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SCHEDULE 

OF  STATE  REPORTS  FROM  WHICH  CASES  HAVE  BEEN  SELECTED 

FOR  THE  AMERICAN  REPORT& 


The  Tolumes  of  State  Reports  are  in   parenthesis,  and  the  yolumes  of 
Americaii  Reports  in  heavy  letter. 

Alabama  (44)4;  (4o)  6;  (46)  7;  (47)  IJ;  (48)  17;  (49,60)  20;  (51,  62)  28; 
(53,64)25;  (56,56)28;  (58)  29;  (59, 60)  81;  (61)82;  (62)  84;  (63)  86; 

(64)  88;  (66)  89. 
Arkansas  (25)  4;  (26)  7:  (27)  11 ;  (28)  18;  (29,  30)  21;  (31)  25;  (32)  29; 

(33)  84 ;  (34)  86 ;  (35)  87 ;  (36)  88. 
Baxter  (Tenn.)  (1)  25;  (2)  no  cases;  (3,  4)  27;  (6)  80;  (6,  7)  82;  (8)  85. 
«»ijh  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)21;  (12)  28;  (13)26;  (14)29. 
California  m)  2;  (40)  6;  (41.  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  19;  (51)  21  •  (52)  28;  (53)  81 ;  (64)  85;  (56)  86;  (56)  88. 
Colorado  (1)  9;  (2,  3)  25  ;  (4)  84. 
Connecticat  (36)  4 ;    (37,38)9;    (39)12;    (40)16;    (41,42)19;    (43)21; 

(44)  26;  (45)  29;    (46)  88  ;  (47)  86. 
Rorida  (13)  7:  (14)  14;  (15)  21 ;  (16)  26;  (17)  85. 
Georgia  (40)  2;  (41. 42)  5;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  15;  (61, 

52,  53,  64,  65.  56)  21 ;    (57,  68)  24;    (59.  60)  27 ;    (61)  84;  (62)  85; 

(63)86;  (64)87;  (06)88. 
Grattan  (Va.)  (20)  8;    (21)  8;    (22)  12;  (23)  14;    (24,  25)  18;   (26,  27)  21  ; 

(28,  29)  26;  (31)  81 ;  (30)  82;  (32)  84:  (33)  86. 
Heiskell  (Tenn.)  (1)  2;  (2)  5;  (3)  8;   (4,  5)  18;   (6,  7)  19;   (8,  9)  24;  (10, 

11,  12)  27. 
Houston  (Del.)  (3)  11 ;  (4)  15. 
Iflinois  (51)  2;  (52)  4;  (63,  54)  5;    (56.  66)  8;    (57,  58)  11 ;   (69.  60,  61,  62. 

63)  14;  (64,  66,  66,  67)  16;   (68,  69)  18;   (75,  76,  77,  78)  20;   (70, 

71, 72,  79, 80)  22 ;  (73, 74)*  24 ;  (81,  82,  83, 84)  25 ;  (85)  28 ;  (86,  87)  29; 

i8S)  80;  (89)  81 ;  (90)  83 ;  (91)  88 ;  (92,  93,  94)  84 ;  (95)  85 ;  (96)  86 ; 

(»7)  87;  (98)  88;  (99,  100)  89. 
iBdiana  (32)  2-  (33)  5;  (34)  7,  (35)  9;  (36,  37,  38)  10;  (39,  40,  41,  42,  43) 

18:  (44,  45,  46)  15;   (47,  48)  17;    (49,  50,  51)  19;    (52,  53)  21 ;    (54. 

55)  28;  (56,  57,  58,  59)  26;  (60,  61)  28;    (62,  63)  80:    (64)  81 ;  (66, 

66)  82;   (67)  88;  (68)  84;  (69)  85;  (70,  71)  86;  (72)  87;  (73)  88; 

(74,  75)  89. 
Iowa  (27)  1;  (28,  29)  4;  (30)  6;    (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (87, 

38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26;  (47)  29; 

(48)  80;  (49)  81;  (50)  82;   (51)  88;  (52)  85;  (53)  86;  (54)  87;  (66) 

M. 

Kansas  (5,  6)  7;  (7,  8,  9)12;    (10,  11,  12)  15;   (13,  14)  19;  (15,  16,  17)  22; 

(18)  26;  (19,20)27;   (21)  80;  (22)81;   (23)88;  (24)86;  (25)87. 
Kentucky  (78)  89. 
Lta(Tenn.)  (1)27;  (2.3)81. 
Uuisiana  (22)  2;  (23)  8;  (24,  2.5)  18;  (26,  27)21 ;  (28)26;  (29)  29;  (30)  81 ; 

(31)88;  (32)86;  (33),  89. 
MacArthiir  (District  of  Columbia)  (1,  2)  29;  (3)  86. 

*  The  hiatus  in  the  Illinola  Reports  arises  from  the  fact  that  the  volumes  hetweeo 
the  0th  and  the  75th  were  published  after  the  75th  and  three  succeeding  volumes. 
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Maine  (57)9;  (58)4;  (50)8;  (60)11;  (61)  14;  (62)18;    (63,64)18;   (65) 

20;  (66)  21-  (G7)  24;  (C8)  28;  (69)81,  (70)85:  {71)86;  (72)  8»- 
Maryland  (31)  1;   (32.  33)8;  (34,  35)  C;    (36,  37)  II;  (38,  39,  40)  17:  (11, 

42,43)20;  (44)22;  (45.  46)24  ;  (47)  28;  (48)80;  (40,50)88;  (51)84; 

(52,  53)  86;  (54,  55)39. 
H*S«achu«eCt«  (100)  1 :   (101,102)8;    (103)4;    (104)6;   (105)7;   (106)8; 

(107)9;  (108)  11;  (109)12;  (110)  14;  {UI.115)  15;  (112,116)  17; 

(113)18;    (114,117,118)19;    (119)20;    (120)21;    (121.122)28; 

(123)26;  (124)26;  (125)28;  (126)80;  (127)84;  (128)86;  (129)87; 

(130)  89. 
Michigan  (19)  2;    (20,  21)  4;  (22)  7  ,    (23.  24)  9;  (25,  26)  12;  (27,  28)  IS; 

(29,  80,  81)  Ifl;  (32,33)  20;  (34)  22;  (35,36)  24;  (37)26;  (40)29; 

(38)  81 ;  ^  1 1 1  :J2 ;    (39)  88 ;  (42)  88 ;  (43.  44)  88. 
Minnesota  (15)  S,  .].;,  17,  18)  10;  (IB,  20,  21)  18;  (22)21;  (23) 28 ;  (24) tl ; 

(25)88;  i'J':i;!7. 
MiMisxippi  (42)  ^     i  l:i)  5;   (44,  45)  7;   (46,  47.  48)  12;   (49.  50)  19;  (51,  52. 

B3)  24;  (:.i!  ■•%■  (55)  80;  (58)  81 ;  (37)  84;  (58)  88. 
Missouri  (46)  2 ;    .tTj4;    (48,49)8;    (.50.51)11;    (62.53,54)14;   (65,58, 

57,  58)  17,  (:il,  60,  61,  62,  63)21;  (64.65.  66)27;  (67)  29;  (68)80; 

(69)88;  (70)86;  (71)86;  (72)87;  (73)89. 
Montana  (1,  2)  2«;  (3)86. 

Nebraska  (3,  4)  19;  (0)  26 ;  (6.  7)  29 ;  (8)  80;  (9)  81 ;  (10)  SB;  (11)  88. 
Nevada  (6)8;  (7)8;  (9)  1«;  (10,  11)  21 ;  (12)  28;  (13)29;  (14)88;  (15)  87. 
New  Hampshire  (48)  2 ;    (49)6;   (50)9;    (51)  12;  (52)  18;    (53)16;    (M, 

55)  29;  (5C)  22;  (57)24. 
New  Jersey  (34)  8;  (35)  10;  (30)  18;  (37)  18;  (38)  20;  (30)  28 ;  (40)  29; 

(41)82;  (42)86;  (43)89. 
New  Jersey  Equity  (33)  86 ;  (34)  88. 
New  York  (41,  42)  1 ;  (43)  8;    (44)  4;   (45)  «;   (46.  47)  7  ;  (48)  8;  (49,  50, 

51)16;    (52)  11;    (53.54)18;    (55)14:    (56,57)16;    (58,59)17; 

(60,61)19;  (p->.63)20;  (64)21;  (65)22;  (66,67,68)28;  (69)25; 

(70)26;  (71)27;  (72)28;  (73)29;  (74)80:  (75)81 ;  (76)82;  (77)88; 

(78)  84;  (79)  85;  (80)  86;  (81.  821  87:  (83,  84)  88;  (85)  89. 
North  Carolina  (65)  6;   (66)8;   (67,68.69)12;    (70)16;    (71)17;   (72.73, 

74)  21 ;  (75,  7G)  22 ;  (77.  78)  34 ;  (70)  28 :  (80)  80 ;  (81)  81 ;  (?2;  88 ; 

(83)86;  (84)  87;  (85)89. 
Ohio  (19)  8;  (20)  6;  (21)  8;    (22)  lO:  (2.1)  18:  (24)  15;  (25)  18:  (26)  20; 

(27,28)22;  (29)28;  (30.31)  27;  (32)80;  (33)  81 ;  (34)  82;  (35)86; 

(30)  88. 
Oregon  (3)  8:  (4)18;  (."))  20;  (C)  26 ;  (7)83;  (8)84. 
Pennsylvania  (62)  1;    (61.  64.  65)8;    (66.  67)  5:    (68,  69)  8;    (70,  71)  1|>; 

(72,73(18:   (74,  7.'i)15:   (76,77)18;    (78,79,80)21;    (81,82)22; 

(83,  84)24;  (85,86)27,  (87)  SO:  (88>82;  (80)  88 ;  (90)  86  ;  (91)  8«; 

(92)  87;  (93,  94,  97)  89. 
Rhode  Island  (8)  6  :  (9)11;   (10)14:  (11)28;  (12)84. 
South  Carolina  (IN.  S.)  7;  (2,3,4)  1«;  (J)  22|  (6,  7)  24;  (8)28;  (0,10)80; 

(II,  12)  82;  (13)80:  (14)87. 
Texai  (32i  6;  (33,  34)  7;  (3.'>,  36.  37)  14;    (HF,  39,   40,  41.  42)   19;    (43,  44, 

45)28;  (46,47,  48)20;  (49)80;  (50.  51)  82;  (52)  86;  (53)87;(54) 

88. 
Texas  Ct.App.  (1,2)28;  (3,4)80;  (5,6,7)82;  (S)84;  (9)85:  (10)88. 
Vermont  (42)  1;  (43)5;  (44)  8;  (45)12:  {M>)U;  (47)  19;  (48)  21 ;  (40)24; 

(50)  28:  (51)  81 ;  (52)  86;  (.53)  88. 
WnshinRton  (1)84. 
West  Virginia  (4)  6:  (5)  13,    (6)20;    (7,  8j23;    (0,  10,  l]i2:;    (12)20; 

(13)81;  (14)85;  (15)86;  (16)87. 
Wisconsin  (24)  1 ;   (2.))8:  (26)7;  (27,2^,29)9:    (,10,31)11;    (32.3:[)I4; 

(34.35.36)17;  (37)19;  (38.39)20;  (40,41)22:  (42)24;  (4:!, 44) 28. 

(45)  80;  (46  47)82,  (48)83;  (49)85;    (50)  8«;  (51)  ST:  (52)  3 S. 
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Hometiead  — •  9olufUary  eon/9eyane6  of  m  agaimt  &rMtcr»* 

A  voluntary  ooDveyanoe  by  a  debtor  of  land  in  which  he  has  a  right  of  home- 
stead is  not  oonBtractively  fraadnlent  as  to  his  creditors,*  but  on  his  death, 
leaving  neither  wife  nor  child,  they  may  subject  it  to  their  claims. 


B 


ILL  to  set  aside  frandulent  conveyance  by  deceased  debtor. 
The  opinion  states  the  case. 


PeUtiS  S  Dawson,  Brooks   S  Roy,   and  FMows  &  John,  for 
complainant. 

Suiterfield  <&  Young  and  Lapshy  £  Nelson,  for  Mrs.  Lewis. 

Stone,  J.     [Omitting  other  considerations.]     One  purpose  of 
the  cross-bill  is  to  assert  in  Mrs.  Lewis,  the  grantee,  a  right  to 
Grey's  homestead  exemption  in  the  lands  conveyed.     ♦    *    ♦ 
The  grounds  on  which  this  claim  of  exemption  is  based  are  that  at 
the  time  of  the  conveyance  Mr.  G-rey  had  his  homestead  and  real- 

*To  same  efeot,  Bu/olbt  v.  H<}oIHj&  (3  Lea,  302).  81  Am.  Sep.  642;  Derlj^  t.  WeyrUh  (S 

Neb.  174)  80  Am.  Rep.  8S7. 
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dence  on  these  lands;  that  the  homestead  was  in  his  favor  exempt 
from  leyy  and  sale  for  the  payment  of  his  debts;  that  not  being 
liable  to  his  debts,  his  conyeyance,  even  without  consideration,  could 
not  delay,  hinder,  or  defraud  his  creditors,  for  they  had  no  rights 
in  the  premises  of  which  such  conveyance  could  deprive  them.  If 
this  position  be  sound  then  Mrs.  Lewis'  claim  and  title  are  good; 
for  Grey's  deed  to  her  is  valid  and  binding  between  them,  even 
though  tainted  with  a  fraudulent  intent. 

This  question  has  been  a  great  many  times  before  the  courts  of 
the  country  and  in  a  large  majority  of  cases  the  ruling  was  against 
the  right  of  the  (Creditor  to  subject  the  homestead,  merely  because 
its  owner  and  occupant  had  conveyed  his  right  to  another,  even 
though  the  conveyance  was  voluntary,  or  made  under  circumstances 
which  would  ordinarily  stamp  it  as  fraudulent.  There  can  be  no 
fraud  unless  there  are  claims  and  rights  which  can  be  delayed  and 
hindered  and  which,  but  for  the  conveyance,  could  be  asserted* 
The  law  takes  no  cognizance  of  fraudulent  practices  that  injure  no 
one.  Fraud  without  injury,  or  injury  without  fraud,  will  not  sup- 
port an  action.  Unless  they  co-exist  the  courts  are  powerless  to 
render  any  relief.  Castle  v.  Palmer y  6  Allen,  401;  Legro  v.  Lord, 
10 Me.  161;  FosierT.  McGregor,  11  Vt.  695;  Danforthy.  Beattie,  43 
id.  138;  Crummen  v.  Bennett,  68  N".  C.  494;  Sears  v.  Hanks,  14 
Ohio  St.  298;  Vaughan  v.  Tliompson,  17  111.  78;  Mulhr  v.  Inder^ 
reiden,  79  id.  382;  Anthony  A.  C.  Co.  v.  Wade,  1  Bush,  110; 
Morton  v.  Rayan,  5  id.  334;  LishyY.  Perry,  6  id.  515;  Knevan  v. 
Specker,  11  id.  1;  VogUr  v.  Montgomery,  54  Mo.  577;  Smiih  v. 
Rumsey,  33  Mich.  183;  Hugunin  v.  Dewey,  20  Iowa,  368;  Dreuizer 
V.  Bell,  11  Wis.  114;  Pike  v.  Miles,  23  id.  164;  Murphy  v.  Crouch, 
24  id.  365;  Succession  of  Cottingham,  29  La.  Ann.  669;  Edmonson  v. 
Meacham,  50  Miss.  34;  Woody.  Chambers,  20  Tex.  247;  McFarland 
V.  Goodman,  6  Biss.  Ill;  Cox  v.  Wilder,  2  Dill.  45;  Smith  v.  Kerr, 
id.  50.  The  following  cases  hold  the  contrary  doctrine;  but  in 
some  of  them  it  will^be  seen  the  facts  were  different.  Gotzler  v. 
Saroni,  18  111.  511;  Curri&r  v.  Sutherland,  54  N".  H.  475;  s.  c,  20 
Am.  Rep.  143;  Henry's  Appeal,  29  Penn.  St.  219. 

In  the  cases  cited  above,  negativing  the  liability  of  the  homestead 
which  has  been  fraudulently  conveyed,  the  reasons  given  are  sub- 
stantially as  follows:  The  property,  homestead,  is  not  liable  to 
seizure  under  execution,  and  therefore  a  conveyance  of  it  is  a  ques- 
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tion  in  which  the  creditor  has  no  interest  It  was  not  liable  before 
oonveyance  to  the  claim  he  asserts;  and  the  conveyance^  though 
fraadalent,  puts  the  creditor  in  no  better  condition  than  he  was  in 
before.  If  the  conveyance  is  set  aside  as  fraudulent  this  leaves  the 
homestead  as  if  no  attempt  had  been  made  to  convey  it,  so  far  as 
any  claim  can  be  asserted  by  the  creditor.  It  is  void  as  to  him  to 
ail  intents  and  purposes.  He  cannot  be  heard  to  say  in  one  and 
the  same  breath  that  the  conveyance  is  void  in  its  attempt  to  divest 
title  out  of  the  debtor,  but  is  valid  in  destroying  the  homestead 
right  He  can  not  claim  both  under  and  against  the  conveyance; 
under  it  as  a  valid  parting  with  the  homestead  right;  against  it  as 
an  abortive  effort  to  pass  title  out  of  the  debtor.  It  must  stand,  as 
to  him,  as  if  no  conveyance  had  been  attempted. 

The  case  of  Cox  v.  Wilder,  2  Dill.  45,  was  a  suit  by  an  assignee 
in  bankruptcy  to  set  aside  as  fraudulent  a  deed  by  the  bankrupt  and 
his  wife,  conveying  a  body  of  lands.  The  deed  was  pronounced 
fraudulent  and  was  set  aside.  The  question  was,  did  these  proceed- 
ings bar  the  dower-right  of  the  wife?  The  rule  as  to  dower  is  said 
to  be  the  rule  as  to  homestead.  Thompson  on  Homestead,  §  405 
to  409.  Dillon,  J.,  with  his  accustomed  force,  said:  "  We  solve 
the  question  here  presented  as  to  dower,  when  we  determine  under 
whom  the  assignee. claims,  and  to  whose  rights  he  succeeds.  ♦  ♦  ♦ 
He  claims  not  under  but  adversely  to  the  deed  of  Wilder.  He  suc- 
ceeds to  all  the  interests  of  the  bankrupt,  and  represents  his  credit- 
ors so  far  as  to  enable  him  to  attack  conveyances  made  by  the  bank- 
rupt in  fraud  of  their  rights.  He  claims  that  the  deed  is  void  as  to 
creditors,  and  on  this  ground  alone  he  attacks  it;  and  upon  this 
gronnd  alone  has  he  any  right  to  the  property.  He  says  it  is  void 
as  to  creditors  because  fraudulent,  and  for  this  reason  asks  to  be  in- 
vested with  the  title  which  it  fraudulently  conveyed.  He  cannot 
claim  under  it,  and  must  claim  against  it.  When  it  is  decreed  to  be 
fraudulent  and  void  at  his  instance  how  can  he  set  it  up  to  defeat 
the  right  of  the  wife  to  dower?  Such  a  position  involves  this  in- 
consistency, viz.,  that  it  asks  that  the  same  instrument  be  held  void 
as  to  creditors,  and  then  in  their  favor  held  valid  as  to  the  wife." 
In  another  place  he  says:  ^'Similar  considerations  in  my  judgment 
apply  to  the  homestead  right.  ^' 

LisAy  V.  Perry,  6  Bush,  515,  was  a  case  of  homestead  conveyed, 
which  creditors  sought  to  subject  to  their  demands,  for  alleged 
fraud  in  the  conveyance-     The  court  said:  '^Whatever  may  have 


ALABAMA, 


Fellows  ▼.  Lewis. 


Iieen  his  mtention  in  majdng  the  conyeyanee  to  Clayton,  it  cannot 
be  said  th«t  any  legal  right  of  the  appellants  was  Tiolated  by  the 
conyeyanee  of  -pTefpertj  which  was  exempt  from  liability  to  sale  for 
their  defet" 

The  deed  nnder  which  Mrs.  Lewis  claims  was,  as  we  have  said, 
«}oeciEted  on  the  fifth  day  of  December,  1874.  Mr.  Grey,  the 
giantor,  died  three  months  afterward  and  long  before  the  bill  in 
this  case  was  filed.  Keither  at  the  making  of  the  deed,  nor  at  the 
time  of  his  death,  had  ho  wife  or  child.  He  had  his  domicile  on 
the  lands  in  controvcarsy  when  he  made  the  conveyance;  and  was 
entitled  to  a  homestead  exemption  therein,  under  the  Constitution 
of  1868.  What  was  the  duration  of  his  homestead  claim?  Did  he 
hold  the  homestead  by  a  tenure  different  from  that  by  which  he  held 
bis  other  lands?  and  if  so,  in  what  respect  different?  His  title  to 
^e  entire  tract  was  a  fee.  The  Constitution  and  Statute  declare 
that  the  homestead  '^  shall  be  exempted  from  sale  on  execution,  or  any 
<other  process  from  a  court,  for  any  debt  contracted  since  the  thir- 
teenth day  of  July,  1868,  or  after  the  ratification  of  this  Constitu- 
tion." Mr.  Grey,  as  we  have  seen,  left  neither  wife  nor  child  sur- 
viving him.  Supposing  he  had  died  the  owner  of  the  homestead 
without  conveying  it,  what  would  have  been  its  status?  how  held, 
and  by  whom  held,  after  his  death?  Would  its  exemption  from 
sale  on  execution,  or  other  process  of  a  court  for  debt,  have  adhered 
to  it  in  the  hands  of  his  next  of  kin  as  heirs  at  law?  If  so,*then 
the  homestead  would  have  passed  by  descent  to  his  heirs  at  law,  and 
'Could  not  have  been  taken  possession  of  or  utilized  by  his  personal 
representative  in  the  payment  of  his  debts,  although  his  estate 
otherwise  might  be  insolvent.  No  one  ever  supposed,  that  on  the 
death  of  a  landholder,  having  a  homestead,  leaving  neither  minor 
ohild  nor  widow,  the  descent  of  the  homestead  is  governed  by  rules 
•different  from  those  which  govern  in  the  descent  of  his  other  landed 
•estate.  All  go  alike  to  the  devisee  or  heir,  subject  to  a  prime  and 
paramount  liability  for  the  debts  of  the  ancestor.  If  decedent  leave 
mmor  child  or  widow  him  surviving,  then  the  exemption  is  pro- 
longed; not  otherwise.  Const,  of  1875,  art.  10,  §§  2,  3,  5;  Code  of 
1876,  §§  2820,  2821,  2840.  The  exemption  of  Mr.  Grey's  homestead 
from  his  debts  was  only  during  his  life. 

In  the  case  of  Chambers  v.  SaUie,  29  Ark.  407,  the  court  said: 
*'The  legal  effect  of  this  act  is  to  create  no  new  estate,  but  to  pro- 
tect the  occupant  of  the  land  in  the  use  and  occupancy  of  the  land 
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SO  Bet  apart  as  a  homeetead,  duiuig  the  time  of  such  occupancy; 
bnt  if  ahondoned  by  removal  or  death,  leaidng  seitlier  wife  nor 
children  to  succeed  to  his  rights,  the  rights  of  the  judgment 
creditor  would  be  fully  restored."  See,  ateo,  Narris  ▼.  Kiddy  28 
Ark.  485.  If  we  were  to  hold  that  by  Mr.  Grey's  conveyance  of 
the  homestead,  while  ho  occupied  it  as  such,  he  inyested  Mrs.  Lewis, 
with  a  fee  exempted  from  his  debts,  notwithstanding  the  deed  was 
Toluniary  or  fraudulent^  the  reaalt  would  be  to  accord  to  a  convey- 
ance^  which  all  the  anthcnnities  say  is  InoperatiTc  against  creditors, 
the  wonderful  power  of  converting  a  t^nporary  exemption  from 
debt  into  a  fee  simple  absolute.  Upoin  a  coimderation  merely 
good,  he  could  not  convey  to  her  greater  rights,  and  greater  ex- 
emptions than  he  had  himself.  Although  Mis.  Lewis  coald  hold 
the  homestead  during  the  life  of  Mr.  Grey,  her  authority  and  right 
ceased  at  his  death,  and  the  property  then  became  liable  to  his  debts* 
In  other  words,  the  conveyance  vested  in  her  all  the  rights  in  the 
homestead  which  he  could  assert  against  his  creditors;  nothing 
more. 

Witli  tlie  single  exception  of  the  error  announced  above,  we 
concur  in  all  the  conclusions  reached  by  the  chanoelLor,  in  his  very 
able  and  carefully  prepared  opinion.  The  conveyances  must  be 
pronounced  voluntary,  and  constructively  fraudulent,  as  against 
existing  creditors.  Bibi  v.  Frtiemany  59  Ala.  612;  Sandlin  v. 
Bobbins^  62  id.  477.  We  hold  also  there  is  no  ground  on  which 
to  <^lainn  homestcad.     ♦***.****48**** 

The  decree  must  be  reversed  on  the  errors  assigned  for  the  com- 
plainants in  the  court  below,  and  the  cause  remanded,  to  be  pr(>- 
oeeded  in  according  to  the  principles  of  this  opinion.  There  is 
nothing  in  the  cross  assignments  by  Mrs.  Lewis  and  she  can  take 

nothing  thereby. 

Decree  reversed  <md  cause  remanded. 


BoLLiirG  V.  Tatb. 

(06  Ala.  417.) 

Bmmages  '^injuauUou  band — 'oetaedJSut^ 

In  an  aeticn  on  an  inj unction  bond,  counsel  fees  are  reooveiable,  as  part  of  the 
daimgeB,  for  services  hi  all  the  courts,  but  only  for  serviees  in  procuring 
She  disnlation  at  the  injunction.    (See  noU,  p.  18.) 
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of  prosecutiDg  the  writ  of  error  or  appeal  have  been  damages, 
caused  by  the  wrongful  suing  out  of  the  writ?  Suppose  again,  the 
defendant  had  erroneously  succeeded  in  the  court  below,  and  thus 
acquired  a  right  to  sue  on  the  bond;  and  the  plaintiff  had  brought 
the  case  to  this  court,  obtained  a  reversal,  and  established  the  right 
he  had  asserted  by  his  suit,  could  the  defendant  maintain  a  suit  on 
the  bond,  and  recover  for  the  breach  the  judgment  of  the  court  be- 
low had  established?  Or  would  not  the  judgment  of  this  court  be 
a  full  answer  to  his  action?  We  think  our  predecessors  erred  in 
confining  the  liability  of  the  bondsmen  to  the  damage  suffered  in 
the  court  below. 

The  peculiar  features  of  this  case  have  caused  us  to  extend  these 
remarks  further  than  we  otherwise  would  have  done.  By  the  let- 
ter of  the  bond  given,  the  bondsmen  bound  themselves  to  pay  dam- 
ages, if  the  injunction  was  dissolved  by  the  Chancery  Court ;  and 
the  argument  is,  that  the  bond  is  not  broken,  because  the  Chancery 
Court  of  Butler  did  not  dissolve  the  injunction.  If  we  were  to  fol- 
low the  seeming  lead  of  the  cases  of  Ferguson  v.  Baber,  and  Bul- 
lock V.  Ferguson,  we  should  be  driven  to  the  following  strange,  if 
not  anomalous,  results:  Firsi,  that  for  Obtaining  the  dissolution  of 
an  injunction  wrongfully  sued  out,  full  compensation  for  attorney's 
fees  cannot  be  recovered,  unless  the  dissolution  is  obtained  in  the 
court  below,  without  appeal  to  this  court ;  second,  that  when  the 
Chancery  Court  refuses  to  dissolve,  and  this  court,  on  appeal,  re- 
verses its  decree,  and  dissolves  the  injunction,  damages  can  be  re- 
covered for  services  of  counsel  in  the  unsuccessful  attempt  to  ob- 
tain dissolution  in  the  court  below,  but  cannot  be  recovered  for 
such  services,  though  successful,  rendered  in  this  court,  without 
which  the  injunction  would  not  have  been  dissolved.  With  all 
proper  respect  for  our  predecessors,  it  would  seem  that  all  neces- 
sary and  proper  expenses  incurred  to  procure  the  dissolution,  or  to 
prevent  its  re-instatement,  in  the  court  below,  or  in  this  court, 
are  the  natural  and  proximate  result  of  the  wrongful  suing  out  of 
the  injunction,  and  are  recoverable  as  damages.  The  error,  if  not 
absurdity  of  the  opposite  ruling,  is  shown,  we  think,  by  the  rul- 
ings which  the  special  judge  felt  himself  bound  by  precedent  to  make 
in  this  case.  He  allowed  a  recovery  for  attorney's  services  rendered 
in  the  Chancery  Court,  where  the  injunction  was  not  dissolved, 
and  disallowed  the  claim  for  similar  services  rendered  in  this  court, 
where  the  injunction  was  dissolved.     If  we  were  to  affirm  his  rut 
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iog  in  this  r^ard^  we  should  place  ourselves  in  this  further  anoma- 
lous position:  The  obligation  of  the  bond^  as  we  have  seen,  is  to 
pay  damages,  iu  the  event  the  injunction  is  dissolved  by  the  Chan- 
cery Court.  We  should  be  holding,  that  this  language  is  broad 
enough  to  embrace  a  dissolution  by  this,  the  Supi*eme  Court,  and  yet 
not  broad  enough  to  provide  for  the  professional  services  necessary 
to  procure  that  dissolution. 

In  Edwards  v.  BodinSy  11  Pui.  223,  Chancellor  Walworth, 
speaking  on  this  subject,  said :  ''The  necessity  of  paying  such 
coQDsel  fees  is  an  actual  damage,  which  'the  defendants  have  sus- 
tained by  reason  of  the  injunction.  *  *  *  It  is  not  a  mere 
matter  of  discretion,  as  the  condition  of  the  bond  is  imperative, 
that  the  obligors  in  the  bonds  shall  pay,  to  the  parties  enjoined, 
snch  damages  as  they  may  sustain  by  reason  of  the  injunction. 
Under  a  covenant  of  warranty  in  a  conveyance,  also,  the  grantee, 
who  has  been  evicted,  is  allowed  to  recover  against  his  grantor  the 
necessary  counsel  fees  which  he  has  been  compelled  to  pay  in  de- 
fending his  title,  as  a  part  of  the  damages  which  the  grantee  has 
sustained  by  the  breach  of  the  covenant  of  warranty.  And  I 
can  not  discover  any  distinction,  in  principle,  between  that  case 
and  the  one  now  under  consideration.  For  if  the  extra  counsel 
fees,  which  the  grantee  had  necessarily  been  compelled  to  pay  in 
that  case,  in  an  unavailing  attempt  to  defend  his  title,  were  a  part 
of  the  damages  occasioned  by  the  breach  of  warranty,  similar 
counsel  fees,  which  these  appellants  were  obliged  to  pay,  in  this 
case,  to  obtain  a  dissolution  of  the  injunction,  were  a  part  of  the 
damages  which  they  sustained  by  reason  of  that  injunction.*' 

In  Hayden  v.  Sample,  10  Mo.  215,  suit  was  brought  on  an  at- 
tachment bond,  conditioned  to  pay  all  damages  that  should  accrue 
to  the  defendant,  or  any  garnishee,  in  consequence  of  the  attach- 
ment. Attorney's  fees  in  defending  and  defeating  the  attachment 
suit  were  claimed  as  damages.  The  attachment  suit  had  gone  off, 
on  a  plea  in  abatement.  Plaintiff  recovered  in  the  court  below,  on 
his  clum  for  counsel  fees;  and  it  was  contended  in  the  Supreme 
Court,  that  the  condition  of  the  bond  did  not  extend  to  or  em- 
brace, the  costs  which  accrued  on  the  trial  of  the  issue  formed  on  the 
plea  in  abatement.  The  court  said:  ''We  are  of  opinion  that 
these  costs  may  very  properly  be  considered  as  costs  accruing  to 
the  defendant,  'in  consequence  of  the  attachment.'  All  the  costs 
of  the  subsequent  proceedings,  authorized  by  the  act,  may  be  re- 
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garded  as  a  consequence  of  the  attachment."  The  judgment  of 
the  court  below  was  affirmed.  An  examination  of  the  report  of 
that  case  will  show,  that  the  court  included  under  the  General  Term 
costs  the  fees  paid  to  counsel  in  maintaining  the  plea  in  abatement. 

In  the  case  of  Andrews  v.  Olenvillo  Woollen  Co,y  60  N.  Y.  282^ 
motion  to  dissolve  an  injunction  was  made,  and  the  motion  refused, 
the  court  deeming  it  more  advisable  to  defer  the  inquiry  into  the 
merits  until  the  final  hearing.  On  final  hearing,  the  motion  waa 
granted,  and  the  injunction  dissolved.  The  question  was,  whether 
the  services  of  counsel  in  making  the  motion  to  dissolve  could  be 
recovered  as  damages  in  a  suit  on  the  bond.  The  court  said:  ''It 
was  proper  that  the  defendant  should  move  at  the  earliest  oppor- 
tunity, to  dissolve  the  injunction.  His  motion  did  not  fail  through 
any  fault  on  his  part,  or  any  defects  in  the  merits  of  his  case.  The 
court  simply  deferred  its  decision  upon  the  merits,  until  the  triaL 
The  result  which  must,  for  the  purposes  of  this  application,  be  as- 
sumed to  be  correct,  shows  that  if  the  decision  had  not  thus  been 
deferred  the  motion  should  have  been  granted  when  made.  Under 
these  circumstances  I  think  the  expenses  of  the  motion  were 
reasonably  and  properly  incuiTed,  as  a  direct  consequence  of  the 
injunction,  and  were  properly  allowed  by  the  referee."  See,  also,, 
Corcoran  v.  Judsojt,  24  N.  Y.  106;  Brown  Y.Jones,  5  Nev.  374; 
Trapnall  v.  McAfee,  3  Mete.  (Ky.)  34;  Bank  v.  Heath,  45  N.  H. 
524;  Fltzpatrich  Y.Flagg,  12  Abb.  Pr.  189;  Littlejokn  v.  Wilcox,  11 
La.  Ann.  620;  McRae  y.  Brown,  12  id.  181;  Transit  Oo.Y.AfcRea, 
13  id.  214;  Phelps  v.  Ooggeshall,  id.  440;  Murray  v.  Munford,  2 
Cow.  400;  Boyd  v.  Brisban,  11  Wend.  229. 

The  fees  recoverable  however  are  not  necessarily  for  the  defense 
of  the  whole  aotion.  They  are  limited  to  that  ptui;  of  the  defense, 
or  the  whole,  as  the  case  may  be,  that  may  be  rendered  necessary 
by  the  writ  of  seizure,  or  injunction  complained  of. — Andrews  y. 
Glmville  Woollen  Co.,  50  K  Y.  282;  Derry  Bank  v.  Heath,  45  N". 
H.  524;  TrapnaU  v.  McAfee,  3  Mete.  Ky.  34;  Fettit  v.  Oioen,  8  B. 
Mon.  51;  Burgen  v.  SMver,  14  id.  500;  TransU  Co.  v.  McRae,  13 
La.  Ann.  214;  Phelps  v.  Goggeshall,  id.  440;  Brown  v.  Jones,  5 
Nev.  374;  Sedg.  Dam.  397,  marg.,  and  note. 

[Omitting  minor  questions.] 

On  the  assignments  by  Boiling  and  Caldwell,  we  find  no  error  in 
the  record.  On  the  assignments  by  Tate,  the  judgment  is  reversed^ 
and  the  cause  remanded.  Reversed  and  remanded. 
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Nofn  BT  TBI  BnoBTSB.— In  OUphitU  V.  MamfiOd,  86  Ark.  191,  It  was  held  that  oounael 
fees  are  not  allowable  as  damai^ea  on  diawdution  of  an  injunction .  The  court  said :  "In 
tome  States  such  fees  are  allowed  upon  the  dissolution  of  an  injunction,  but  we  are  unable 
to  see  wjoy  aatiafactorj  reason  why  tfaey  should  be.  In  the  Federal  courts  thej  are  not  al- 
lowed. In  the  case  of  Oelrichg  v.  Spain,  15  Wall.  211,  Mr.  Justice  Swatnb  said:  '  In  debt, 
coreDsnt  and  assumpsit  damages  are  reoovered,  but  the  counsel  fees  are  never  included. 
So  iti  equity  cases  when  there  is  no  injunction  bond,  only  the  taxable  costs  are  allowed  to 
tbe  complainanta  The  same  rule  is  applied  to  the  defendant,  however  unjust  the  litigation 
on  the  other  side,  and  however  large  the  erpeiwa  Zilte  to  which  he  may  have  been  sub- 
jected. The  parties  in  this  respect  are  upon  a^  footing  of  equality.  There  is  no  fixed  stand- 
ard bv  which  the  howmirlum  ean  be  measured.  Some  counsel  demand  much  more  than 
iftben.  Some  clients  are  willing  to  p9^  more  than  others.  More  counsel  may  be  emplayed 
than  are  necessary.  When  both  client  and  counsel  know  that  the  fees  are  to  be  paid  by 
the  ottier  party  there  is  danger  of  abuse.  A  reference  to  amaster  or  an  issue  to  a  Juiy 
■rifht  be  I II  Ml  Mil  ly  to  ascertain  the  proper  amount ;  and  this  granted,  litigation  might  pos- 
tSbly  be  more  animated  and  protraoted  than  that  in  the  original  cause.  It  would  be  an  office 
of  iome  ddlcacy  on  the  part  of  the  court  to  scale  down  the  charges,  as  might  sometimes 
benecesBary.*  We  think  the  principle  of  disallowance  rests  on  a  solid  foundation,  and 
that  the  opposite  rule  is  forbidden  by  the  analogies  of  the  law  and  sound  public  peUcy." 

In  FoAlon  v .  Garrett,  37  Aik.  006,  the  same  rule  was  held  in  a  case  of  attachment,  the 
court  observing :  "  In  England  attorneys*  fees  are  taxed  as  costs  in  the  suit  and  allowable 
in  other  actions  as  damagyw,  wherever  full  costs  of  a  suit  may  be.  In  America  generally 
the  compensation  of  attorneys  is  matter  of  contract  between  attorney  and  client,  and  in 
BO  sense  costs  uf  the  suit.  Thay  Are  proper  expenses  and  of  course  are  allowable  In  all 
I  where  punitory  or  exemplary  damages  may  come  in.  But  as  to  whether  they  are 
and  direct  damages  in  ordinary  cases  the  American  authorities  are  in  conflict. 
The  diffieconc*  of  opinion  has  arisen  principally  in  salts  by  vendees,  nnder  covenants  of 
vuranty,  seeking  to  recover  damages  for  eviction  by  suit,  daiming  attorneys'  fees  as  port 
of  the  expenses  incurred  from  breach  of  warranty.  Borne  of  the  courts  have  held  them 
t»  be  recovenible  and  some  not.  See  the  matter  disoussed  and  the  cases  cited  in  T\irru/r 
T.  inBer,  42  Tex.  418;  s.  o.,  10  Am.  Bep.  47.  We  acknowledge  the  dUHculty  of  seizing  upon 
9BJ  dear  principle  upon  which  the  mind  can  unhesitatingly  rest  to  determine  the  question 
either  way.  We  think,  however,  that  the  weight  of  authority  and  the  better  reason  is  in 
fATorof  discardipg  such  claims,  as  the  proper,  natural  and  direct  consequences  of  a  suit 
improperiy  prosecuted,  but  without  malice,  or  on  improper  motive.  Laws  which  give 
refsedial  rigfata  should  not  too  greatly  imperil  those  who  honestly  seek  them.  The  oc- 
<wrinnsl  neoeasily  for  the  payment  of  attorneys*  fees  may  be  a  misfortune,  but  It  is  one 
of  the  risks  whic^  citizens  assume  as  the  price  of  a  government  by  law  instead  of  one  by 
▼iolenoe  and  caprice,  or  none  at  all;  and  as  in  case  of  other  burdens  it  is  better  that  each 
ifaoahl  assume  the  risk  for  himself  than  to  cast' it  upon  those  who  honestly,  though  mistak- 
cniy,  appeal  to  the  courts  for  a  vindication  of  their  supposed  rights.  There  is  also  an 
inconvenience  with  danger  of  injustice  in  applying  a  different  rule  to  the  case  of  a  false  at- 
tichmsni.  Tlie  same  attorney  usually  defends  the  suit  upon  its  merits  and  the  suit  may 
he  properly  brought.  •  How  much  of  the  attorney's  compensation  results  from  opposing 
the  attachment,  as  distinct  from  the  suit,  is  not  easily  apportlonable,  and  that  portion  is  the 
vhnost  to  wfaieh  the  defendant  can  be  entitled.  He  certainly  cannot  throw  upon  the  plaint- 
iff the  whole  oost  of  defending  a  meritorious  suit  because  the  plaintiff  had  made  a  mis- 
tshe  in  seeking  an  ancillary  remedy.  In  harmony  with  these  views  the  court  has  hereto, 
fore  held  In  tho  ease  of  Olipltifit  v.  Man^fldSt  M  Ark.  191,  that  counsel  fees  are  not  allo^ 
«Ue  CD  the  diMnJntiop  of  an  lodimetkn.** 
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yutaance  — private  burial  ground, 

A  private  barial  groand  near  dwellings  is  not  necessarily  a  noisanoe^  and  it9 
ase  can  only  be  enjoined  on  clear  proof  of  probable  injury.    {See note,  p.  16.) 


B 


ILL  to  enjoin  use  of  a  private  burial  ground.  The  opinion  states 
the  case.     The  complainants  had  judgment  below. 


J.  0.  Richardson,  for  appellants. 
Z>.  BuM,  contra. 

Brickell,  C.  J.  [Omitting  minor  considerations.  ]  The  juris- 
diction of  a  court  of  equity  to  restrain  the  commission  or  continuance 
of  a  private  nuisance  is  not  doubted.  It  is  not  of  the  ordinary  juris- 
diction of  the  court;  the  court  interferes  because  of  the  inadequacy 
of  legal  remedies.  There  are  no  more  frequent  instances  of  the 
interference  of  the  court,  than  for  the  prerention  of  the  commis- 
sion or  continuance  of  the  injuries  apprehended  by  the  complain- 
ant—  the  material  diminution  of  the  comfortable  enjoyment  of 
the  dwelling-house,  and  the  diminution  or  destruction  of  health, 
by  the  pollution  of  water  or  of  the  atmosphere.  When  the  matter 
complained  of  is  not,  in  itself,  a  nuisance;  when  it  is  not,  in  its 
veiy  nature,  hurtful  to  others;  when  it  does  not,  of  necessity, 
threaten  to  impair  materially  the  health  and  comfort  of  those  who 
may  live  near  it,  and  the  fact  that  it  is  a  nuisance  has  not  been  es- 
tablished at  law,  the  court  abstains  from  interference,  unless  a  case 
of  pressing  necessity  is  shown  by  the  bill  and  by  the  proofs.  Ros^ 
ser  V.  Raiidolph,  7  Port.  238.  Nor  will  the  court  interfere,  when 
the  thing  complained  of  is  not  in  existence,  but  may  be  called  into 
existence  by  threatened  acts  of  the  defendant,  in  the  exercise  of 
his  lawful  dominion  over  his  property,  and  it  is  uncertain,  depend- 
ent ujion  circumstances  in  the  future,  whether  it  will  or  not 
operate  injuriously.     SL  James  Church  v.  Arrington,  36  Ala.  646. 

The  allegations  of  the  present  bill  are,  that  the  graves  now  on 
the  grounds  are  west  of  south  of  complainant's  dwelling;  the  one 
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neaiest  is  one  hundred  and  eighty-two  feet  from  the  well  on  his 
lot;  the  whole  burial  ground  is  on  more  elevated  ground  than  his 
lot,  and  there  is  a  fall  of  from  four  to  five  feet  from  the  surface  of 
the  grayes  to  the  surface  of  the  well.  The  natural  course  of  the 
surface-water  from  the  burial  ground  is  through  the  lot  of  the  com- 
plainant and  near  to  the  well.  He  has  been  compelled  to  cut  a  ditch 
to  torn  the  surface-water  and  surface-drainage  from  his  yard 
and  welL  There  is  the  further  general  allegation^  that  any  further 
interments  on  these  grounds  will  endanger  the  health  of  complain- 
ant and  his  family,  by  corrupting  the  water  of  the  well  and  pollut- 
ing the  atmosphere.  The  first  burial  on  the  grounds  was  in  1863, 
and  the  last  in  1874;  and  it  is  not  averred  that  there  was,  from 
either,  any  pernicious  consequence  to  the  complainant  or  to  his 
family;  nor  that  any  harm  thus  far  has  been  suffered  from  use  of 
the  grounds  as  a  burial-place.  These  averments  are  too  general 
and  indefinite  to  authorize  the  interference  of  a  court  of  equity. 
Facts  and  circumstances  should  have  been  stated  distinctly,  from 
▼hichthe  court  could  see  plainly,  that  if  future  interments  on 
these  grounds  are  not  prevented,  there  would  be  ^  diminution  of 
the  complainant's  enjoyment  of  his  dwelling,  and  at  least  probable 
injmy  to  the  health  of  his  family.  It  is  not  enough  to  allege  sim- 
ply that  such  consequences  will  result.  There  must  be  such  a  clear, 
precise  statement  of  facts,  that  there  can  be  no  reasonable  doubt, 
if  the  acts  threatened  are  completed,  grievous  injury  will  result. 
Adams  v.  Michael,  38  Md.  128;  s.  c,  17  Am.  Rep.  516;  Begein  v. 
City  of  Anderson,  28  Ind.  79. 

Burial  places  for  the  dead  are  indispensable.  They  may  be  the 
property  of  the  public,  devoted  to  the  uses  of  the  public,  or  the 
oimer  of  a  freehold  may  devote  a  part  of  his  premises  to  the  burial 
of  his  family  or  friends.  It  is  but  a  just  exercise  of  his  dominion 
OTer  his  own  property.  Neither  adjoining  proprietors  nor  the  pub- 
lic can  complain,  unless  it  is  shown,  that  from  the  manner  of 
burial,  or  some  other  cause,  irreparable  injury  will  result  to 
them.  It  is  quite  an  error  to  suppose  that  of  itself  a  burying 
ground  is  a  nuisance  to  those  living  in  its  immediate  vicinity.  Much 
depends  upon  the  mode  of  interment,  whether  it  can  be  justly  as- 
serted that  in  any  event  injury  will  result  from  it.  The  particu- 
lar locality  and  its  surroundings  must  also  be  considered.  Low, 
damp  grounds,  percolated  by  water,  will  hasten  decomposition,  and 
the  soil  will  be  saturated  with  its  products.     Dry,  high,  well  venti* 
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lated  localities  retard  rather  than  hasten  decomposition;  and  if  in 
a  brief  space  of  time  there  were  ntunerous  buriids,  there  might  be 
great  peril  of  the  products  of-  decomposition  escaping  into  and 
polluting  the  atmosphere. 

There  is  not  a  fact  stated  in  the  bill  from  which  it  can  be  justly 
inf  erred,  that  if  the  burials  on  these  grounds  should  be  made  in  the 
usual  mode,  or  in  the  mode  in  which  the  former  burials  were  made, 
any  injury  could  result  to  the  complainant.  The  surface-water  flow- 
ing through  his  lot  is  but  taking  its  natural  course;  and  by  cutting 
a  ditch  he  has  diverted  it  from  his  well,  avoiding  all  injury  from  it, 
if  any  could  reasonably  be  apprehended.  The  apprehension  of  in- 
jury from  this  source,  it  is  evident,  could  be  quieted  by  but  slight 
labor  expended  in  drainage  —  a  labor,  it  may  be,  if  requested,  the 
defendants  would  have  performed  rather  than  to  have  been  forced 
into  this  litigation.  Jiosser  v.  Randolph^  supra.  It  is  not  such  an 
injury,  capable  of  being  remedied  so  easily,  that  a  court  of  equity 
will  interfere  to  restrain;  nor  will  it  interfere  to  prevent  the  thing 
from  which  it  is  apprehended*  Without  the  averment  of  special  cir- 
cumstances, from  which  the  court  can  be  satisfied  that  future  burials 
on  these  grounds  will  most  probably  result  in  a  nuisance,  from 
which  the  complainant  will  suffer  special  injury,  irreparable  by  the 
ordinary  remedies  at  law,  there  should  not  be  interference  to  restrain 
them.  Musgrovey.  St,  Louis  Church,  10  La.  Ann.  431;  Nibw  Or-  * 
leans  v.  Wardens,  11  id.  244;  Ellison  v.  Commissioners,  5  Jones 
Eq.  57;  Lake  View  v.  Letz,  44  111.  81;  Lake  View  v.  Rose  Hill,  70 
id.  191;  s.  c,  22  Am.  Rep.  71;  Begein  v.  City  of  Anderson,  28 
Ind.  79. 

The  bill  is  obnoxious  to  several  of  the  causes  of  demurrer  as- 
signed, and  the  result  is  the  decree  of  the  chancellor  must  be  re- 
versed, and  the  demurrer  sustained  upon  all  the  grounds  taken, 
except  so  far  as  we  have  indicated  otherwise;  and  the  cause  is 
remanded,  that  the  complainant  may,  if  he  desires,  have  the  oppor- 
tunity of  amendment. 

Reversed  and  remanded, 

NoTB  BT  THS  RspoKntB.— See  Monk  ▼.  PaOtard,  71  Me.  800: 8.  o. ,  86  Am.  Rep.  816.  In 
Upjohn  ▼.  Board  of  Healthy  Michigan  Supreme  Court,  Oct.  1881,  complainant  sought  to  en- 
Join  the  location  of  a  burying  g^und  near  his  residence,  for  the  reason,  among  others,  that 
It  would  destroy  his  well .  Held,  to  be  a  strong  olrcumstance  against  his  application  that 
he  had  voluntarily  bought  and  located  his  residence  in  the  Immediate  vicinity  of  a  buiy^ 
Ing  ground  which  defendants  were  merely  proposing  to  enlarge  without  bringing  it  nearer. 
JLnd  it  appearing  further  that  complainant's  barnyard  was  nearer  the  well  and  more  likely 
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than  the  barylng  groand  to  injure  it,  held,  that  an  injunction  should  be  denied.  It  is  a  query 
whether  thtsra  can  be  any  legal  ground  for  complaint  for  the  pollution  ot  subterranean 
vatens  when  it  is  caused  by  a  proper  use,  without  negligence,  of  adjacent  premises.  If 
there  can  be  anj  such  ground  of  complaint  it  can  only  be.  when  the  Injury  is  of  a  very 
positive  and  substantial  character.  It  has  been  decided  in  several  caseA  that  the  peroola- 
tion  ai  filthy  matter  from  the  premises  of  the  party  who  suffers  it,  through  the  soil  upon 
the  premises  of  an  adjacent  owner,  to  the  injury  of  the  latter,  is  an  actionable  nuisance. 
Ttnant  v.  Ooldwin,  1  Salk.  960;  Tate  v.  ParriOiy  7  T.  D.  Monr.  825 ;  Columlms  Oas  Co,  v. 
JWeiaiid,  12  Ohio  St.  908 ;  ManhaU  v.  Colien,  44  Ga.  489 ;  &  c,  9  Am.  Rep.  170;  Pottetotprt 
GiM4  Co.  V.  Murphy,  99  Penn.  St.  237;  Oreen  v.  Kunnemachcr,  88  Wis.  50.  And  it  has  been 
•aid  that  the  liability  does  not  depend  upon  negligence,  but  that  the  reasonable  preoau- 
taoB  which  the  law  requires  is  effectually  to  exclude  the  fllth  from  the  neighbor*s  land. 
BaO  V.  Ni/e,  99  Mass.  563 ;  Bodohi$uon  v.  Ennor,  4  Best  &  S.  2S9.  But  all  the  cases  in 
which  this  doctrine  has  been  applied  were  cases  in  which,  consistent  with  the  proper  use 
of  the  premises,  the  exclusion  wss  practicable ;  and  none  of  them  goes  to  the  extent  con- 
tended for  here.  All  of  them  agree  that  the  injury  must  be  positive  and  substantial,  and 
vacti  as  fairly  imposes  upon  the  party  causing  it  the  duty  of  restraint.  Coiumbua  Gas  Co,  v. 
FYeHand,  12  Ohio  (N.  S.),  39S,  400.  The  movements  of  sub-surface  waters  are'commonly  so 
obscure  that  ri^ts  in  or  respecting  them  cannot  well  be  preserved.  They  do  not  often 
have  a  well-deilued  channel  and  It  is  not  easy  in  many  cases  to  determine  in  what  direction 
their  moTements  tend .  If  corrupted  at  one  point  the  effect  may  be  confined  within  very 
narrow  limits,  vrtiile  at  another,  though  no  surface  indications  would  lead  one  to  expect 
it,  tbe  taint  might  follow  the  water  for  miles.  In  some  cases  a  new  well  at  a  considerable 
distance  from  an  old  one  may  withdraw  the  water  from  the  other  and  destroy  it,  while  in 
other  cBfiPfi,  in  which  the  same  result  would  qeem  more  likely,  there  Is  no  perceptible  in- 
finence.  It  is  in  view  of  these  difficulties  that  the  rule  of  law  has  become  established 
that  owners  of  the  soil  have  no  rights  in  subHBurface  waters  not  running  in  well-defined 
eliannela,  as  against  their  neighbors  who  may  withdraw  them  by  wells  or  other  excava- 
tkMH.  ^etoa  v.  BlundeU,  12  M.  &  W.  824  ;  GreenUaf  v.  Franefs^  IS  Pick.  117 ;  Booth  v. 
DritenlU  20  Cbzm.  588;  Chatjleld  y.  Wilson,  28  Vt.  49  ;  Wheatly  v.  Baugh,  25  Penn.  St.  528 ; 
JBHss  T.  Oredy^  45  N.  T.  671 ;  B.  C,  8  Am.  Rep.  157 ;  Chate  v.  SUverstoney  63  Me.  175 ;  B. 
C  16  Am.  Bep.  419;  Frcaier  v.  Broion,  12  Ohio  St.  294 ;  Albany^  etc.,  R,  Co.  v.  Pctenon, 
14  Ind .  lis.  Bnt  if  withdrawing  the  water  from  one's  well  by  an  excavation  on  adjoining 
lands  will  give  no  right  of  action  it  is  difficult  to  understand  how  corrupting  its  waters 
bf.a  proper  nse  of  the  adjoining  premises  can  be  actionable,  when  there  Is  no  actual  in- 
vetst  to  injure  and  no  negligenca  The  one  act  destroys  the  well  and  the  other  does  no 
mote ;  the  injury  is  the  same  in  kind  and  degree  in  the  two  cases. 


ROBERTSOK  V.  RoBIXSOX 

(B5  Ala.  610.) 
Contract — public  policy  —  piiblic  office. 

lie  plaintiff  and  a  candidate  for  the  office  of  tax  assessor  agreed  that  if  the 
latter  was  elected  he  would  appoint  the  former  his  chief  deputy,  at  a 
Mtlary  of  $2,500,  to  be  paid  from  the  fees  and  perquisites  of  the  office,  and 
tbe  latter  should  become  his  official  bondsman,  and  perforin  all  the  duties  of 
the  office  except  those  relating  to  the  poll-tax.  i/02d  void,  atf  against  public 
policy. 

ACTION  on  contract.     The   opinion  states  the  case.     Tlie  de- 
fendant bad  judgment  below. 
Vol.  XXXIX  — 3 
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Watts  £  SoHy  for  appellant. 
R,  M,  Williamson,  contra. 

BniCKELL,  C.  J.  When  the  primary  court  has  jurisdiction,  it  is 
not  the  practice  of  an  Appellate  Court  to  consider  any  other 
matter  than  such  as  may  have  been  acted  on  in  the  court  below, 
and  the  action  assigned  as  error.  Other  matters  which  may  be 
suggested,  or  which  are  apparent  on  th«  face  of  the  record,  and 
which,  if  attention  had  been  directed  to  them  in  the  primary  court, 
would  or  could  be  presented  in  a  different  aspect,  it  would  be  in- 
justice to  make  the  basis  of  decision.  In  the  present  case,  the  con- 
tention in  the  City  Court  was  limited  to  the  validity  of  the  agree- 
ment between  the  appellant  and  George  W.  Sewell.  'So  other 
question  was  considered  or  passed  upon;  and  it  is  that  question  only 
we  propose  now  to  decide. 

All  agreements  or  contracts,  having  for  their  object  that  which  is 
repugnant  to  public  justice,  or  violative  of  public  policy,  or  of- 
fensive to  good  morals,  or  contraiy  to  statutory ,  provisions,  or  in 
derogation  of  the  principles  of  the  common  law  relating  to  the 
public  peace  or  security,  and  injurious  to  the  community,  are  void; 
''  and  the  reason  why  the  common  law  says  such  contracts  are  void, 
is  for  tlie  public  good."  The  agreeinent  between  Sewell  and. 
appellant,  it  u  insisted,  falls  within  this  general  principle,  because 
in  fact,  it  was  the  sale  of  the  office  or  employment  of  deputy  tax- 
assessor  of  the  county  of  Montgomery.  Whether  this  is  the  real 
character  of  the  agreement,  and  if  it  be,  whether  it  is  offensive  to 
law,  and  violative  of  public  policy,  requires  that  the  whole  trans- 
action should  bo  inquired  into  and  considered.  The  form  of  the 
agreement,  jind  the  expressions  embodied  in  the  writing  to  which  it 
was  reduced,  are  only  matters  of  evidence,  not  operating  an  estoppel 
upon  the  parties,  and  not  embarrassing  or  hindering  the  court. 
If  it  were  otherwise  —  if  the  manner  of  the  transaction  could  gild 
over  and  conceal  the  truth,  this  great  conservative  principle  of  the 
law,  essential  to  the  purity  of  the  administration  of  justice,  of 
public  morals,  ftnd  general  welfare,  would  be  evaded  at  the  pleasure 
of  the  designing,  tlie  wicked,  and  the  corrupt. 

The  county  assessor  of  taxes  is  a  public  officer,  elected  by  the 
qualified  voters  of  the  county,  commissioned  by  the  governor,  re- 
quired to  take  the  oath  of  office  prescribed  by  the  Constitution  to 
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be  taken  by  all  public  officers^  the  highest  or  lowest^  and  charged 
with  duties  of  great  importance  to  the  public  and  to  the  citizen  — 
duties  not  only  ministerial,  but  in  their  nature,  in  some  respects, 
judiciaL  He  has  authority  to  appoint  deputies,  whose  acts  have 
the  force  and  effect  of  his  official  acts,  and  for  whose  good  conduct 
he  is  responsible.  Code  of  1876,  §  397.  The  deputy  appointed 
by  him,  not  for  a  mere  particular  case,  or  for  a  mere  casual,  special 
aerrice,  is  required  to  take  the  constitutional  oath  of  office.  The 
statute  authorizing  his  appointment,  requiring  him  to  take  the  oath 
of  office,  distinguishing  between  him  and  one  whom  the  assessor 
may  appoint  to  a  special  service,  places  him,  in  many  respects,  as  a 
public  officer. 

The  transaction  between  Sewell  and  the  appellant  had  its  origin 
on  the  day  of,  and  pending  the  election  of  a  tax  assessor  for  the 
county  of  Montgomery,  in  !NoYember,  1874.  It  commenced  by  a 
proposition  made  by  Sewell  to  the  appellant,  in  substance,  that  if 
Sewell,  who  was  a  candidate  for  tax  assessor,  was  successful,  he 
would  appoint  the  appellant  his  chief  deputy,  and  pay  him  from 
the  fees  and  perquisites  of  the  office  twenty-five  hundred  dollars  an- 
naally,  if  the  appellant  would  make  for  him  his  official  bond,  and 
perform  aU  the  duties  of  the  office,  except  such  as  related  to  the 
sasessment  of  the  poll-tax.  The  proposition  was  accepted,  and  it  is 
this  agreement  the  subsequent  writing  was  intended  to  embody, 
and  which  the  parties  treated  as  embodying. 

Of  such  an  agreement,  in  the  strong  language  of  Chief-Justice 
WiLMOT,  in  Collins  v.  BlarUern,  2  Wils.  341  (1  Smith's  L.  C,  Pt.  2, 
673),  it  may  be  said,  that  it  "is  void  ah  initio,  by  the  common 
law,  bj  the  civil  law,  moral  law,  and  all  laws  whatever."  It  con- 
cerns a  place  of  public  trust,  in  which  the  public  have  high  in- 
terests, involving  the  performance  of  public  duties,  and  which  can- 
not be  made  the  subject  of  traffic,  and  cannot  become  the  matter 
of  trade  and  bargaining.  It  was  corrupting  the  appellant  as  a 
voter,  bound  by  his  duty  to  cast  his  vote  from  public,  not  private 
considerations,  on  the  eve  of  the  election  to  make  such  a  propo- 
sition; tempting  him  to  merge  his  duty  as  a  citizen  in  the  prompt- 
ings of  mere  selfishness,  in  the  gratification  of  his  avarice.  It  was 
bargaining  away  the  discretion  in  the  appointment  of  a  deputy, 
which  Sewell  was  bound  to  exercise  for  the  public  good,  and  not 
for  the  promotion  of  his  private  interests  or  convenience.  It  was 
an  irreyocable  appointment,  continuing  during  the  term  of  office. 
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which  was  contemplated,  fettering  the  power  of  appointment  with 
which  Sewell  was  clothed  by  law.  In  fact  it  was  a  sale  of  the  office 
of  deputy,  and  the  consideration  was  not  only  the  services  the  ap- 
pellant was  expected  to  render,  but  the  making  of  the  official  bond. 
The  people  of  Montgomery  county,  trusting  to  the  integrity  and 
good  judgment  of  Sewell,  elected  him  to  the  office  of  assessor  of 
taxes.  Their  confidence  was  repaid  by  his  transfer  to  the  appellant 
of  every  duty  not  merely  ministerial,  attaching  to  the  office,  in  con- 
sideration really  of  ease  and  convenience  in  making  the  official 
bond.  It  would  be  far  better  that  public  trusts,  public  offices,  or 
the  deputations  to  them,  should  be  exposed  at  public  auction  to  the 
highest  or  to  the  lowest  bidder,  than  that  they  should  become  the 
subject  of  such  private  bargaining  and  traffic.  We  cite  numerous 
authorities  which  it  is  unnecessary  to  review  specially,  and  in  which 
the  bargaining  away  of  public  offices,  or  of  deputations  to  them,  have 
been  pronounced  void.  2  Chit.  Cent.  990;  1  Add.  Cent.  262,  266; 
Hanington  v.  Duchaiell,  1  Brown  C.  C.  124;  Morris  v.  McOuHoch, 
Amb.  455;  Lee  v.  ColeshiHy  Cro.  Eliz.  529;  Oarfarth  v.  FearoUy  1 
H.  Bl.  328;  Godolpin  v.  Tudor ,  2  Salk.  468;  Oreetiville  v.  Atkins, 
9  B.  &  C.  462;  Tappan  v.  Brown,  9  Wend.  175;  Oratf  v.  ffook,  4 
Ooim.  449;  Haralson  y,  Dickens,  N.  C.  L.  R,  66;  Grant  v.  McLester^ 
8  Ga.  553;  Lewis  v.  Kjwx,  2  Bibb,  453;  Outon  v.  Rodes,  3  A.  E. 
Marsh.  453. 

No  judicial  tribunal,  so  far  as  we  can  discover,  has  ever  giyen 
countenance  to  any  such  agreement;  and  if  popular  elections  are 
to  be  kept  free  from  the  taint  of  selfishness  and  corruption  —  if 
public  offices  are  to  be  dignified  as  public  trusts,  and  the  perform- 
ance of  official  duty  preserved  from  the  contamination  of  unlaw- 
ful and  improper  influences,  all  such  agreements  will  be  con- 
demned. 

The  validity  of  the  agreement  was  the  only  question  presented 
to,  and  decided  by  the  City  Court,  and  the  manner  of  presenting 
it  was  matter  of  agreement  between  the  parties.  The  court  did 
not  err  in  pronouncing  the  agreement  void,  and  its  judgment  ia 
affirmed. 

Judgment  affirmed. 
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SniiLMAif  Y.  Stillhak. 

(00I1L19&) 

Moflrriage  -^  dworee  —  alimony — remaniaife, 

ne  nmutiage  of  a  diToieed  wife  to  whom  alimany  has  been  granted  ia  a 
valid  gfonnd  for  revoking  or  reducing  alimony,  it  not  appearing  that  tha 
hnaband  ia  not  able  to  aapport  her.    (See  note,  p.  27.) 


APPLICATION"  to  reyoke  alimony.    The  opinion  states  the  facts. 
The  trial  court  reduced  the  alimony  to  a  nominal  sum,  but 
this  vrss  rerersed  by  the  Appellate  Gourt. 

A.  T.  OaU,  for  appellant  ^ 

Joseph  Wright,  for  appellee. 

Scott,  J.  On  the  9th  day  of  July,  1877,  Fannie  R  Stillman 
obtained  a  diyoroe  from  her  husband,  Charles  P.  Stillman,  on  bill 
filed  in  the  Circuit  Court  of  Cook  county,  where  the  parties  resided. 
The  decree  rendered  made  it  obligatory  on  defendant  to  pay  com- 
plainant $60  per  month  as  alimony.  That  sum  was  regularly  paid 
to  complainant  up  to  the  1st  day  of  February,  1880.  On  the  14th 
day  of  January,  1880^  complainant  married  Frank  Eldridge»  witL 
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whom  she  has  ever  since  lived  as  his  wife.  At  the  March  term, 
1880,  of  the  Circuit  Court  in  which  the  divorce  proceedings  were 
had,  defendant  appeared  and  entered  a  motion-to  amend  the  decree 
80  as  to  exempt  him  from  further  payment  of  alimony,  or  to  de- 
crease the  amount  fixed  by  the  decree.  An  affidavit  of  defendant 
sets  forth,  as  the  grounds  of  the  motion  :  first,  a  material  decrease 
in  the  amount  of  his  income  since  the  rendering  of  the  decree, 
and  financial  embarrassment  occasioned  by  incumbrances  upon  his 
property;  and  second,  the  subsequent  marriage  of  complainant. 
Complainant  resisted  the  motion,  and  filed  her  own  affidavit,  in 
which  she  stated,  first,  facts  tending  to  show  the  financial  ability 
of  defendant  to  continue  to  pay  the  alimony  awarded  her  by  the 
original  decree,  and  second,  that  the  income  of  her  present  hus- 
band, after  discharging  other  obligations  resting  upon  him,  is 
insufficient  to  afford  her  an  adequate  support.  On  the  hearing  of 
the  motion  the  court  made  an  order  modifying  the  original  decree 
in  such  manner  as  to  absolve  defendant  from  further  payment  of 
the  alimony  ordered  by  the  original  decree,  and  in  lieu  thereof  it 
was  decreed  defendant,  from  that  date,  should  pay  complainant 
one  dollar  annually,  to  be  paid  at  the  end  of  each  year.  A  counsel 
fee  was  allowed  complainant  to  resist  the  motion  to  reduce  her 
alimony. 

An  appeal  was  taken  by  complainant  from  that  decree  to  the 
Appellate  Court  for  the  first  district.  The  errors  assigned  call  in 
question  the  correctness  of  the  judgment  of  the  Circuit  Court  in 
amending  the  original  decree  in  respect  to  the  alimony  allowed, 
and  in  reducing  it  to  a  nominal  sum.  Cross-errors  were  assigned  : 
first,  as  to  the  allowance  of  a  solicitor's  fee  to  the  party  resisting 
the  motion,  and  second,  in  not  making  such  decree  retroactive,  so 
as  to  suspend  the  payment  of  alimony  after  the  first  day  of  February, 
1880,  on  account  of  the  previous  man-iage  of  complainant.  The 
Appellate  Court  reversed  so  much  of  the  order  of  the  Circuit  Court 
as  absolved  defendant  thereafter  from  paying  alimony  as  required 
by  the  original  decree,  and  giving  complainant  in  lieu  thereof  one 
dollar  a  year,  but  in  other  respects  affirmed  tho  order  or  decree  of 
the  Circuit  Court.  An  appeal  was  granted  to  defendant  on  a  single 
question,  viz.:  Whether  the  subsequent  marriage  of  complainant,  ipsa 
factOy  entitled  defendant  to  have  the  alimony  provided  in  the  original 
decree  reduced  to  a  nominal  sum,  complainant's  husband  being 
unable  to  provide  her  with  a  suitable  support,  and  defendant  being 
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able  to  pay  the  amount  fixed  in  the  original  decree  —  the  court  being 
of  opinion  such  question  is  involved  in  this  case,  and  is  of  such 
importance  on  account  of  principal  and  collateral  interest,  that  it 
should  be  passed  upon  by  the  Supreme  Court. 

The  Appellate  Court,  by  its  judgment,  assumed  to  find  certain 
facts  :  first,  that  defendant  is  the  owner  of  a  large  estate  derived 
from  his  father,  who  is  deceased,  and  has  means  out  of  which  he 
might  comply  with  the  original  decree  as  to  alimony ;  and  second, 
that  since  the  rendering  of  the  original  decree,  complainant,  on 
January  14,  1880,  married  a  man  by  the  name  of  Eldridge,  who 
works  upon  a  salary  of  $75  per  month,  out  of  which  he  has  to 
support  an  aged  mother,  and  that  he  is  unable  to  support  com- 
plainant. It  will  be  observed  this  is  not  a  case  where  the  finding 
of  facts  by  the  Appellate  Court,  although  embodied  in  and  made  a 
part  of  its  judgment,  is  conclusive  on  the  Supreme  Court.  The 
Practice  Act  has  not  so  provided.  In  all  chancery  cases  this  court 
may  look  into  the  record  and  ascertain  what  facts  are  established  by 
the  evidence.  The  rule  as  to  the  practice  in  such  cases  has  been 
settled  by  repeated  decisions  of  this  court. 

On  looking  into  the  record  it  is  seen  the  testimony  concerning 
disputed  facts  is  contained  in  ex  parte  affidavits  —  a  most  unsatis- 
foctoiy  mode  of  eliciting  the  truth  as  to  any  question  of  fact.  It 
is  shown,  defendant's  income  is  now  much  less  than  when  the 
alimony  was  fixed  by  the  original  decree,  and  that  his  property  is  so 
lieavily  incumbered  as  to  cause  great  financial  embarrassment.  It  is 
admitted  the  income  of  complainant's  husband  is  $75  per  month, 
but  it  is  not  proven  that  sum  is  not  sufficient  to  enable  him  to 
afford  her  a  suitable  support,  considering  the  social  position  she 
occnpies.  It  certainly  cannot  be  declared,  as  a  fact  generally  known, 
that  it  is  not.  It  may  therefore  be  assumed,  for  the  purposes  of  tho 
decision  of  the  question  involved,  as  the  same  is  certified  to  this 
court,  that  defendant  is  able  to  pay  the  alimony  provided  in  the 
original  decree,  and  that  complainant's  husband  is  able  to  afford  her 
a  reasonable  support,  every  way  suitable  and  corresponding  with  the 
position  the  parties  occupy  in  social  life. 

The  question  presented  has  not  before  arisen  in  this  State,  and 
the  court  is  left  free  to  determine  it  as  one  of  first  impression,  by 
the  aid  of  such  discussion  as  may  have  been  given  to  it  by  other 
courts  whose  judgments  are  entitled  to  respect.  The  jurisdiction 
of  the  court  to  grant  the  relief  sought  is  expressly  conferred  by 
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statute,  which  provides,  the  court  in  which  any  divorce  is  decreed 
may  make  such  order  touching  alimony  and  maintenance  of  the 
wife,  as  from  the  circumstances  of  the  parties  and  the  nature  of  the 
case  shall  be  fit,  reasonable  and  just,  and  may  on  application,  from 
time  to  time,  make  such  alterations  in  the  allowance  of  alimony 
and  maintenance  as  shall  appear  reasonable  and  proper.  Although 
our  statute  vests  courts  granting  divorces  with  large  discretion  in 
respect  to  the  allowance  of  alimony,  and  in  the  making  of  such 
alterations  concerning  the  same  as  shall  appear  to  be  reasonable  and 
proper,  it  is  understood  to  be  a  judicial  discretion,  subject  to  review 
in  an  Appellate  Court,  so  that  there  may  be  no  abuse  of  that  dis- 
cretion with  which  courts  are  clothed  in  such  matters,  and  to  the 
end  that  justice  may  be  done.  The  Circuit  Court  was  of  opinion 
the  subsequent  marriage  of  complainant  so  changed  the  relations  of 
the  parties  as  to  make  it  reasonable  and  proper  to  reduce  the  alimony 
granted  by  the  original  decree  to  a  nominal  sum,  and  so  decreed. 
That  decision  finds  sanction  in  considerations  that  affect  vitally  the 
best  interests  of  society,  and  conserve  a  sound  public  policy. 

Alimony  is  tliat  allowance  which  is  made  to  a  woman  on  a  decree 
of  divorce  lor  her  support  out  of  the  estate  of  her  husband.  At 
common  law  it  was  usually  settled  at  the  discretion  of  the  ecclesiafi- 
tical  judge,  on  consideration  of  all  the  circumstances  of  the  case. 
The  practice  in  our  courts  follows  closely  the  practice  in  the  Eng- 
lish courts  in  that  respect.  Underlying  all  rules  of  practice  to 
which  long  usuage  has  given  the  consistence  of  law  may  be  found 
some  reason  that  satisfies  the  common  judgment  of  their  justness. 
Accordingly  it  is  found  the  principle  on  which  alimony  is  given  to 
the  divorced  wife  is,  it  is  the  equivalent  of  that  obligation  implied 
in  every  marriage  contract,  the  husband  shall  furnish  his  wife  what 
shall  be  deemed  a  suitable  support,  corresponding  in  degree  with  his 
pecuniary  ability  and  social  standing,  and  from  any  further  perform- 
ance of  his  marital  obligation  in  that  regard  he  is  absolved  by  the 
decree  of  divorce.  Our  statute  is  silent  as  to  when  and  for  what 
cause  the  husband  may  be  relieved  from  further  payment  of  alimony 
imposed  by  the  decree.  In  the  absence  of  legislation  the  question  re- 
mains for  the  decision  of  the  courts.  Of  course  the  decease  of  the 
beneficiary  operates  to  suspend  all  further  payment  of  alimony.  It 
is  for  the  obvious  reason  it  is  no  longer  necessary  for  her  support. 
The  personal  representatives  were  never  permitted  to  recover  any 
portion  of  the  sum  decreed,  except  suoh  sum  or  installment  thereof 
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u  had  become  payable  in  her  life-time,  and  which  remained  unpaid 
at  her  death.  Beasoning  from  analogy,  it  would  seem  that  when, 
for  any  cause,  the  alimony  decreed  becomes  unnecessary  for  the 
support  of  the  wife,  or  when  circumstances  transpire  that  make  it 
inequitable  she  should  hare  further  allowance,  it  would  be  reasona- 
ble and  proper  for  the  court  to  absolye  the  husband  from  the  burdens 
imposed  by  the  decree.  This  the  court  has  ample  power  to  do 
under  our  statute. 

It  would  be  difficult  to  suggest  or  conceive  any  cause  that  would 
present  grounds  more  "reasonable  and  proper"  for  suspending 
further  payment  of  alimony  than  the  subsequent  marriage  of  the 
diToroed  wife.  The  impression  made  by  the  doctrine  of  the  common 
]aw,  that  by  marriage  husband  and  wife  are  one  person  in  law,  has 
not  been  entirely  removed  from  the  mind  by  modem  legislation. 
The  obligation  implied  in  the  marital  relation  resting  on  the  hus- 
band to  support  his  wife  remains,  having  all  the  binding  efficacy  it 
had  at  common  law.  Courts  of  equity  will  be  slow  to  change  that 
obligation  in  any  case  from  the  husband  to  another  man,  although 
he  may  once  have  been  the  husband  of  the  wife.  Aside  from  its 
positive  unseemliness,  such  a  policy  finds  no  support  in  any  equita- 
ble consideration.  Treating  alimony,  as  may  be  done,  as  the 
equivalent  of  that  obligation  for  support  which  arises  in  favor  of  the 
wife  out  of  the  marriage  contract,  and  which  is  lost  when  that  con- 
tract is  annulled  by  the  decree,  she  obtains  the  same  obligation  for 
snpport  by  a  second  marriage.  It  is  unreasonable  that  she  should 
hsTe  the  equivalent  of  an  obligation  for  support  by  way  of  alimony 
from  a  former  husband,  and  an  obligation  from  a  present  husband 
for  an  adequate  support  at  the  same  time.  It  is  illogical  as  well  as 
unreasonable.  It  is  her  privilege  to  abandon  the  provision  the 
decree  of  the  court  made  for  her  support  under  the  sanctions  of  the 
law,  for  another  provision  for  maintenance  which  she  would  obtain 
by  a  second  marriage,  and  when  she  has  done  so  the  law  will  require 
her  to  abide  her  election.  There  is  no  reason  why  she  should  not 
do  so.  Conforming  closely  with  this  view  of  the  law  are  the  follow- 
ing cases,  in  which  questions  analogous  with  the  one  involved  were 
considered: ^2}mv.  Wyman,  10 Qtb^j,  222;  Botomany.  Worthingtony 
M  Ark.  522. 

All  the  cases  referred  to  as  holding  doctrines  contrary  to  the 
Tiews  here  expressed,  have  been  carefully  examined.  It  is  not  pcr- 
eeived  that  any  of  them  are  directly  in  point,  unless  it  is  Shephard 
Vol.  XXXIX  —  4       ^ 
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V.  Shephard,  1  Hun,  241.  The  reasoning  of  the  Court  in  that  case, 
on  the  question  involyed  in  this  decision,  is  neither  conclusive  nor 
satisfactory.   ^ 

Forrest  v.  Forrest,  3  Bosw.  661,  is  upon  a  question  that  does  not 
come  within  the  range  of  this  discussion,  nor  was  the  effect  of  a 
subsequent  marriage  of  the  wife  upon  her  alimony  discussed  when 
the  Forrest  case  was  before  the  Court  of  Appeals,  25  N".  Y.  501. 

Miller  v.  Clark,  23  Ind.  870,  holds  that  arrears  of  alimony  de- 
creed by  a  court  in  favor  of  a  divorced  wife,  under  the  statutes  of 
that  State,  may  be  collected  after  her  death  by  her  administrator. 
Exactly  the  same  question  was  considered  by  this  court  in  Dinst  v. 
Eigenniann,  80  111.  274,  and  the  same  conclusion  reached. 

Perkins  v.  Perkins,  12  Mich.  456,  holds  that  the  section  of  the 
statute  of  that  State  which  provides  that  after  decree  for  alimony 
the  court  may  from  time  to  time,  on  the  petition  of  either  party, 
revise  and  alter  such  decree,  must  be  construed  as  only  authorizing 
the  change  on  new  facts  thereafter  transpiring,  which  are  of  such  a 
character  as  to  make  the  change  necessary  to  suit  such  new  state  of 
facts;  and  in  so  far  as  that  case  can  have  any  possible  application  to 
the  case  in  hand  it  is  fully  indorsed. 

It  is  said  the  policy  of  the  law  favors  rather  than  restrains  marriage, 
and  the  suggestion  of  counsel  is  if  the  subsequent  marriage  of  the 
wife  shall  be  held  to  suspend  the  further  payment  of  alimony  by 
the  former  husband,  it  is  in  restraint  of  marriage,  which  is  forbidden. 
It  is  not  perceived  there  is  any  force  in  the  argument  on  this  branch 
of  the  case.  Pension  laws  suspending  further  payments  to  widows, 
on  account  of  subsequent  marriage,  have  existed  many  years,  and 
no  suggestion  was  ever  made  they  operated  in  restraint  of  marriage, 
nor  is  it  understood  how  such  laws  could  have  any  such  effect. 
Pensions  are  no  doubt  granted  under  the  belief  they  furnish,  in 
some  dc^gree  at  least,  that  support  which  it  is  supposed  the  husband 
would  Jiave  rendered  to  the  wife  if  living,  and  which  is  lost  to  her 
by  his  death.  On  her  subsequent  marriage  she  simply  abandons  the 
provision  which  the  law  humanely  made  for  her,  for  a  support 
which  she  has  a  right  to  expect  she  will  receive  from  her  second 
husband.  That  is  precisely  the  case  as  to  alimony.  The  divorced 
wife  abandons  the  provision  made  for  her  support  out  of  the  estate 
of  her  former  husband  by  the  decree  of  the  court,  for  that  adequate 
support  which  she  contracts  for  by  the  subsequent  marriage.  It  is  a 
matter  that  affects  her  own  happiness,  and  about  which  she  is  per- 
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f ectly  free  and  competent  to  make  a  choice.  Whether  she  acts  wisely 
in  her  election,  or  whether  in  every  instance  she  obtains  as  good  or  as 
adequate  a  support  by  her  marriage  as  J;hat  which  she  abandoned, 
are  questions  about  which  courts  can  have  no  concern.  It  is  a 
matter  of  her  own  voluntary  election. 

There  was  no  error  in  the  Circuit  Court  in  refusing  to  make  its 
decree  retroactive,  so  as  to  cut  off  alimony  that  had  previously  ac- 
crued. As  respects  the  allowance  of  counsel  fees  to  complainant  in 
resisting  the  motion  for  the  reduction  of  her  alimony,  the  court 
acted  within  powers  conferred  by  the  statute,  and  the  fees  allowed 
are  not  unreasonably  high. 

The  judgment  of  the  Appellate  Court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  that  court  to  affirm  the  decree 
of  the  Circuit  Court  in  all  things. 

Judgment  reversed. 

NbfTs  BTTHB  Rbik>btkb.— In  this  case  In  the  Appellate  Coart,  7  Bradw.  584,theooart  asked: 
**  Is  (he  mere  fact  that  plaintiff,  two  years  and  a  half  after  the  decree  of  divorce,  married 
again,  but  to  a  man  unable  to  support  her,  suflicient  to  justify  a  court  of  equity,  acting 
upon  the  principles  of  natural  Justice,  to  thus  interfere  with  a  party  so  culpable,  and 
•g*i«»fc  one  otherwise  so  entirely  blameless r*  And  continued:  *'  No  other  reason  for  it  is 
coooeiTable,  but  one  or  all  of  the  following:  (1)  That  equity  regards  the  obligation  of  the 
hnaband  to  piOTide  alimony  for  the  wife,  after  separation  for  his  delinquency,  as  only 
nominal,  and  a  sort  of  unjust  burden,  so  that  the  court  should  seize  ui>on  slight  circum« 
stances,  even  upon  a  mere  supposititious  supply  from  some  other  source,  as  a  sufficient 
reaaon  for  relieving  the  defendant  from  such  burden  ;  or  (S)  That  even  after  diyorce  she 
owed  him  certain  duties,  among  which  was  that  of  remaining  single  during  the  reception 
of  support  from  him,  so  that  the  loss  of  said  support  should  follow  a  breach  of  that  duty 
by  way  of  forfeiture,  or  (8)  That  equity  instead  of  favoring  marriage  favors  restraint  of 
marriage.**  And  they  concluded:  **  In  order  to  work  out  the  ends  of  Justice,  courts  of 
equity  sometimes  win  regard  those  things  as  done  which  ought  to  be  done.  But  it  would 
be  a  perversion  of  the  doctrine  to  the  purposes  of  injustice  to  apply  it  in  favor  of  the 
wrong-doer  and  against  an  injured  innocent  party,  for  the  purpose  of  relieving  the  former 
from  a  Just  obligation  to  the  latter.  The  statute  provides  no  restraint  upon  the  wife  re- 
roarrylng.  but  authorises  the  court  to  allow  her  to  resume  her  maiden  name,  thus  improving 
her  marriageable  condition,  and  if  the  doctrine  of  the  court  below  is  to  be  engrafted  upon 
the  law  by  the  courts,  then  the  statute  providing  for  alimony  will  operate  as  a  restraint 
upon  marriage,  which  is  against  the  policy  of  the  law.  The  true  rule,  as  it  seems  to  us,  is 
that  whUe  the  re-mairiage  of  the  wife  might  be  prima  facie  or  presumptive  evidence  that 
she  had  acquired  other  means  of  support,  yet  it  is  not  conclusive;  and  when  it  is  made  to 
appear  that  actually  she  did  not,  then  such  marriage  affords  no  ground  for  relieving  the 
former  delinquent  husband  from  the  alimony  provided  in  the  decree,  or  for  reducing  it 
to  a  mere  nominal  sum.**  Wilson,  J.,  dissented.  In  ForrexA  v.  Fcrrest,  8  Bosw.  661,  the 
ootut  said,  obiier :  "  What  she  may  do  after  she  has  been  divorced  and  the  marriage  rela- 
tion has  been  dissolved  by  reason  of  his  adultery  can  affect  no  matrimonial  engagement, 
for  none  exists;  nor  violate  any  nmtrimonlal  duty,  for  she  no  longer  owes  any  to  her  former 
hnaband.'*  In  Shepherd  v.  Shepherd,  1  Hun^  240,  it  was  held  that  on  the  re-marriage  of  the 
wife,  even  when  her  second  husband  had  an  income  of  $8,&00  per  year,  as  a  salary,  but  it 
appearing  that  the  defendant*s  ability  was  ample  and  she  needed  the  allowance,  the 
aOowanoe  would  not  be  disturbed.  On  the  other  hand.  Bishop  says,  8  Marr.  and 
Div.  479:  **  Though  the  second  marriage  Is  no  violation  of  duties,  moral  or  legal,  and  is  ln« 
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4eed  a  thioK  which  the  law  approves,  yet  it  has  provided  the  wife  with  a  new  Rouix;e  of 
support,  and  thushas  wrought  a  change  in  th«  condition  and  circumstances  of  the  parties." 
In  AWee  v.  Wyman,  10  Gray,  22si,  the  court  say:  **  The  application  for  divorce  and  alimonjr 
was  her  own  affair,  a  voluntary  ac^  of  hers.  Instituted  for  her  benefit.  So  long  as  she  re- 
mained unmarried,  no  ground  existed  for  lessening  the  amount  of  such  alimony  By  her 
subsequent  mannage  she  secured  herself  other  resources  for  her  support,  and  thus  vohm- 
tarfly  furnished  the  ground  for  the  reduction  of  alimony.'*  In  the  principal  case  in  the 
Appellate  Court  this  is  distinguished  on  the  ground  that  it  did  not  aifirmatively  appear  that 
the  wife  had  not  secured  other  resources  for  her  support.  In  Bowman  v.  Worthington^ 
34  Ark.  522,  where  the  wife  contracted  a  second  marriage,  the  Supreme  Court  of  Arkansas 
held  that  when  a  divorced  wife  marries  again,  she  has  no  right  to  alimony  or  support  from 
her  former  husband,  either  during  his  life  or  after  the  death  of  the  second  husband.  In 
Fisher  v.  Fisher,  2  Swabey  &  Tristam,  411,  8m  Cress  well  Cbesswbll  says:  **  If  she  avail 
herself  of  the  freedom  conferred  by  the  decree  of  this  court,  and  marries  again,  it  would 
be  tmreasonable  to  compel  the  former  husband  to  supi>ort  her.** 


CooN^  V.  People. 

(90  ni.  86&) 

Evidence— 'leading  queaions — new  trial. 

On  a  criminal  trial  and  conviction,  where  the  only  evidence  against  the  de. 
fendant  was  the  testimony  of  two  girls,  nine  and  eleven  years  old  respect- 
ively, and  leading  questions  were  allowed  to  be  put  to  them  under  objection, 
held,  that  a  new  trial  should  be  granted. 

CONVICTION  of  assault  with  intent  to  commit  rape.    The  opin- 
ion states  the  case. 

Brown  £  Beers,  for  plaintiff  in  error. 

James  K.  Bdsall,  attorney-general,  and  James  H.  Flafulers,  State's 
attorney,  for  people. 

Dickey,  J.  In  this  case,  the  proofs  are  far  from  satisfactory 
as  a  foundation  for  the  conviction  of  the  accused  of  any  offense 
known  to  the  law  as  crime.  It  is  not  necessary  however  that  the 
sufficiency  of  the  evidence  to  that  end  should  be  discussed  or  de- 
termined, as  the  judgment  must  be  reversed  for  errors  as  to  the  law. 

The  only  witnesses  for  the  prosecution,  who  make  any  statements 
tending  to  show  any  conduct  on  the  part  of.  the  accused,  which  in 
any  sense  can  be  held  to  constitute  crime,  are  two  little  girls,  one 
of  them  eleven  years  old  and  the  other  nine.     Against  the  objection 
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of  the  counsel  for  the  prisoner,  the  court  permitted  a  series  of  lead- 
ing questions  to  be  put  to  each  of  these  witnesses,  and  to  be 
answered.  The  questions  and  answers  referred  to  relate  to  most 
material  parts  of  the  accusation.  In  fact,  on  a  careful  reading  of 
the  bill  of  exceptions,  it  appears  that  very  nearly  every  portion  of 
testimony  imputing  even  improper  conduct  to  the  accused  is  ex- 
pressed by  the  words  *'yes''  and  "no,"  made  as  answers  in  every 
instance,  to  questions  directly  indicating  that  the  answer  given  was 
the  answer  sought  by  the  prosecution.  It  is  said  that  the  tender 
years  of  the  ^vitnesses  rendered  it  allowable  to  pursue  this  course  of 
examination.  It  is  true  that  leading  questions  may  lawfully  be  re- 
sorted to  under  certain  circumstances,  as  where  the  propounding  of 
general  questions  has  been  tried  and  there  has  been  a  failure  to  get 
specific  answers,  either  by  reason  of  the  stupidity  of  the  witness  or 
of  a  disposition  to  prevaricate,  developed  by  an  examination  upon 
such  geneml  questions,  and  in  perhaps  some  other  special  cases.  It 
is  a  question  on  which  the  court  should  exercise  a  sound  discretion. 
The  general  rule  however  is  that  leading  questions  are  improper, 
and  this  general  rule  ought  not  to  be  departed  from  unless  for  some 
proper  and  apparent  cause.  No  such  cause  is  shown  here.  The 
tender  age  of  these  witnesses,  instead  of  furnishing  a  good  reason 
for  departing  from  the  rule  with  some  apparent  necessity,  did  in 
fact  furnish  a  cogent  reason  why  leading  questions  should  not  have 
been  jjermitted;  for  wo  all  know  that  children  of  such  age  are 
usually  more  liable  to  be  misled  in  that  way  than  are  witnesses  of 
more  mature  years.  We  do  not  say  that  leading  questions  may  not, 
under  some  circumstances,  be  permitted,  properly  and  lawfully,  nor 
is  it  intended  to  decide  that  the  erroneous  toleration  by  the  court  of 
leading  questions  will,  in  all  cases,  constitute  sufficient  cause  for  re- 
versing the  judgment  of  such  court;  but  in  a  case  like  this,  where 
the  statements  of  the  witnesses  are  under  the  circumstances  very 
improbable  and  well  nigh  incredible,  and  where  the  leading  questions 
complained  of  relate  to  the  most  vital  points  of  the  inquiry,  and 
where  no  reason  or  necessity  for  resort  to  such  questions  is  made  to 
appear,  and  where  it  is  plain  that  it  is  an  abuse  of  the  discretion  of 
the  court,  we  feel  compelled  to  reverse^  and  for  that  cause  alone. 
[Omitting  minor  matters.] 

Judgment  reversed. 
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Cope  v.  District  Fire  Associatiok  op  Flora. 

(99 III.  489.) 

Injunction — to  restrain  gamkUng  on  fair  ground. 

In  absence  of  proof  of  pecuniary  Injury  to  the  complainant  or  the  association* 
an  Injunction  will  not  issue  at  the  suit  of  a  stockholder  in  an  Incorporated 
fair  association ,  to  restrain  the  company  and  Its  o£Elcers  from  permitting 
gambling  on  the  grounds  for  a  pecuniary  reward. 

SUIT  for  injunction.     The  opinion  states  the  case.     The  injunc 
tion  was  denied  below. 

Rufus  Cope,  in  person. 

Oer shorn  A.  Hoff,  for  appellee. 

MuLKEY,  J.  The  question  presented  for  our  determination  by 
the  record  in  this  case  is,  will  an  injunction  lie  at  the  suit  of  a 
stockholder  in  an  incorporated  fair  association^  restraining  the  com- 
pany and  its  officers  from  permitting,  for  a  pecuniary  reward,  gam- 
blers to  congregate  and  ply  their  vocation  upon  the  grounds  of  the 
company,  during  its  annual  exhibitions,  where  it  does  not  appear, 
from  the  bill  or  otherwise,  that  the  complainant  or  the  company 
has  thereby  sustained  some  pecuniary  injury  or  loss. 

The  Circuit  Court  of  Clay  county  and  the  Appellate  Court  for 
the  fourth  district  have  both  answered  this  question  in  the  nega 
tive,  and  we  think  properly. 

It  is  no  part  of  the  admission  of  equity  to  administer  the  criminal 
law  of  the  State  or  to  enforce  the  principles  of  religion  and  morality, 
except  so  far  as  it  may  bo  incidental  to  the  enforcement  of  property 
rights  and  perhaps  other  matters  of  equitable  cognizance.  High  on 
Inj.,  §23.*  • 

The  licensing  of  gambling  tables  by  the  officers  of  the  company 
cannot  in  any  sense  be  regarded  the  act  of  the  company.  It  is 
foreign  to  the  objects  and  purposes  of  the  association  and  is  clearly 
ultra  vires,  and  the  officers  alone  are  responsible  unless  authorized 
by  the  stockholders,  in  which  case  it  would  doubtless  be  such  an 
abuse  of  the  company's  franchises  as  would  warrant  the  State  in  re- 
claiming them.     Gambling,  such  as  that  complained  of,  is  a  yiola- 
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tion  of  the  criminal  code^  which  affords  ample  meana  for  its  sup-^ 
pression. 

If  the  bill  in  this  case  showed  any  pecnniary  loss  or  injury^  it 
voold  present  an  entirely  different  question;  but  nothing  of  that 
kind  is  claimed  or  pretended^  and  we  are  aware  of  no  principle  upon 
which  such  a  bill  can  be  maintained,  and  counsel  has  failed  to  sug- 
gest any  or  furnish  us  with  any  precedent  where  such  a  bill  has  beea 
sustained* 

The  judgment  of  the  Appellate  Court  is  affirmed. 

JfjtdgmetU  affimML 


Kbklby  v.  Hudblsok. 

(09  m.  403.) 

HoTneitead — wife  separated  from  htuband, 

A  wife,  pennaneDtlj  separated  from  her  husband  hy  agreement,  after  hSa 
neglect  to  support  her,  may  acquire  a  homestead.* 


B 


ILL  to  cancel  a  deed.     The  opinion  states  the  point.     The  bill 
was  dismissed  below. 


^  G.  Cochrelly  and  H.  H.  CJiesley,  for  plaintiff  in  error. 
Hayle  d  Finch,  for  defendants  in  error. . 

Craig,  C.  J.  This  record  presents  two  questions :  First — ^whether 
the  complainant,  a  married  woman,  can  hold  a  homestead  in  prem- 
ises purchased  after  she  and  her  husband  had  separated,  and  while 
the  husband  was  still  liying. 

Second  —  If  complainant  was  entitled  to  a  homestead  in  the 
premises,  had  she  lost  the  right  of  homestead  by  abandonment? 

The  complainant,  Margaret  Kenley,  a  widow  with  several  small 
children,  about  seventeen  years  ago  married  Henry  Kenley,  and 
resided  with  him  one  year  and  six  months,  when  the  parties,  not 
being  able  to  live  together  on  friendly  terms,  separated,  and  have 
neTer  resided  together  since  the  separation.  The  complainant  had 
one  child  as  the  fruit  of  the  second  marriage,  and  when  the  sepa- 

•See  JTewter  t. Draub  (69  Tex. 67S>,  86  Am.  Bep.  727,  and  note,  7X8. 
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ration  was  had,  complainant  agreed  to  keep  the  child,  and  relinquish 
all  interest  she  had  in  her  husband's  lands,  and  her  husband  gave 
her  the  sum  of  $600.  It  was  understood  and  agreed  that  the  sepa* 
ration  should  be  final,  and  since  it  occurred  the  husband  has  con- 
tributed nothing  to  support  the  complainant,  but  she  has  supported 
nerself  and  family  by  her  own  exertions,  and  lived  separate  and 
I  -^art  from  him.  .The  complainant  purchased  the  premises  in  ques- 
tion in^l870,  from  money  derived  from  her  first  husband's  estate, 
i:nd  after  the  purchase  she  moved  on  the  property  with  her  children, 
and  resided  thereon  five  or  six  years,  when  she  rented  out  the  land 
and  moved  to  a  small  town  near  by,  for  the  purpose  of  schooling 
her  son. 

The  statute  provides  that  every  householder  having  a  family  shall 
be  entitled  to  an  estate  of  homestead,  to  the  extent  in  value  of  $1,000, 
in  the  property  occupied  as  a  residence.  There  is  no  dispute  in  re- 
gard to  the  fact  that  complainant  was  a  householder  with  a  family, 
nor  is  it  claimed  that  the  premises  exceeded  in  value  $1,000 ;  but 
the  position  of  the  defendants,  as  we  understand  it,  is,  "while  the 
husband  lives,  and  the  relation  of  husband  and  wife  continues,  the 
husband  not  having  deserted  or  abandoned  his  family,  no  claim  to 
a  homestead  can  exist  in  the  wife.  It  is  for  him,  while  living,  to 
claim,  if  he  chooses.  If  he  does  not,  she  cannot.  It  is  her  duty 
*  *  *  to  reside  with  him ;  his  domicile,  in  law,  is  hers."  There 
is  no  doubt  that  where  questions  in  regard  to  a  divorce  arise  under 
our  statute  in  reference  to  divorce,  the  domicile  of  the  husband  is 
the  domicile  of  the  wife,  and  the  residence  of  the  wife  follows  that 
of  the  husband,  as  held  in  Ashbaugh  v.  Ashbaugh,  17  HI.  476 ; 
Davis  V.  Davis  30  id.  180;  Kennedy  v.  Kennedy,  87  id.  250. 

But  while  it  may  properly  be  held,  as  was  done  in  the  case  last 
cited,  that  the  residence  of  the  wife  follows  that  of  the  husband, 
and  when  a  husband  acquires  a  new  home  it  is  the  duty  of  his  wife 
to  go  ^ith  him,  and  if  she  refuses  without  justification  for  two 
years,  he  will  be  entitled  to  a  divorce  on  the  ground  of  desertion, 
yet  it  is  manifest  on  a  moment's  reflection  the  doctrine  announced 
can  have  no  application  whatever  to  a  case  where  a  wife  may  be  as- 
serting a  homestead  in  premises  occupied  by  her  while  she  is  re- 
siding separate  and  apart  from  her  husband.  It  is  true  .complain- 
ant and  her  husband  were  not  divorced,  but  at  the  same  time  they 
had  separated  finally,  and  she  had  for  years  supported  herself  and 
her  family  by  her  own  exertions. 
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In  Lave  v.  HotfneJian,  16  111.  277,  it  was  held,  that  whei*©  the 
husband  compels  the  wife  to  live  sepai'ate  from  him,  either  hy 
abandoning  her  or  by  forcing  her,  by  whatever  means,  to  leave  him, 
and  snch  separation  is  not  merely  temporary  and  capricious  but 
permanent,  and  without  expectation  of  again  living  together,  and 
:he  wife  is  unprovided  for  by  the  husband,  she  may  acquire  property, 
control  her  person  and  acquisitions  and  contract,  and  sue  and  be 
8ned  in  relation  to  them  as  a  feme  soh,  during  the  continuance  of 
mob  condition. 

If  the  wife,  after  a  permanent  separation,  has  the  right  to  control 
her  acquisitions  as  a  feme  sole,  she  doubtless  could,  if  she  had  ac- 
quired a  homestead,  hold  it  as  against  a  creditor.  It  is  perhaps 
trae,  where  the  husband  and  wife  are  residing  together,  and  a 
homestead  is  claimed,  the  husband  is  ordinarily  the  proper  person 
to  assert  the  right,  and  in  such  a  case  a  homestead  could  not  properly 
be  set  off  to  the  wife;  but  where  a  final  separation  has  taken  place, 
no  reason  exists  which  would  prevent  a  wife  from  claiming  a 
homestead  in  premises  acquired,  as  well  as  if  she  was  sole  and  un- 
married. Upon  an  examination  of  the  3tatute  it  will  bo  found  that 
the  protection  of  the  act  is  not  extended  to  a  husband,  or  to  the 
head  of  a  family,  but  on  the  other  hand  the  law  declares  that  every 
householder  having  a  family  shall  be  entitled  to  an  estate  of  home- 
itead.  Here  the  complainant  was  a  householder  and  the  head  of  a 
family,  and  the  statute  will  have  to  receive  an  unnatural  and  a 
forced  construction  to  hold  that  she  is  not  entitled  to  protection, 
▼hen  she  falls  directly  within  its  terms.  The  fact  that  complainant 
had  a  husband  living  is  not  sufficient  to  deprive  her  of  the  rights 
given  by  the  statute  to  a  householder  having  a  family.  Her  hus- 
band had  refused  to  provide  her  with  a  home  and  with  support. 
True  the  separation  was  agreed  upon,  but  it  is  apparent  they  could 
not  live  together  in  peace,  and  that  he  failed  to  provide  her  with  a 
home  as  it  was  his  duty  to  do.  Under  such  circumstances  after 
the  separation  she  had  the  right  to  acquire  and  hold  property  in  the 
same  manner  that  she  would  had  she  been  divorced,  and  when  she 
pardiased  the  premises  in  question  and  occupied  the  same  as  { 
homestead  with  her  family,  she  has  the  same  right  to  claim  the  pro 
lection  of  the  statute  as  any  other  householder. 

[Omitting  the  other  question.] 

The  deoree  dismissing  the  bill  will  be  reversed  and  the  cause  r& 
manded.  Decree  reversed. 

Vol.  XXXIX  — 5 
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SCHUCHAKDT  V.  PeOPLB. 

(99  HI.  601.) 

Statute  '—eanttructUm  —  "  oecupaticm  " — tooman  m  matter  in  chancery. 

Under  a  statute  providing  that  no  person  shall  be  prednded  or  debarred  fro: 
anj  occupation,  profession  or  employment  on  account  of  sex,  a  woman  majr 
be  a  master  in  chancery.    {See  note,  p.  86.) 


Q 


UO  WARRANTO.     The  opinion  states  the  point.     The  com- 
plainant had  judgment  below. 


M.  C.  Orawfordy  and  Sidney  Chrear^  for  appellant. 

Sgholfield,  J.  The  single  question  is  presented  by  this  record, 
whether  a  female  is^  by  reason  of  her  sex  alone^  disqualified  to  hold 
the  ofSce  of  master  in  chancery. 

The  origin  and  duties  of  that  ofSce  are  thus  explained  by  Bouvier's 
Law  Dictionary,  p.  121,  title,  "  Masters  in  Chancery : "  '*  The 
chancellors,  from  the  first,  found  it  necessary  to  have  a  number  of 
clerks,  were  it  for  no  other  purpose  than  to  perform  the  mechanical 
part  of  the  business,  — the  writing.  These  soon  rose  to  the  number 
of  twelve.  In  process  of  time  this  number  being  found  insufficient^ 
these  clerks  contrived  to  have  other  clerks  under  them,  and  theu 
the  original  clerks  became  distinguished  by  the  name  of  master  in 
chancery.  He  is  an  assistant  to  the  chancellor,  who  refers  to  him 
interlocutory  orders  for  stating  accounts,  computing  damages,  and 
the  like.  Masters  in  chancery  are  also  invested  with  other  ijowers, 
by  local  regulations.  Vide  Blake's  Ch.  Pr.  26  ;  1  Madd.  Pr.  3  ;  1 
Smith's  Ch.  Pr.  9,  19.'' 

By  our  statute  (Rev.  Stats.  1874,  p.  697,  title  "Masters  in 
Chancery,"  §  6),  "masters  in  chancery,  in  their  respective  counties, 
shall  have  authority  to  take  depositions,  both  in  law  and  equity,  to 
administer  oaths,  to  compel  the  attendance  of  witnesses,  take  ac- 
knowledgments of  deeds  and  other  instruments  in  writing,  and  in 
the  absence  from  the  county  of  the  judge,  to  order  the  issuing  of 
the  writs  of  Imbeas  corpuSy  ne  exeat,  and  injunction,  and  perform  all 
other  duties  which,  according  to  the  laws  of  this  State  and  the 
practice  of  Courts  of  Chancery,  appertain  to  the  office. "  The  seventh 
section  of  the  same  chapter  also  empowers  masters  in  chancery  to 
award  the  issuing  of  writs  of  certiorari. 
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It  would  seem  quite  clear  therefore  there  is  nothing  in  the  origin 
of  the  office,  or  in  the  nature  of  the  duties  to  be  discharged,  which 
lenders  it  impossible  that  a  female  should  fill  the  office. 

Our  Constitution  does  not  forbid  females  holding  offices  of  this 
character,  —  and  there  is  no  such  prohibition  to  be  found  in  any 
itatute. 

At  common  law,  females  were  incompetent  to  be  attorneys  at  law, 
and  to  hold  office,  in  general.  At  our  September  term,  1869,  Mrs. 
Myra  Bradwell  applied  to  this  court  for  a  license  to  practice  as  an 
attorney  and  counsellor  at  law,  and  her  request  was  refused,  because 
of  her  sex ;  and  in  the  opinion  then  !iled  it  was,  among  other 
things,  said  :  '^  If  it  be  desirable  that  those  offices  which  we  have 
borrowed  from  the  English  law,  and  which,  from  their  origin,  some 
centuries  ago,  down  to  the  present  time,  haye  been  filled  exclusively 
bj  men,  should  also  be  made  accessible  to  women,  then  let  the 
change  be  made,  but  let  it  be  made  by  that  department  of  the 
goTemment  to  which  the  Constitution  has  intrusted  the  power  of 
changing  the  laws."    In  re  Bradwell,  55  HI.  535. 

Presumably  in  response  to  this,  the  general  assemoly  passed  ati 
act,  which  was  approved  on  the  22d  of  March,  1872,  the  first  sec- 
tion whereof  is  in  these  words:  '^  That  no  person  shall  be  precluded 
or  debarred  from  any  occupation,  profession  or  employment  (except 
miUtary)  on  account  of  sex:  Provided,  that  this  act  shall  not  be 
construed  to  affect  the  eligibility  of  any  person  to  an  elective  office." 
BeT.  Stats.  1874,  p.  478. 

The  word  "  profession  "  was  doubtless  intended  to,  and  certainly 
does,  cover  the  exact  case  involved  In  re  Bradwell,  supra,  and  that 
word  is  not,  in  its  commonly  accepted  signification,  appropriate  to 
describe  the  occupancy  of  a  public  office.  But  "occupation"  is  a 
generic  term,  and  includes  every  species  of  that  genus,  —  and  hold- 
ing or  discharging  the  duties  of  a  public  office  in  one  species  of 
occupation,  just  as  carpentering,  tailoring,  farming,  etc.,  are  other 
species  of  occupation.  Webster,  in  defining  "  occupation,"  mentions 
"office"  as  synonymous  with  "avocation,"  "engagement,"  "call- 
ing," "trade,"  etc.,  and  as  hence  being  embraced  within  the 
definition  of  "occupation."  See  Unabridged  Dictionary,  titles 
"occupation"  and  "office;"  and  to  the  same  effect  is  Boget's 
"Thesaurus  of  English  Words,"  625. 

The  saving  clause  embraced  by  the  proviso  shows  that  it  was 
sappSosed  by  the  general  assembly,  in  the  enactment  of  this  statute. 
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that  '^occnpation^'  includes  the  discharge  of  the  duties  of  a  public 
office, — for,  otherwise,  there  could  not  hare  been  the  slightest 
imaginable  neeessity  for  that  clause.  Because  the  eligibilitj  of 
•women  to  office  generally — t.  c,  to  all  offices — was  presumed  to  be 
affected,  it  was  necessary,  in  order  to  confine  the  effect  of  the 
statute  to  offices  fiUed  by  appointment  only,  to  expressly  say,  "  this 
act  shall  not  be  construed  to  affect  the  eligibility  of  any  person  to 
an  elective  office," — but  (implication)  it  may  affect,  that  is  to  say 
will  affect,  those  to  be  filled  by  appointment,  by  allowing  women  as 
well  as  men  to  be  appointed. 

In  our  opinion  appellant  was  eligible,  and  her  appointment  valid. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the  cause 

remanded,  with  direction  to  that  court  to  reverse  the  judgment  of 

the  Circuit  Court,  and  remand  the  cause  to  that  court  for  further 

proceedings  consistent  with  this  opinion. 

Judgment  reversed. 
Walkeb,  J.,  dissenting. 

*  NoTB  BT  TBB  RiFOBniu->In  BwxTis  T.  JoM,  Ponn.  (Lftdcawaniia)  Common  Fleas,  Oct. 
1881,  it  was  held  that  in  the  absence  of  an  express  restriction  to  men  a  married  woman 
may  be  an  arbitrator.    The  court  said  : 

*'In  Weet*8  Symboliography,  168,  it  is  said  that  a  married  woman  cannot  be  an  arbitra- 
tor. This  however  is  the  rule  of  the  civil  law.  Justinian  says  that  it  is  contrary  to  th« 
proper  character  of  the  sex  to  allow  women  to  intermeddle  with  the  office  of  a  judge. 
Kyd's  Award,  71 ;  Wood*s  Civil  Law,  8S7.  In  Kyd  on  Awards.  70-1,  it  is  said  that  an  un- 
married woman  may  be  an  arbitrator.  To  sustain  this  the  author  cites  the  DucAen  of 
Suffolk  case,  8  £.  41 ;  Br.  87. 

**  In  2  Petersdorff  Abr.  129,  it  is  said  that  it  is  no  objection  to  an  award  that  the  arbitrator 
.  is  a  married  woman.  Gentlewomen  have  also  held  and  exercised  jud  icial  authority.  Anne« 
'oountess  of  Pembroke,  held  the  office  of  sheriif  of  Westmoreland  and  exercised  the  duties 
ttrareof  in  person .  At  the  assizes  of  Appleby  she  sat  with  the  judges  on  the  bench.  Hargr. 
Co.,  Lit.  886 ;  8  Bac.  Abr.  661.  Her  right  to  sit  upon  the  bench  as  a  judge  will  be  fully  under- 
stood when  it  is  borne  in  mind  the  sheriffs  at  that  time  held  court  and  exercised  judicial 
{lower.  Sheriflis  had  power  to  inquire  of  all  capital  offenses  and  issue  process  and  enforce 
the  same.  But  this  power  was  afterward  restrained.  By  Magna  Cbarta,  chapter  17,  it 
was  enacted  ^  that  no  sheriff  shall  hold  pleas  of  the  crown . '    8  Bacon's  Abr.  688. 

**  Eleanor  was  appointed  Lord  Keeper  of  England.  It  would  seem  from  the  histoiy  of 
this  noble  woman  that  she  actually  performed  the  duties  of  lord  chancellor  in  person.  It 
Is  said  of  her  that  in  the  summer  of  1S35  King  Henry  appointed  her  lady  keeper  of  the 
great  seal.  She  accordingly  held  the  office  nearly  a  whole  year,  performing  all  the  duties, 
■s  well  judicial  as  ministerial ;  she  sat  as  a  judge  in  the  Avla  Regia.  These  sittings  were 
bowever  latermpted  by  the  aecouehement  of  the  judge  when  she  was  delivered  of  a  daugh« 
ter.  After  retiring  from  the  bench  and  the  appointment  of  her  successor  she  was  delivered 
of  a  boy,  who  afterward  became  EUward  I.  of  England.  1  Campbell,  L.  L.  Ch.  184-9. 
Without  rsferring  In  any  manner  to  Eve,  the  first  arbitrator  apiMiinted  in  this  world  to  de* 
cide  the  controversy  about  eating  the  forbidden  fruit*  or  to  the  manner  Deborah  judged 
Israel,  we  are  clearly  of  the  opinion  that  miderthe  act  of  1886a  woman,  married  or  single, 
may  be  appointed  arbitrator  and  may  act  as  such  and  make  a  valid  award..** 

An  unmarried  woman  may  he  an  arbitrator.  Ducheaa  of  Suffdfh'e  case,  Yearfiook ,  8  Edw. 
<  1 ;  1  Br.  97.    By  the  ^dMl  lawdie  could  not,  it  being  contrary  to  the  proper  character  of 


^ 
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tiae  sex,  aooonUng  to  the  ideas  of  Jnntinlan,  to  Intermeddle  wttktlie  eflloe  ot  a  judjso. 
Obde,l,  2,tlt.M»i6. 

A  wtarried  women  mey  not  be  ao  arbitrator,  for  tbe  reason  UuU  she  is  supposed  to  be 
oadCT  the  eontpol  of  another.    Com.  Dig.  Arb.  C 

*  At  the  eoronntion  of  King  Henry  lY,  Thomas  Dymocke  officiated  as  champion  in  right 
of  his  moaiar,  Margaret.  The  office  of  a  justloe  of  the  forest  was  anciently  executed  by  a 
ranan.  Xargaret,  countess  of  Richmond,  mother  to  King  Henry  VII,  was  a  Justice  of 
ihe  peaoe.  Lady  Bartlett  was  commissioned  a  justice  of  the  peaoe  by  Queen  Mary  in 
And  one  Rowse,  in  Suifolk,  did  usually  sit  upon  the  bench  at  Assizes  and 
among  the  justices,  gladio  ciiictft..  (Harl.  Mis.  No.  880, 166.)  ^  •  •  That  they 
fieqaemt^  filled  Judicial  situations  superior  to  those  already  enumerated  is  also  certain. 
Oomplaiiit  was  made  in  the  18th  of  Richard  II ,  that  men  were  compelled  to  answer  before 
'  dNvra  lords  and  ladles'  for  their  freeholds  and  other  matters  cognizable  at  common  law; 
sad  hi  consequence  a  remedy  for  this  abuse  was  given  by  petition  in  Chancery.  (Stat.  15 
Rieii.  n,  c.  12.  )*^  10  Betrospectiye  Review,  pp.  04-05, 88 .  *  *  The  clerkship  of  the  crown,  in 
Oe  King's  Bench,  has  been  granted  to  the  fair  sex."    Id.  lia 

A  woman  was  chosen  sexton  by  election,  and  succeeded  by  votes  of  f  emsles  that  were 
eoontod  and  allowed  for  her.  Olive  v.  Jnoram^  2  Str.  1114.  The  court  had  no  difficulty  about 
her  bein^  capable  of  the  office,  there  having  been  many  cases  where  offices  of  greater  coea^ 
queoce  bad  been  held  by  women ,  and  there  being  many  women  sextons  in  London.  ^;>el- 
man's  Glossary,  40T.  The  reason  for  holding  that  a  woman  could  hold  the  office  of  sexton 
is  quaint,  namely.  It  being  an  office  that  doee  not  concern  the  public,  nw  the  care  and  in- 
speedon  of  the  morals  of  the  parishioners.  Lee's  words  (Campb.  Chief  Justices,  voL  8, 1067) 
are  :  **  Whose  duties  do  not  concern  the  morals  of  the  living,  but  the  intMment  of  the 
dead.*"  Another  reason  was  that  there  was  no  usage  excluding  a  woman  from  the  office. 
The  candidates  were  a  man  and  a  woman,  and  strange  to  say  the  male  and  tbe  f  emcls 
voters  divided  their  votes.  Olive*  was  tbe  male  candidate,  and  had  votes  from  males,  174, 
fnoos  females,  S,  or  106  In  all.  Tbe  woman  candidate  had  votes  from  males,  IGO,  from 
40,  or  200  In  alL  Chief  Justice  Les,  In  giving  Judgment,  ssid  a  woman  had  been 
marshal,  great  chamberlain,  great  constable,  chan^jlon  of  England,  commissioner 
of  aeaeas,  keeper  of  a  prison,  returning  officer  of  members  of  Parliament,  etc. 

In  IHe  King  v.  SCuMe,  2  T.  R.  896,  the  question  was  whether  a  woman  might  hold  the 
oflloe  of  overseer  of  the  poor.  Counsel  argued  against  the  dgfat  as  follows :  *'  There  are 
socaefArts  of  the  duty  of  that  office  which  are  inconsistent  with  the  decency  of  the  sex.  It  is 
tbe  province  of  the  overseers  to  make  all  inquiries  relative  to  bastaids,  and  to  carry  the  per- 
rdiaTged  before  a  magistrate  for  the  purpose  of  obtaining  an  order  of  bastardy :  which  at 
age  may  be  prejudicial  to  the  morals  and  Inconsistent  with  the  decency  of  f  emalus. 
yieiUier  have  they  strength  of  body  or  knowledge  equal  to  the  station."  '*  As  to  the  queen 
of  Bttgiand  it  is  sufficient  to  say  that  of  all  stations  there  is  not  one  perhaps  which  requires 
leas  personal  exertion  than  this.  ^  "  With  respect  to  the  Instance  of  the  commissioner  of 
sewen,  it  is  merely  the  opinion  of  Callis,  for  which  he  gives  the  absurd  reason,  that  Seml- 
ramis  governed  Syria. "  As  to  the  office  of  sexton  he  said:  "  If  there  were  anything  to  be 
done  by  tbe  sexton,  not  proper  for  a  woman,  it  would  be  otherwise."  But  the  court 
held  that  the  woman  might  be  sexton,  seeming  however  to  put  it  on  the  scarcity  of 
men,  observing :  **Where  there  are  a  sufficient  number  of  men  qualified  to  serve  the  office, 
tbegr  are  certainly  more  proper ;  but  that  is  not  the  case  here;  and  therefore  if  there  be  no 
absolute  incapacity,  it  is  proper  in  this  instance  finom  the  necessity  of  the  case. " 

A  woman  was  held  capable  of  being  governor  of  Chelmsford  workhouse  (Anon,^  2  Ld. 
Baym  1014),  the  reason  seeming  to  be  that  she  might  act  by  deputy.  She  ndght  be  keeper 
of  the  gate-house.  Lady  Broui/hton''8  case,  8  Keb.  82.  The  gate-honse  was  a  prison ;  she 
was  fsommttted  oo  oomirialnt  of  the  prfaooers,  the  loCematiott  being  for  **■  extortions  and 
crinaea.^  She  was  fined  100  nuurks  and  removed  from  office,  but  the  office  was  saved  to 
In  theiMtoo/  BueMnfliam**  case,  Dyer,  286,  itwashetdthot  two  single 
i  could  exercise  the  ofllQe  of  constable.  Lady  PacUngton  was  returning  officer  for 
boKN%li&  Brady's  Hist,  of  Boroughs.  As  to  women  voting,  see  4  Inst.  5,  cited  to  show 
that  they  coold  not  vote  for  members  of  Parliament  or  coroners. 

In  BsMnsMi**  ohb,  M  Alb.  Lasr  Jour.  448,  Chief  Justice  Orat  giving  the  opinion,  the 
Soprame  Oourt  held  that  a  woman  cannot  be  an  attorney  at   law  in 
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Mausachuaetts.    The  chief  justice  obeenred :  "  The  office  of  aheriif  wae  I>aitl7  judicial  and  ' 

partly  ministerial;  the  Judicial  functions  could  not  be  delegated ;  but  the  ministerial  duties.  i 

including  that  of  attendance  upon  the  judges,  might  be  performed  by  deputy.  When  atwh. 
an  hereditary  <^Boe  descended  to  a  woman  she  rolc^t  exercise  the  office  by  deputy  (at  least 
with  the  approval  of  the  crown),  but  not  in  person;  nor  could  it  be  originally  granted  to 
any  woman,  because  of  her  incapacity  of  executing  public  offices.  Women  were  permit- 
ted to  hold  the  office  of  keeper  of  a  castle  or  jail,  governor  of  a  woric-house,  forester,  ood« 
stable,  for  the  reason  that  each  of  those  offices  might  be  executed  by  a  deputy.  Thej 
were  decided  to  be  capable  of  voting  for  and  of  l>eing  elected  to  the  office  of  sexton  of  a 
parish,  upon  the  ground  that  this  was  not  an  office  that  concerned  the  public.  And  we  are 
not  aware  of  any  public  office,  the  duties  of  which  must  be  discharged  by  the  incumbent  in 
person,  that  a  woman  was  adjudged  to  be  competent  to  hold,  without  express  authority  of 
statute,  except  that  of  overseer  of  the  poor,  a  local  olBoe  of  an  administrative  character, 
in  no  way  connected  with  Judicial  proceedings." 

In  CharWm  v.  Lings^  L.  R.,  4  C.  P.  874,  it  was  held  that  women  cannot  vote  for  members 
of  Parliament,  and  that  **  man  "  in  the  statute  does  not  include  women.  **  The  word  man,** 
counsel  observed,  '  'although  sometimes  used  generically,  as  opposed  to  angels  and  beasts, 
is  also  used  specifically  as  opposed  to  infants  and  women."  In  this  case  Wiu.bs,  J.,  says 
also  that  a  peeress  in  her  own  right  can  neither  sit  nor  vote  by  proxy  in  the  House  of 
Lords.  lie  also  alludes  to  the  well-known  law  that  women  cannot  sit  on  juries,  except  in 
certain  cases  of  alleged  pregnancy 

^  The  statute,  11  Edw.  Ill,  ch.  4,  enacts  that  neither  man  nor  woman  who  cannot  afford 
to  spend  £100  a  year  shall  wear  furs.  Barriogton,  in  an  ingenious  note  on  this  statute, 
cites  it  as  the  first  instance  in  our  law  *  of  an  apprehension  that  a  tooman  is  not  iniduded 
under  the  word  man.  *  **    10  Betrospective  Review,  90. 

In  115  liass.  flOS,  it  was  held  by  the  judges,  in  answer  to  a  question  of  the  House  of  Rep- 
resentatives, that  a  woman  may  be  a  member  of  a  school  conmiittee,  there  being  nothing 
prohibitoiy  in  the  Constitution.  They  said :  *'  The  common  law  of  England,  which  was  our 
law  upon  the  subject,  permitted  a  woman  to  fill  any  local  ofllce  of  an  administrative  char- 
acter, the  duties  attached  to  which  were  such  that  a  woman  was  competent  to  perform 
them.  The  duties  of  a  school  committee  relate  exclusively  to  the  education  of  children  and 
youth  in  the  city  or  town  for  which  it  is  elected;  they  consist  of  the  general  charge  and 
superintendence  of  the  school,  including  the  employment  of  teachers,  the  selection  of 
school  books,  the  regulation  of  the  attendance  of  scholars,  and  the  preparation  of  school 
registers  and  returns;  and  they  are  in  no  respect  of  such  a  nature  that  they  cannot  be  well 
and  sufficiently  performed  by  women.**  The  attorney-general  of  New  York  has  reoentlj 
given  an  opinion  that  a  woman  may  be  a  school  oommiassoner.  8o  in  Hvff  v.  COolc,  44 
Iowa,  638,  of  county  school  superintendents. 

In  Minor  v.  Happcnetty  SI  Wall.  U.  S.  168,  it  was  held  that  a  woman  is  a  dtiaen,  bat  as 
a  citisen  his  no  right  of  suffrage. 


Moeck  v.  People. 
aooni.  242J 

Criminal  evidence  —  djfing  deeiaraUans  earndpaiinff  aeeueed. 

Dying  dedaiations,  not  part  of  the  ret  geetm^  are  not  competent  in  excolpatioa 

of  the  aocaaed.    (See  note,  p.  89.) 

/CONVICTION  of  manslaughter.    The  opinion  states  the  point 
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Forrester  &  Feisenihal  and  W.  W.  O^Brien,  for  plaintiff  in  error. 

Luiier  Lafiin  MilUy  State's  attorney^  and  Henry  Wendell  Thorn' 
»n,  assistant  Stoifa'a^ttomey,  for  people. 

Walker^  J.     [Omitting  minor  matters.]     It  is  next  urged  that 

(he  court  erred  in  excluding  the  declarations  of  deceased,  made 

Bhortly  before  his  death,  in  substance  that  he  struck  accused,  and 

be  was  not  to  blame.     They  were  made  so  long  after  the  occurrence 

as  to  preclude  all  claim  that  they  were  a  part  of  the  ree  geatcB,     They 

were  therefore  mere  hearsay  evidence,  and  were  not  admissible. 

Under  the  decision  in  the  case  of  Adains  v.  People^  47  111.  376,  they 

were  not  admissible  as  evidence.     It  was  there  said,  the  dying 

declarations  of  deceased,  that  ''he  did  not  wish  accused  hurt  for 

what  he  had  done,  and  that  accused  had  done  nearly  right,  etc., 

affords  no  evidence  of  any  thing  more  than  a  truly  Christian  spirit 

on  the  part  of  one  who  had  been  unjustly  done  to  death,  and  who 

in  his  dying  agonies,  was  willing  to  forgive  the  malefactor.'' 

[Minor  matters  omitted.] 

Judgment  affirmed. 

Hon  BT  THB  Rbpuiti'Ml  ~~  In  the  AdaimM  case,  mipra,  the  deolaratlons  quoted  were  not 
if  fbetfl,  bat  of  opinion  and  desire.  In  that  caae  the  dying  man  In  the  same  connectlott 
■id  that  he  had  knocked  down  the  aooused  three  times  before  he  retaliated,  bat  the  court 
rated  this  out  because  the  same  fact  abundantly  appeared  from  other  erldenoe.  Bishof 
hgrs  down  the  contrary  doctrine  (1  Cr.  Law.  $  1207):  *'*  Being  admissible  Sjcalnst  defend* 
•alB,  they  are  consequently  so  also  in  their  faTor.**  Citing  Rex  y.  Seaife^  2  Lew.  160 
Piwpie  ▼.  JTnopp,  86  Midi.  IIS ;  Moore  ▼.  Slalt^  18  Ala.  704.  In  Pe&pU  v.  Knm^s  MprOi 
the  court  said  :    **  The  rule  would  be  veiy  unjust  without  this  application." 
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(100  HI.  854.) 

NegotUMe  instrumerU —  execution  hy  agent, 

A  piomiBaory  note  running  "  we,  the  trustees  of  the  First  Free  Will  Baptist 
Society  of  Chicago  ** -^  that  being  the  correct  corporate  name  —  was  signed 
by  several  with  the  addition,  *'  Trustees  of  the  First  Free  Will  Baptist 
Sodetj  of  Chicago,  Illinois.  Held,  the  note  of  the  corporation  and  not  of 
the  individual  makers.* 

*  See  SUnimon  v.  Ckuiand,  post. 
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ACTION  against  defendants  individnally.    The  opinion  states  the 
case.     The  defendants  had  judgment  below. 

W.  T.  Burgess,  for  appellant.  ^       / 

JEfolden  £  Farson,  for  appellee. 

Sheldok,  J.     The  note  sued  on  is  as  follows  : 

"$8,300.  Chicago,  20th  January^  1870. 

*'  Eighteen  months  after  date,  we,  the  trustees  of  the  First  Free 
Will  Baptist  Society  of  Chicago,  promise  to  pay  James. Longley^ 
or  order,  18,300,  with  interest  thereon,  semi-annually  at  the  rate  of 
ten  per  cent  per  annum,  payable  at  the  Commercial  National  Bank 
of  Chicago,  Illinois. 

'Aaron  P.  Downs, 


Trustees  of  the  First  Free 
Will   Baptist  Society  of-< 
Chicago,  Illinois. 


Paul  W.  Gillet, 
John  6.  Elkins, 
Benjahin  Chase, 
HiBAK  Watts, 
Pleasant  Amick, 
Wilson  F.  Behel. 
Heney  G.  Richwald, 
John  A.  Bartlett." 


The  question  made  upon  this  record  is,  whether  this  note,  as  it 
purports  upon  its  face,  is  the  individual  note  of  the  persons  signing 
it,  or  that  of  the  corporation  named  therein. 

Powers  Y.  Bnggs,  79  111.  493  ;  s.  c,  23  Am.  Rep.  175,  is  cited  by 
appellant's  counsel  as  sanctioning  the  construction  that  the  signers 
are  individually  liable.     The  form  of  the  note  there  was  this : 

'^1600.  Chicago,  Mat/  17th,  1870. 

'*  One  year  after  date,  we,  the  trustees  of  the  Seventh  Presbyterian 
Church,  promise  to  pay  to  the  order  of  H.  G.  Powers,  $600,  value 
received,  with  interest  at  eix  per  cent  per  annum. 

A.  H.  Briggs, 
Louis  B.  Kellbt, 
John  Corbett, 
F.  D.  Marshall, 

Trustees.** 

There  is  a  material  distinction  between  the  instruments  in  the 
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two  cases,  and  one  well  admitting  a  difference  of  construction.  In 
the  Bowers  case,  the  name  used  in  the  hody  of  the  note  was  not 
that  of  the  religious  society  there,  their  corporate  name  being 
"Trustees  of  the  Society  of  the  Seventh  Presbyterian  Church  of 
Chicago,''  and  the  signature  to  the  note  was  not  the  corporate  name 
of  the  society,  whereas,  here  the  proper  corporate  name  of  the 
corporation  on  behalf  of  which  defendant  claims  to  have  acted 
appears  in  the  body  of  the  note  and  the  signature  to  it.  Its  name 
was  "The  Trustees  of  the  First  Free  Will  Baptist  Society  of 
Chicago."    Ada  Slreei  M.  E.  Cliurch  v,  Garnseij,  66  111.  133.  " 

In  no  case  which  has  been  cited,  nor  in  any  other  case  of  any 
such  instrument  which  has  ever  previously  been  before  this  court, 
where  there  has  been  held  to  be  individual  liability,  did  the  proper 
corporate  name  of  the  corporate  body,  as  here,  appear  in  the  body 
of  the  note,  and  also  appear  signed  to  the  note.  In  Village  of  Oahokia 
T.  Rauienberg,  88  111.  219,  the  form  was  in  the  body  of  the  note, 
''I  promise  to  pay  to,"  etc.,  signed  by  two  individual  names,  with 
"Sdiool  Trustees"  added.  In  Hypes  v.  Griffin,  89  id.  134 ;  s.  c, 
31  Am.  Hep.  71,  the  note  was  signed  and  sealed  with  the  hands  and 
aeals  of  certain  persons,  without  any  official  or  other  designation 
whatever  to  their  names. 

The  statute  relating  to  the  incorporation  of  religious  societies,  in 
force  at  the  time  this  note  was  made,  provided  that  ''  such  society 
or  congregation  may  assume  a  name,  and  elect  or  appoint  any  num- 
ber of  trustees,  not  exceeding  ten,  who  shall  be  styled  trustees  of 
nch  society  or  congregation  by  the  name  assumed,  and  the  title  to 
ike  land  purchased  and  improvements  made  shall  be  vested  in  the 
trustees,  by  the  name  and  style  assumed  as  aforesaid. "  The  trustees 
and  their  successors  are  given  perpetual  succession,  and  arc  to  sue 
and  be  sued,  etc.,  'Mn  and  by  the  name  and  style  assumed  as 
aforesaid." 

As  to  the  proper  mode  of  the  execution  of  instruments  in  writing 
by  such  a  corporation,  this  court  has  declared  it  to  be  by  the  use  of 
the  individual  names  of  the  trustees,  with  their  coi^orato  name 
appended,  saying,  in  the  case  of  Lombard  y.  OJiicago  Sinai  Congrega- 
Hon,  64  111.  487,  with  reference  to  the  execution  of  deed  of  land 
belonging  to  such  a  corporation,  that  **the  sufficiency  of  the  deed 
required  that  the  individual  names  of  the  trustees  should  be  in- 
eeried  as  grantors,  with  the  addition  of  the  words,  '  Trustees  of  the 
Chicago  Sinai  Congregation.'  *  *  *  rpj^^  concluding  clause 
Vol.  XXXIX  — 6 
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should  be,  that  the  said  parties  of  the  first  part,  as  suoh  trastees  as 
^foresaid,  have  hereunto  set  their  hands  and  seals,  or  their  official 
style  should  be  added  to  their  signature."  And  see  Ada  Street  M. 
JBl  Cliurchy.  Oarnaey^  suproy  that  such  a  corporation  must  sue  and 
'be  sued  through  its  trustees. 

So  far  as  would  respect  the  execution  of  a  note  on  the  part  of  the 
corporation,  it  is  not  perceived  why  the  one  in  suit  is  not  executed 
in  conformity  with  the  mode  above  directed ;  but  as  showing  a 
laOure  so  to  do,  stress  is  laid  by  appellant's  counsel  upon  the  follow- 
ing additional  language  which  was  there  used,  viz. :  *'  The  granting 
dause  should  witness  that  the  said  parties  of  the  first  part,  as 
trustees  of,  for,  and  by  the  direction  of  the  congregation  aforesaid, 
for  the  consideration,  etc.,  have  bargained.  In  this  respect  the 
deed  was  not  sufficiently  certain."  As  to  conveyances  of  real 
•estate,  the  power  to  make  them  is,  in  terms,  given  only  under  the 
•direction  of  the  society  or  congregation,  and  thus  the  propriety  that 
4b  conveyance  of  real  estate  should  show  on  its  face  such  direction. 
The  remarks  above  in  that  case  were  with  reference  to  a  deed  under 
the  direction  of  a  Court  of  Chancery,  and  as  the  kind,  in  form,  of 
.such  a  deed  which  a  purchaser  was  entitled  to  require,  it  being  said 
that  it  should  be  correct  in  form,  and  so  executed  as  to  show  it  upon 
its  face  to  bo  free  from  all  probable  doubt  or  suspicion.  The  sig- 
nificance of  the  decision,  as  applied  to  the  case  in  hand,  is,  that  the 
mode  of  execution  should  be  by  the  signature  of  the  individual 
names  of  the  trustees,  with  the  addition  thereto  of  their  official 
style.  All  the  observations  with  regard  to  a  deed  would  not,  of 
Noourse,  apply  to  a  note.  There  is  no  granting  or  concluding  clause 
in  the  latter ;  the  name  of  the  promisor  need  not  appear  therein  at 
jdl ;  the  signature  thereof  to  the  note  is  enough.  The  signature 
here  is  that  of  the  corporate  name  of  the  corporation,  and  of  that 
alone.  The  individual  names  of  the  trustees  are  no  individual  sig- 
natures or  individual  acts,  but  a  component  part  of  the  signature 
of  the  corporate  name,  in  the  form  that  it  is  required  to  be  made, 
under  our  own  decision  above  in  that  regard. 

It  is  said  that  the  use  of  the  word  "we*'  in  the  note,  in  its  con- 
nection, to  wit:  "we,  the  trustees,"  etc.,  leaves  it  doubtful  on  the 
face  of  the  instrument  who  is  bound.  But  how  can  this  be  ?  * '  We. " 
18  immediately  followed  by  "the  trustees  of  the  First  Free  Will 
Bi^tist  Society  of  Chicago,"  and  that  is  the  corporate  name  of  a 
sorporation.    How  can  this  pronoun  denote  any  one  else  than  the 
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corporation  whose  corporate  name  immediately  follows  it?  No  one 
else  is  named  in  the  body  of  the  note  nor  in  the  signature  to  it^  as  the 
only  name  subscribed  is  the  corporate  name  of  the  corporation,  the 
indiTidoal  names  of  the  trustees  being  used  only  in  connection  with 
their  official  style,  and  their  use  in  such  connection  being  in  the  re- 
quired mode  of  making  a  corporation  signature,  as  laid  down  in 
Lombard  v.  Cliicago  Sinai  Congregation. 

It  is  then  "  we/'  the  trustees  of  the  First  Free  Will  Baptist  Society 
of  Chicago,  we,  the  corporation,  by  this  our  corporate  name,  who 
make  the  promise,  and  not  '^  we,"  Aaron  P.  Downs  and  the  eight 
other  trustees  whose  names  appear  to  the  note.  It  might  haye  been 
better  to  have  omitted  this  word  ^^we,"  and  had  it  been  omitted, 
the  mode  of  the  execution  of  the  note,  as  a  note  of  the  corporate 
body,  would  appear  to  be  unexceptionable  in  form.  But  it  is  usual 
in  making  promissory  notes  to  use  the  personal  pronoun  of  the  first 
person  singular  or  plural;  and  if  it  were  to  be  used  in  this  case, 
manifestly  the  plural  would  be  more  proper  than  the  singular  form, 
"we,  the  trustees,"  etc.,  than  "  I,  the  trustees,"  etc.  The  word 
"  we  "  may  not  improperly  be  used  to  denote  a  corporation  aggregate* 

Another  criticism  which  is  made  is  that  to  make  this  a  corporate 
act  the  word  "  as  "  should  have  been  employed  after  the  word  "we," 
80  as  to  read  we  as  the  trustees,  etc.,  promise,  etc.,  that  that  would 
have  changed  the  word  trustees  from  being  a  description  of  the 
person  to  a  qualification  of  the  act,  making  it  the  act  of  some  one 
else.  Where  there  is  no  other  name  or  description  appearing,  either 
in  the  body  of  the  note  or  in  the  signature  to  it,  than  that  of  the 
proper  corporate  name  of  the  society,  as  appears  here,  the  use  of  the 
word  "  as,"  in  the  connection  named,  should  not  be  regarded  as  im- 
portant to  give  to  the  transaction  the  character  of  a  corporate  act. 

There  is  no  occasion  to  advert  to  the  various  decisions  involving 
the  execation  of  written  instrumenta  by  agents  for  principals,  and 
where  the  agent  or  principal  has  been  held  bound  according  to  the 
particular  form  in  which  the  instrument  may  have  been  drawn  and 
signed.  They  are  not  parallel  cases  with  the  one  at  bar.  For  its 
decision  one  need  look  no  further  than  to  our  statute  prescribing 
the  corporate  name  of  these  incorporate  religious  societies,  and 
what  this  court  has  laid  down  heretofore,  that  the  use  of  the  mdi- 
Tidual  names  of  the  trustees  with  the  statutory  corporate  name  ap- 
pended, is  the  proper  mode  of  the  using  of  the  corporate  name  in 
the  execution  of  a  written  instnunent,  soaa  to  bind  the  corporation. 
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It  would  seem  therefrom  that  this  note  was  executed  officially, 
not  individually^  that  the  signature  thereto  is  that  of  the  corporate 
name  of  the  corporation,  and  none  other,  that  the  individual  names 
of  the  trustees  there,  in  the  connection  they  appear,  were  not  signed 
as  individual  acts,  but  in  the  performance  of  a  corporate  act,  in 
order  to  the  execution  of  the  note  in  proper  form  as  a  note  of  the 
corporation,  and  that  hence  the  note  is  that  of  the  corporation,  made 
by  it  under  its  corporate  name,  and  not  the  note  of  the  individual 
trustees. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


County  op  Jackson  y.  Rendlemak. 

aOO  lU.  879.) 

Munietpal  earpcroHon  — power  to  hind  iUelf  for  inUfnM, 

A  monicipal  corporation,  authorized  to  contract  for  servicea  and  purchaae  of 
property,  and  unrestricted  as  to  amount  or  mode  of  payment,  may  bind  it- 
self to  pay  by  interest-bearing  orders  on  its  treasurer.  . 

ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiff  had 
partial  judgment,  which  was  reversed  by  the  Appellate  Court. 

W,  A.  Schwartz^  for  appellant. 
Andrew  D.  Duffy  for  appellee. 

Sheldon,  J.  This  was  a  suit  upon  a  county  order  issued  by  the 
board  of  county  commissioners  of  Jackson  county  to  Isaac  Rapp, 
December  24,  1877.  The  order  was  drawn  for  the  sum  of  1500, 
"for  work  done  on  court-house,  as  per  contract,"  payable  "with 
interest  at  ten  per  cent  per  annum,  payable  annually."  The  Circuit 
Court  rendered  judgment  for  the  plaintiff  in  the  sum  of  $500,  re- 
fusing to  allow  interest  upon  the  order.  On  appeal  to  the  Appellate 
Court  for  the  fourth  district  the  judgment  was  reversed  and  the 
cause  remanded,  and  on  petition  of  the  defendant  the  court  granted 
an  appeal  to  this  court,  making  the  requisite  certificate. 

The  facts,  as  shown  by  the  record,  are,  that  about  the  1st  of  June, 
1877,  the  county  board,  having  determined  on  certain  repairs  on 
the  court-house  of  the  county,  including  the  building  of  two  fire* 
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proof  Taolts,  caused  notices  to  be  published  in  a  number  of  news- 
paper that  sealed  proposals  for  doing  the  work  would  be  received 
by  them  until  the  22d  of  that  month ;  that  the  plans  and  specifica- 
tions of  the  work  were  on  file  in  the  county  clerk's  office,  and  that 
the  work  would  be  paid  for  in  county  orders  of  the  county,  bearing 
Interest  at  the  rate  of  ten  per  cent  per  annum.  On  June  22d,  on 
opening  the  numerous  bids  sent  in  under  the  notices,  Isaac  Rapp 
was  found  to  be  the  lowest  bidder,  his  bid  being  $10,850.  The 
board  then  awarded  him  the  contract,  on  condition  of  his  filing  a 
bond,  etc.  On  July  2d  the  board  again  met,  and  approved  Rapp's 
bond,  and  unconditionally  awarded  him  the  contract  for  that  sum, 
to  be  paid  in  the  orders  of  the  county,. bearing  interest  at  the  rate 
of  ten  per  cent  per  annum,  and  entered  the  same  of  record.  The 
work  was  done,  and  the  orders  issued  accordingly,  of  which  the 
order  in  suit  was  one,  which  was  duly  assigned  to  the  plaintiff.  Rapp 
testified,  that  if  the  county  had  proposed  to  pay  for  the  work  in 
common  county  orders,  he  would  not  have  undertaken  the  work  at 
any  price,  and  that  no  one  would  have  done  the  work  for  less  than 
t6,000  or  #7,000  more  than  the  contract  price ;  that  common  county 
orders  were  then  worth  about  sixty  cents  to  the  dollar,  while  these 
interest-bearing  orders  could  be  "handled*'  at  ninety  cents. 

The  liability  of  the  county  to  pay  interest  on  the  order  is  the  only 
question  made  upon  the  record. 

By  section  26,  page  307,  Rev.  Stats.,  1874,  it  is  made  the  duty  of 
the  county  board  of  each  county,  "  to  erect  or  otherwise  provide, 
when  necessary  and  the  finances  of  the  county  will  justify  it,  and 
keep  in  repair,  a  suitable  court-house, *'  etc.,  and  "to  provide  and 
keep  in  repair,  when  the  finances  of  the  county  permit,  suitable 
fire-proof  safes  "  for  the  county  offices.  By  section  24,  page  306, 
counties  are  given  the  power  "  to  make  all  contracts  and  do  all 
other  acts  in  relation  to  the  property  and  concerns  of  the  county 
necessary  to  the  exercise  of  their  corporate  powers.** 

In  Oounty  of  Hardin  v.  McFarlan,  82  111.  141,  which  was  an  ac- 
tion Co  recc  "r  the  interest  at  ten  per  cunt  per  annum  on  certain 
bondc  whicr  lad  been  issued  by  the  county  of  Hardin,  this  court 
'  said :  **  We  fail  to  discover  in  any  statute  in  force  when  these  bonds 
were  issued  any  power  in  the  several  county  courts  to  issue  interest- 
bearing  orders,  and  we  are  satisfied  no  such  power  existed.  The 
County  Court  could  exercise  no  discretion  in  this  matter,  — it  was 
controlled  by  positive  law.** 
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But  this  language  is  to  be  taken  with  reference  to  the  particnlar 
case  in  which  it  was  used.  The  county  of  Hardin,  there,  had  taken 
up  an  amount  of  pre-existing  indebtedness,  common  non-interest* 
bearing  county  oMers,  and  issued  to  the  holders  in  lieu  thereof  the 
bonds  there  involved,  payable  with  ten  per  cent  interest  per  annum. 
There  was  at  the  time  a  law  in  force  entitled,  "An  act  to  enable 
counties  owing  debts  to  liquidate  the  same,"  —  the  mode  being  by 
the  levy  of  a  special  tax.  And  in  Hall  v.  Jackson  County,  96  IlL 
352,  it  was  held  that  it  was  not  within  the  powers  of  a  county 
board  to  allow  or  pay  interest  on  common  county  orders  issued  for 
current  county  expenses,  referring  to  the  County  of  Hardin  case  as 
so  deciding. 

The  present  is  unlike  the  cases  cited.  The  orders  here  were  not 
issued  for  some  prior  indebtedness  which  had  been  incurred  with 
no  reference  to  being  paid  by  interest-bearing  orders,  but  they,  with 
their  interest  clause,  were  the  contract  price  which  had  been  agreed 
to  be  paid  for  work  afterward  to  be  performed. 

The  county  board  certainly  had  authority  to  contract  for  the  re- 
pair of  the  court-house  and  building  the  fire-proof  vaults,  and  there 
being  no  restriction  of  law  as  to  the  amount  of  the  price  they  should 
pay  or  its  mode  of  payment,  we  do  not  see  why  it  was  not  open  to 
them  to  contract  to  pay  in  interest-bearing  orders,  as  well  as  in  non- 
interest-bearing  orders.  There  is  no  prohibition  against  counties 
issuing  interest-bearing  orders,  and  this  court  has  never  decided 
that  counties  had  no  power,  under  any  circumstances,  to  make  a 
valid  contract  for  the  payment  of  interest.  The  cases  cited  above 
are  the  extent  to  which  it  has  gone  in  that  direction.  The  interest 
clause  in  the  orders  here  was  a  part  of  the  contract  price  of  the  work. 
It  was  under  the  agreement  that  the  orders  should  bear  ten  per  cent 
interest  that  the  work  was  contracted  to  be  done,  and  was  performed. 
The  interest  provision  regulated  the  amount  of  the  price  bid,  and 
contracted  to  be  taken,  for  the  work.  With  such  provision  the 
county  has  got  the  work  done  at  a  less  price  than  it  would  have 
done  without  it.  The  work  has  been  done  as  it  was  contracted  to 
be  performed,  and  the  contract  price  should  be  paid  as  it  was  con- 
tracted to  be  paid.  We  see  no  legal  obstacles  in  the  way  of  itcT 
being  done. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirm»ji. 

Walker,  J.,  dissenting. 
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Kallbnbach  y.  Diokinsok. 
aooiii.  «7.) 

LimUoHon^-paifment  by  joint  deUar 

Hn  payment  by  one  Joint  debtor,  without  the  assent  ot  kiiowtedge  of 
otbsn,  before  the  statute  of  limitations  has  ran  against  the  demand, 
DOt  bind  the  others.* 

ACTION  on  a  promissory  note.     The  opinion  states  the  c 
The  defendant  had  judgment  below. 

E,  8.  McDonald  and  McCrea  i§  Ewingy  for  appellant. 

Ira  J.  Bloamfidd,  for  appellee. 

ScHOLFiBLDy  J.  This  case  comes  before  us  by  appeal  from  m 
judgment  of  the  Appellate  Court  for  the  Third  District,  affirmii^ 
I  judgment  of  the  Circuit  Court  of  McLean  county.  The  action 
was  assumpsit  upon  a  promissory  note,  of,  which  the  following  is  m 
copy: 

'$424.20. 

•  "Two  years  after  date,  for  value  received,  we  promise  to  pay 
Morris  Kallenbach  or  order  four  hundred  and  twenty-four  20-100 
dollars,  and  ten  per  cent  interest. 

GOTTPRIED   WeNZEL, 

June  3,  1861.  Eliada  Dickiksox." 

Dickinson  alone  was  served  with  process,  and  there  was  no  ap- 
pearance for  the  other  defendant.  Dickinson  interposed  the  de- 
fense by  proper  plea  that  the  cause  of  action  did  not  accrue  within 
sixteen  years.  The  plaintiff  replied  that  payments  were  made  within 
sixteen  years,  and  upon  the  issue  thus  formed  the  Circuit  Cooit 
npon  trial  gave  judgment  for  the  defendant  Dickinson. 

Dickinson  was  in  fact  but  a  surety  on  the  note,  Wenzel  being  its 
maker  and  the  principal  debtor.  Wenzel  made  several  payments 
npon  the  note  within  the  sixteen  years,  but  these  were  neither  ex- 
pressly authorized  by  Dickinson  before  being  made,  nor  ratified  nor 
assented  to  by  him  afterward.     The  question  is,  do  the  paymente 

*8m  Burgoon  r.  Bftrtor,  poU- 
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thus  made  afford  sufficient  evidence  of  a  subsequent  promise  by 
Dickinson,  to  remove  the  bar  of  the  statute  of  limitations  as  to 
him? 

The  limitation  act  of  1845,  upon  which  Dickinson  relies,  con- 
tains a  clause  providing  that  if  any  payment  shall  have  been  made, 
the  period  of  limitation  shall  only  run  from  that  time  forward.  See 
Eevised  Statutes  of  1845,  p.  348,  §  4.  It  does  not  say  by  whom 
such  payment  shall  be  made,  nor  as  against  whom  only  the  period  of 
limitation  shall  run,  but  leaves  those  questions  to  be  determined  by 
the  principles  of  the  common  law.  We  do  not  regard  the  statute  as 
asserting  any  new  legal  principles,  but  simply  as  enacting  a  principle 
of  the  common  law  that  had  been  for  many  years  applied  by  the 
courts  in  construing  statutes  of  limitation.  See  Angell  on  Limita- 
tions, §  240,  and  notes. 

In  order  that  Dickinson  shall  be  concluded  by  the  payments  of 
Wenzel,  it  must  be  determined  that  Wenzel  was  Dickinson's  agent, 
not  only  for  the  purpose  of  liquidating  the  note  by  payment,  but 
also  for  the  purpose  of  doing  what  in  legal  estimation  is  necessary 
to  make  a  new  promise  that  will  remove  the  bar  of  the  statute. 

The  contention  on  behalf  of  the  appellant  is  that  the  statute  re- 
cognizes what  his  counsel  assume  was  the  common  law  at  the  date 
of  its  enactment,  namely:  that  any  payment  ^n  a  note  after  its 
maturity,  by  one  of  several  joint  makers,  enables  the  liolder  to  bring 
suit  against  all  the  makers  within  the  original  period  of  limitation 
after  such  payment  is  made,  and  hereon  hinges  the  controversy. 

That  the  statute  recognizes  what  was  in  fact  the  common  law  on 
this  question  at  the  date  of  its  enactment  is  not,  we  think,  fairly 
subject  to  controversy,  but  in  our  opinion,  on  reason,  on  the  au- 
thority of  the  principles  announced  in  decisions  heretofore  made  by 
this  court,  and  on  the  weight  of  modern  decisions  in  other  courts, 
and  the  authority  of  text  wnters,  the  common  law  rule  was  not  as 
thus  contended.  The  English  courts  generally  we  admit,  since 
the  decision  in  Whifcomb  v.  Wliitingy  Douglas,  662,  have  held  to 
that  effect,  and  a  number  of  the  courts  of  our  sister  States  have, 
following  the  ruling  in  that  case,  likewise  so  held.  But  the  ques- 
tion has  never  been  directly  passed  upon  by  this  court,  and  since 
Whitcomh  v.  Whiting  arose  under  the  act  of  twenty-first  James  I, 
and  was  not  decided  until  1781,  however  persuasive  an  ai*gument  it 
may  be  as  to  what  the  common  law  was  upon  that  question,  it  can- 
not be  conclusive  upon  us  as  an  authority.     We  are  free  to  inquire 
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whether  tJie  reaaoning  by  which  it  is  supported  is  satisf aotoiy^  and  to 
adopt  or  reject  the  rule  it  announces. 

The  entire  opinion  in  Whitoamb  y.  Whiiing,  as  delivered  by  Lord 
Mansfield^  so  far  as  it  relates  to  this  question,  is  as  follows: 
*^  Payment  by  one  is  payment  for  all,  the  one  acting  virtually  as 
agent  for  the  rest:  and  in  the  same  manner  an  admission  by  one  is 
an  admission  by  all,  and  the  law  raises  the  promise  to  pay  when  the 
debt  is  admitted  to  be  due/' 

The  doctrine  that  the  law  raises  a  promise  to  pay  from  the  mere 
act  of  admitting  a  debt  to  be  due  alone  was  in  harmony  with  the 
prior  decisions  of  the  English  courts.  Freeman  v.  FetUofiy  Gowp. 
648;  Bryan  T.  Horseman,  4  East,  599;  Lawrence  y.  War  rally  Peake, 
53;  BeecAer  v.  Harney,  4  East,  699,  N.  C. ;  Clark  v.  JSrashall,  3 
Esp.  155. 

It  is  said  by  the  learned  editors  of  Smith's  Leading  Oases,  vol.  1, 
part  2,  notes  to  WhUcamb  v.  Wfiiiing,  in  speaking  of  that  case: 
**  But  in  truth  this  decision  was  based  on  a  conception,  which  thouj^ 
inconsistent  with  the  letter  and  spirit  of  the  statute,  prevailed  for 
more  than  a  century  in  the  courts  of  justice,  that  if  the  presump- 
tion of  payment  arising  from  the  lapse  of  time  was  rebutted  by  the 
acknowledgment  or  conf essi<Hi  of  the  defendant,  the  end  which  the 
legislature  had  in  view  was  sufficiently  attained,  and  the  plaintiff 
might  recover  without  proving  a  cause  of  action  within  six  years.  It 
followed  as  a  necessary  consequence  that  if  tlie  debt  was  confessed  to 
exist  by  any  one  competent  to  make  such  an  admission,  the  acknowl- 
edgment would  be  equally  good  whether  his  authority  did  or  did 
not  extend  to  making  a  new  contract,  and  as  the  admissions  of  one 
co-contractor  are  evidence  against  anotlier,  a  payment  or  acknowl- 
edgment by  either  was,  when  viewed  in  this  aspect,  a  good  answer  to 
the  plea  of  the  statute  by  both.  Davidson  v.  Ttirtier,  12  Ind.  223; 
posiy  YoL  2,  Bowerman  v.  Badenius.  The  authority  of  the  princi- 
pal case  continued  to  prevail  after  the  principle  on  which  it  pro- 
ceeded had  been  laid  aside,  and  it  was  until  recently  the  established 
rule  in  England  that  a  joint  debt  may  be  revived  by  one  of  the  con- 
tractors without  the  consent  of  the  rest,  and  notwithstanding  an 
express  disclaimer  on  their  part." 

This  court  has  uniformly  adopted  a  difFerent  construction  of  the 

statute,  and  held  that  the  mere  confession  or  admission  of  a  debt  to 

be  due,  is  not  alone  sufficient  to  remove  the  bar  of  the  statute. 

Thus,  in  Ayers  v.  Bichards,  12  111.  148,  it  was  said:  ^^  In  order  to 
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take  a  case  out  of  the  statute  of  limitations^  there  must  be  a 
promise  to  pay  the  debt.  Such  promise  may  be  implied,  it  is  true^ 
from  an  unqualified  admission  that  the  debt  is  due  and  unpaid^ 
nothing  being  said  or  done  at  the  time  rebutting  the  presumption 
of  a  promise  to  pay.  It  is  not  sufficient  that  the  debtor  admitted 
the  account  to  be  correct,  or  that  he  had  received  the  goods  or  the 
money,  or  had  executed  the  note  sued  on,  but  he  must  have  gone 
further  and  admitted  that  the  debt  was  still  due  and  had  never  beeji 
paid.  The  bare  admission  of  the  correctness  of  the  account  or 
genuineness  of  the  note  sued  on  is  no  more  a  satisfactory  answer  to 
the  statute  than  would  be  the  testimony  of  a  witness  proving  the  same 
facts.  The  statute  presupposes  the  debt  to  have  been  due,  and  that 
there  is  no  evidence  that  it  has  ever  been  paid.  It  would  be  absurd 
to  say  that  a  promise  shall  be  implied  by  the  bare  admission  of  the 
party  of  what  the  law  itself  supposes  to  be  true.'* 

Again,  in  Norton  v.  Colby,  52  111.  202,  it  was  said:  '^  On  this 
whole  subject  (i.  e.  the  construction  of  the  statute  of  limitations) 
a  just  reaction  has  taken  place  against  the  rulings  of  Lord  Mans- 
field, which  went  so  far  to  neutralize  the  beneficial  purj^oses  of  the 
law.  The  modern  doctrine,  as  laid  down  by  this  court  in  Parsons 
V.  Northern  Illinois  Coal  and  Iron  Co.,  38  111.  433,  is  that  there 
must  be  either  an  express  promise,  or  a  conditional  promise  with 
performance  of  the  condition,  or  such  an  unconditional  admission 
of  the  justice  of  the  debt  as  fairly  to  imply  an  intention  and 
promise  to  pay."  ^^e  2X^0  KimmelY,  Schwartz,  1  111.216;  Keener 
V.  Crull,  19  id.  189;  Carroll  v.  Forsyth,  69  id.  127;  McGrew  v, 
Forsyth,  80  id.  596. 

And  so  in  Lowery  v.  Oear,  32  111.  383,  where  the  question  arose 
as  to  the  sufficiency  of  certain  credits  indorsed  ujwn  Gear's  note  by 
Brown,  the  original  payee,  to  establish  a  new  promise,  it  was  said: 
"  There  must  be  an  actual,  affirmative  intention  to  make  a  payment 
on  the  note,  before  we  can  infer  the  promise.  It  is  a  general  rule 
no  doubt  that  where  a  debtor  makes  a  payment  without  designating 
to  whicli  of  several  claims  it  shall  apply,  the  creditor  may  apply  it  to 
which  he  pleases;  but  this  could  not  authorize  Brown  to  so  apply  it 
as  to  bind  Gear  by  an  implied  new  promise,  without  the  actual  in- 
tention of  Gear  to  make  such  a  promise.  This  was  a  matter  in 
which  Gear  must  have  had  an  affirmative  intention,  before  he  could 
be  bound.  His  volition  was  indispensable  in  order  to  bind  him. 
If  he  had  no  thought  or  intention  one  way  or  the  other,  even  then 
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he  oonld  not  be  held  to  have  made  a  new  promise,  for  to  do  that  he 
must  have  had  an  affirmative  intention." 

A  parol  promise  reviying  a  debt  has  the  same  effect  as  payment 
under  the  statate.  It  revives  or  renews  the  debt  so  that  the  period 
of  limitation  commences  anew  to  run  from  the  date  of  the  promise. 
In  the  case  of  a  promissory  note  it  operates  as  a  new  delivery  of  the 
note.  tSennoit  v.  Horner y  30  111.  429.  In  pi'actical  effect  the  parol 
«  promise  or  the  payment  operates  as  the  creation  of  a  new  debt  of 
the  same  character  or  dignity  as  the  old. 

In  Keener  v.  CruUy  19  111.  189,  it  was  said:  ''The  statute  bears 
the  action  and  all  remedy  for  recovery  of  the  debt,  and  when  the 
bar  is  complete,  the  statate  being  interposed  in  defense,  no  action 
for  the  recovery  of  the  debt  can  be  maintained.  The  debt  however 
is  not  annihilated,  and  remains  the  same  as  before,  excepting  that 
all  remedy  for  enforcement  of  the  obligation  is  gone.  The  debt 
constituting  an  unquestioned  moral  obligation  is  however  a  good 
consideration  to  support  a  promise  to  perform  that  obligation,  and 
a  new  promise  based  upon  this  moral  obligation  is  binding  upon  the 
debtor  in  avoidance  of  the  bar  of  the  statute.  ♦  ♦  ♦  Were  this 
a  new  question,  we  should  hold  that  the  action  could  alone  be 
brought  upon  the  new  promise.  But  the  current  of  authority  and 
long  usage  sanction  the  practice  of  declaring  upon  the  original  cause 
of  action  and  of  replying  the  new  promise." 

In  effect  then  Whiicamb  v.  Whiting  has  been  repudiated  by  the 
decisions  of  this  court,  because  they  rest  upon  principles  inconsistent 
with  that  decision.  Whitconib  v.  Wliiting  asserts  no  authority  in  a 
joint  contractor  to  make  a  new  contract,  but  merely  that  he  has 
authority  to  admit  that  a  prior  contract  exists,  while  we  hold  that 
to  bind  a  party  to  a  new  promise  there  must  exist  the  elements 
essential  to  a  new  contract,  express  or  implied.  There  must  be  such 
circumstances  iis  reasonably  authorize  an  inference  of  an  intention 
to  waive  the  bar  of  the  statute.  There  must  be  affirmative  action 
or  conduct  designed  to  prospectively  affect  the  rights  of  the  parties 
to  the  prior  contract.  Whitcomb  v.  Whiting  infers  a  new  promise 
from  the  mere  admission  of  the  existence  of  a  past  contract,  which 
doctrine  this  court  repudiates. 

It  is  doubtless  the  law  that  joint  debtors,  in  matters  respecting 
their  joint  indebtedness,  may  to  a  certain  extent  bind  each  other 
by  their  admissions ;  but  this  can  only  be  as  to  facts  affecting  rights 
or  remedies  tlien  existing.     The  admissions  must  relate  to  matters 
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vbowmg  what  «re  the  termB  of  a  contract  already  made,  or  whether 
it  has  been  performed  or  otherwifie  discharged.  There  can  be  no 
ionndatiiHi  in  cases  decided  heretofore  by  this  court,  nor  as  we 
think,  in  veason,  for  asserting  that  two  or  more  parties,  by  the 
simple  act  of  becoming  joint  debtors,  empower  each  other  to  act 
AS  their  respective  agenda,  any  further  than  may  be  necessaiy  to 
'Consummate  that  contract,  which  is  only  to  pay  or  discharge  the 
debt.  To  that  extent  all  are  bound,  and  there  the  duty  and  liability, 
of  each  terminates.  Each  may  doubtless  affect  the  other  by  making 
admisBions  that  would  be  competent  eyidence  against  him  to  the 
purport  that  the  debt  had  not  been  paid  or  discharged,  etc.,  but  we 
ana  aware  of  no  principle  of  law  which  sanctions  the  idea  that  a 
co-debtor,  merely  becauae  he  is  such,  has  authority  to  bind  his 
asBocftstes  to  A  new  contract,  although  it  may  be  in  regard  to  the 
old  debt 

We  have  i|yd,  even  in  the  case  of  partners  (in  most  respects  a 
much  stronger  case  than  that  of  mere  joint  debtors),  that  after 
d2«solution  a  single  member  cannot  bind  the  firm  by  giving  a  prom- 
issory note  or  accepting  a  bill  of  exchange  in  the  firm  nam6,  and 
this  for  the  loason  that  the  dissolution  of  the  partnership  operates 
as  a  revocation  of  ^  authority  for  making  new  contracts.  Bank 
^f  Mowheal  v.  Tagey  98  HI.  109.  If  one  of  two  joint  debtors,  how- 
ever, without  other  authority  than  that  arising  from  their  being 
mich,  eould  make  new  contracts  binding  on  all,  then  the  dissolution 
could  make  no  difference,  for  they  are,  at  least,  still  joint  debtors 
m  to  the  firm  debts,  after  dissolution. 

In  Hdm  v.  (hntrell,  59  HI.  524,  it  was  held  that  a  promissory 
&ote  given  by  one  partner,  after  the  dissolution  of  the  firm,  for  a 
firm  debt  which  had  been  barred  by  limitation,  did  not  revive  the 
debt  as  to  the  other  members  of  the  firm.  This  would  seem  to  be 
^  conclusive  against  the  power  of  one  joint  debtor,  by  contract, 
express  or  implied,  to  revive  the  debt  as  to  his  co-debtor,  for  there 
is  no  reason  for  pretending  that  the  form  in  which  the  debt  is 
revived  can  make  any  difference.  The  note  is  not  binding,  for  the 
reason  that  there  is  no  power  to  contract  to  revive  the  debt,  and  not 
because  there  is  no  power  to  execute  a  promissory  note,  simply. 

The  only  ih&oirj  upon  which  the  present  case  can  be  maintained 
is,  each  joint  debtor  owes  the  duty  of  satisfying  or  liquidating  the 
ddl>t.  Payment  by  one  is  paym^  for  all,  because  it  satisfies  or 
liquidates,  pro  UmU^  the  debt,  and  therefore  from  the  mere  fact 
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thftt  80  mnch  of  the  debt  is  liquidated,  tbe  lair  steps  in  and  implies 
a  contract  binding  upon  all,  as  well  apon  those  who  know  nothing 
in  regard  to  the  payment,  and  ha¥e  done  nothing  to  cause  it  to  be 
made^  and  can  therefore  have  had  no  intention  or  Tolition  in  the 
matter,  as  upon  those  who  made  the  payment  and  who  did  have  in- 
tention and  volition  in  regard  to  it,  —  in  other  words,  because  the^ 
debt  has  been  partially  liquidated  or  discharged,  the  law  chargea 
and  binds  all  the  original  debtors,  without  regard  to  their  actual 
knowledge  of  or  participation  in  the  act  causing  the  partial  liquida- 
tion or  discharge,  as  having  at  that  date,  for  a  sufficient  considera- 
tion, each  promised  anew  to  pay  the  debt,  and  in  this  view  it  would 
manifestly  be  unimportant  whether  such  partial  liquidation  or  dis* 
charge  should  be  by  reason  of  a  direct  payment  upon  the  specific 
debt,  or  by  reason  of  a  payment  on  general  account. 

But  as  we  have  seen  in  Lowmy  v.  Oear^  supra,  the  doctrine  of 
this  court  is,  a  party,  to  be  bound  to  a  new  promise  by  the  fact  of 
payment,  must  have  had  an  affirmative  intention  in  making  the- 
payment,  and  so,  whatever  may  be  the  legal  inference  as  against 
the  party  who  actually  made  the  payment,  it  is  impossible  that  a. 
promise  to  pay  the  residue  of  the  debt  can'  be  implied  from  the 
ignorance  and  want  of  intention  of  the  party  who  neither  made 
nor  knew  of  the  payment,  nor  had  any  sort  of  volition  in  the  matter. 

Whitcomb  v.  Wliiiing  has  been  approved  and  followed  by  the 
courts  of  Massachusetts,  Connecticut,  Vermont,  Virginia,  North 
Carolina,  Maine,  New  Jersey,  fihode  Island,  Delaware,  and  it  may 
be,  of  some  other  States,  but  in  the  main  without  giving  any 
reasons  therefor  other  than  that  of  stare  decisis.  It  has  been 
repudiated  and  overruled  in  Pennsylvania,  New  York,  New  Hamp- 
shire, Indiana,  Ohio,  Kentucky,  Tennessee,  Alabama,  Kansiis,, 
Nebraska  and  Florida,  and  also  by  the  Supreme  Court  of  the  United 
States.  And  it  seems  in  Maryland,  Georgia,  Arkansas,  and  North 
and  South  Carolina,  an  intermediate  view  prevails,  under  which  it 
is  held  an  acknowledgment,  by  one  of  several  joint  contractors  will 
suspend  the  running  of  the  statute  as  against  the  rest,  but  cannot 
revive  their  liability  after  it  has  once  been  extinguished. 

In  Bell  V.  Morrisoriy  1  Pet.  351,  the  question  was,  whether,  as  to 
a  debt  of  a  firm  barred  by  statute  of  limitations,  the  promise  of  a 
partner  after  dissolution  could  remove  the  bar  as  to  the  other  part- 
ners. The  case  arose  under  the  limitation  law  of  Kentuckv,  and 
was  decided  at  the  January  term,  1828,  of  the  Supreme  Court  of 
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the  United  States.  After  quoting  the  opinion  in  Whitoomb  t.  Whit- 
ing, Mr.  Justice  Story,  who  delivered  the  opinion  of  the  court  said  : 
"  This  is  the  whole  reasoning  reported  in  the  case,  and  is  certainly 
not  very  satisfactory.  It  assumes  that  one  party  who  has  authority 
to  discharge,  has  necessarily  also  authority  to  charge  the  others,  — 
that  a  virtual  agency  exists  in  each  joint  debtor  to  pay  for  the  whole, 
and  that  a  virtual  agency  exists,  by  analogy,  to  charge  the  whole. 
Now  this  very  position  constitutes  the  matter  in  controversy.  It 
is  true  that  a  payment  by  one  docs  inure  for  the  benefit  of  the  whole ; 
but  this  arises  not  so  much  from  any  virtual  agency  for  the  whole, 
as  by  o)>ei*ation  of  law,  for  the  payment  extinguishes  the  debt.  If 
fiuch  ])ayment  were  made  after  a  positive  refusal  or  prohibition  of 
the  other  joint  debtors,  it  would  still  operate  as  an  extinguishment 
of  the  debt,  and  the  creditor  could  no  longer  sue  them.  In  truth, 
he  who  pays  a  joint  debt  pays  to  discharge  himself,  and  so  far  from 
binding  the  others  conclusively  by  his  act,  as  virtually  theirs  also, 
he  cannot  recover  over  against  them  in  contribution,  without  such 
payment  has  been  rightfully  made,  and  ought  to  charge  them. 
When  the  statute  has  run  against  a  joint  debt,  the  reasonable  pre- 
sumption is  that  it  is  no  longer  a  subsisting  debt,  and  therefore 
there  is  no  ground  on  which  to  raise  a  virtual  agency  to  pay  that 
which  is  not  admitted  to  exist.  But  if  this  were  not  so,  still  there 
is  a  great  difference  between  creating  a  virtual  agency  which  is  for 
the  benefit  of  all,  and  one  which  is  erroneous  and  prejudicial  to  all. 
The  one  is  not  a  natural  or  necessary  consequence  from  the  other. 
A  ]X}i*son  may  well  authorize  a  payment  of  a  debt  for  which  he  is 
now  liable,  and  yet  refuse  to  authorize  a  charge  where  there  at 
present  exists  no  legal  liability  to  pay.  Yet  if  the  principle  of  Lord 
Mansfield  be  correct,  the  acknowledgment  of  one  joint  debtor  will 
bind  all  the  rest,  even  though  they  should  have  utterly  denied  the 
debt  at  the  time  when  such  acknowledgment  was  made." 

Again  he  says:  *^We  think  the  proper  resolution  of  this  point 
depends  upon  another,  that  is  whether  the  acknowledgment  or 
promise  is  to  be  deemed  a  mere  continuation  of  the  original  promise, 
or  a  new  contract  springing  out  of  and  supported  by  the  original 
consideration.  We  think  it  is  the  latter  on  both  principle  and  au- 
thority; and  if  so,  as  after  the  dissolution  no  one  partner  can  create 
a  new  contract  binding  upon  the  others,  his  acknowledgment  is  in- 
operative and  void  as  to  them.  ♦  ♦  ♦  The  revival  of  a  debt 
Bupposes  that  it  has  been  once  extinct  and  gone;  that  there  has  been 
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a  period  in  which  it  has  lost  its  legal  use  and  yalidity.  The  act 
which  reviyes  it  is  what  essentially  constitutes  its  new  being,  and  is 
inseiiarable  from  it.  It  stands  not  by  its  original  force,  but  by  the 
new  promise,  which  imparts  validity  to  it.  Proof  of  the  latter  is 
indispensable  to  raise  the  assumpsit  on  which  the  action  can  be 
maintained.  It  was  this  view  of  the  matter  which  first  created  the 
doubt  whether  it  was  not  necessary  that  anew  consideration  should 
be  proved  to  support  the  promise  since  the  old  consideration  was 
gone.  That  doubt  has  been  oTercome,  and  it  is  now  held  that  the 
original  consideration  is  sufficient,  if  recognized,  to  uphold  the  new 
promise,  although  the  statute  cuts  it  of[  as  a  support  for  the  old. 
What  indeed  would  seem  to  be  decisive  on  this  subject  is  that  the 
new  jiromise  if  qualified  or  conditional  restrains  the  rights  of  the 
party  to  its  own  terms,  and  if  he  cannot  recover  by  those  terms  he 
eannot  recover  at  alL  If  a  person  promise  to  pay  upon  condition 
that  tho  others  do  an  act,  peiiormance  must  be  shown  before  any 
title  accrues.'^ 

And  again  he  says:  '^  The  light  in  which  we  are  disposed  to  con- 
sider this  question  is  that  after  a  dissolution  of  a  partnership  no 
partner  can  create  a  cause  of  action  against  the  other  partners  ex- 
cept by  21  new  I^uthority  communicated  to  them  for  that  purpose. 
It  is  wholly  immaterial  what  is  the  consideration  which  is  to  raise 
such  cause  of  ac^tion,  whether  it  be  a  supposed  preexisting  debt  of 
the  partnership,  or  any  auxiliary  consideration  which  might  prove 
beneficial  to  them.  Unless  adopted  by  them  they  are  not  bound 
by  it.  When  the  statute  of  limitations  has  once  run  against  a  debt 
the  cause  of  action  against  the  partnership  is  gone.  The  acknowl- 
edgment if  it  is  t«)  operate  at  all  is  to  create  a  new  cause  of  action; 
to  revive  a  debt  which  is  extinct;  and  thus  to  give  an  action  which 
has  its  life  from  tiie  new  promise  implied  by  law  from  such  an  ac- 
knowledgment, and  operating  and  limited  by  its  purport.  It  is 
then  in  its  essence,  the  creation  of  a  new  right,  and  not  the  enforce- 
ment of  an  old  om*.  We  think  that  the  power  to  create  such  a 
right  does  not  exist »  after  a  dissolution  of  the  partnership,  in  any 
partner." 

We  have  quoted  t  lus  at  length  from  this  case  because  it  may  be 
regarded  as  the  lead  ng  case  in  opposition  to  Whitcomb  v.  Whiting, 
and  because  also  w^  believe  tho  opinion  to  contain  a  forcible  and 
accurate  view  of  the  W. 

The  effect  of  this   ase  as  an  authority  is  sought  to  be  somewhat 
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impaired  by  the  etatement  that  it  arose  upon  the  statute  of  Ken- 
tucky, and  was  decided  as  it  was  because  of  the  authority  of  the- 
decisions  of  the  Kentucky  courts.  So  far  as  the  opinion  purports 
to  be  governed  by  the  expositions  of  the  law  by  the  Kentucky 
courts,  it  has  been  referred  to  by  this  court  approvingly  in  Keener 
V.  CruUy  Carroll  v.  Foreythy  and  Norton  v.  Colby y  supra. 

So  far  as  affects  the  present  question,  Mr.  Justice  Story  in  the^ 
opinion  says :  "  The  Kentucky  decisions  present  no  authority 
directly  in  point,"  and  he  proceeds  to  reason  the  question  out  on 
principle. 

In  United  States  v.  Wilder,  13  Wall.  254,  it  was  held  that  when, 
a  debtor  admits  a  certain  sum  to  be  due  by  him,  and  denies  that  a 
larger  sum  claimed  is  due,  a  payment  of  the  exact  amount  admitted 
cannot  be  converted  by  the  creditor  into  a  payment  on  account  of 
the  larger  sum  denied,  so  as  to  take  the  claim  for  such  larger  sum 
out  of  the  statute. 

In  Exeter  Bank  v.  Sullivan,  6  N.  H.  136,  decided  at  the  March 
term,  1833,  a  like  view  of  the  law  as  that  of  BeU  v.  Morrison  was. 
announced  by  the  Supreme  Court  of  New  Hampshire.  In  that  case, 
EiCHARDSON,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  If 
one  joint  debtor  admits  that  he  owes  the  debt,  and  says  nothing  ta 
the  contrary,  it  may  be  inferred  from  his  silence  that  he  is  willing 
to  pay ;  but  his  silence  can  furnish  no  ground  to  presume  that 
another  who  is  absent  is  willing  to  pay."  This  was  followed,  in 
the  same  State,  by  Kelly  v.  Sanborn,  9  N".  H.  46,  and  Whipple  v. 
Stevens,  2  Fost.  219. 

The  Supreme  Court  of  Pennsylvania,  in  Levyy.  Cadet,  17  S.  &  R. 
126  (17  Am.  Dec.  650),  decided  at  the  December  term,  1827,  held 
that  payment  on  account,  or  an  acknowledgment,  by  one  of  two  or 
more  joint  debtors,  will  not  take  the  case  out  of  the  statute  as  ta 
the  others,  and  this  has  been  followed  in  the  same  State,  by  Coleman 
V.  Forbes,  10  Harris  (22  Penn.  St.),  156;  Searight  v.  Craighead, 
1  Penn.  (Penrose  &  Watts)  135  ;  ffouserr.  Irvine,  3  W.  &  S.  345; 
Sckoneman  v.  Fegley,  7  Barr.  433,  and  Bush  t.  Stowell,  71  Penn.  St. 
208;  B.  c,  10  Am.  Rep.  694. 

The  Supreme  Court  of  Indiana,  in  Tandes  t.  Lefavour,  2  BlackL 
371  (decided  at  their  December  term,  1830),  following  BeU  v.  Mor* 
rison,  held  that  an  acknowledgment  of  a  debt  made  by  one  partner, 
after  the  dissolution  of  the  partnership,  is  not  sufficient  to  take  a 
case  out  of  the  statute  of  limitations  as  to  the  others. 
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It  is  claimed  however  that  thia  case  is  oTerruled  by  Dickerson  y. 
Turner^  12  lud.  223.  This  is  a  misapprehension.  In  that  ease  the 
MHirt  follow  }Miiic(nnb  v.  Wliiting  only  to  the  extent  that  an  admis- 
flion  bj  one  of  two  joint  debtors  is  an  admission  by  all,  but  say : 
''The  doctrine  of  Whitcomb  y.  Whiting ,  so  far  as  it  holds  an  ad- 
mission by  one  to  be  safficient  to  take  a  case  oat  of  the  statute  of 
limitatioiis,  has  been  controverted  in  this  countiy,  and  it  has  been 
overruled  by  the  Supreme  Court  of  the  United  States,  by  the  Court 
ef  Apiieals  of  New  York,  and  by  the  Supreme  Court  of  this  State 
at  an  early  day,"  and  then,  after  referring  to  the  cases,  it  is  added: 
''The  modem  and  more  correct  doctrine  is,  that  it  is  the  new 
promise,  as  such,  supported  by  the  original  consideration,  that 
takes  the  case  out  of  the  statute,  and  not  the  new  promise,  viewed 
merely  as  an  admission  of  the  debt.  *  *  *  Such  new  contract 
neither  a  joint  contractor  nor  a  partner,  after  the  dissolution,  has 
power  to  make  so  as  to  bind  hia  co^eontractor  or  copartner." 

By  the  Revised  Code  of  Alabama,  section  2914,  it  is  enacted  that 
"  no  act,  or  promise,  or  acknowledgment  is  sufficient  to  remove  tho 
bsr  to  a  suit,  or  is  evidence  of  a  new  and  continuing  contract,  except 
the  partial  payment  made  upon  the  contract  by  the  party  sought  to 
be  charged,  before  the  bar  is  complete,  or  an  unconditional  promise 
in  writing,  signed  by  the  party  to  be  charged  thereby." 

We  do  not  think,  so  far  as  the  ef^t  of  a  partial  payment  is  con- 
cerned, this  statute  differs  essentially  from  a  proper  construction  of 
ours.  Ours,  it  is  true,  does  not  say  that  the  partial  payment  must 
be  made  by  the  party  sought  to  be  charged,  but  this  very  clearly  is 
hs  effect.  A  stranger — one  owing  no  duty  to  pay — certainly  can- 
not make  a  payment.  It  can  only  be  by  one  owing  a  duty  to  pay. 
Indeed,  the  whole  contention  on  the  part  of  the  plaintiff  here  con- 
cedes this.  He  contends  Dickinson  is  bound,  not  because  payment 
can  be  made  by  anybody  which  would  be  binding  upon  him,  but 
because,  in  legal  effect,  payment  by  his  principal  is  payment  by 
himself,  and  this  being  so,  a  new  promise  by  Dickinson  is  to  be  in- 
ferred as  a  matter  of  law. 

The  Supreme  Court  of  Alabama,  in  Lowther  v.  Cliappell,  8  Ala. 
363,  held  under  this  section,  *'  a  payment  by  one  of  several  joint 
debtors  before  the  statute  has  completed  a  bar  will  not  prevent  the 
completion  of  the  bar  as  to  the  others  at  the  expiration  of  the  time 
within  which  the  statute  required  suit  to  be  brought  on  the  original 
evidence  of  debt,  relied  on  to  sustain  the  action."  This  was  fol- 
V0L.XXXIX  — 8 
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lowed  in  the  same  court  in  My  aits  v.  Belly  41  id.  222;  KnigTii  t. 
Clements y  45  id.  89;  s.  c,  6  Am.  Rep.  693. 

In  Belote's  Exrs.  v.  Wynnsy  7  Yerg.  534,  decided  at  the  March 
term,  1835,  the  Supreme  Court  of  Tennessee  followed  the  doctrine 
of  Bell  V.  Horrison,  and  this  has  since  been  followed  by  Muse  v. 
Donalson,  2  Humph.  166. 

In  Palmer  v.  Dodge,  4  Ohio  St.  21,  the  same  i>esult  was  reached 
by  the  Supreme  Court  of  Ohio. 

More  recently,  in  Kansas,  Nebraska  and  Florida,  the  doctrine  of 
Whitcomb  y.  Whiting  is  repudiated,  and  that  of  Beli  y.  Morrison 
followed.  Steele  v.  Soule,  20  Eans.  39;  Mayberry  t.  Wittoughbyy  5 
Neb.  368;  s.  c,  25  Am.  Rep.  491;  Tate  y.  Clements,  16  Fla.  339;  s. 
€.,  26  Am.  Rep.  709.  Like  reasoning  will  also  be  found  in  SteUe  y. 
Jcnningsy  1  McMullen,  (S.  C),  297;  Foute  y.  Bacon,  24  Miss.  156; 
Briscoe  y.  Anketell,  28  id.  361. 

The  earlier  decisions  in  New  York  followed  Whitcomb  y.  Whiting. 
See  Johnson  y.  Beardslee,  15  Johns.  3;  Patterson  y.  Choate,  7  Wend. 
441.  But  in  1849  the  Court  of  Appeals  of  that  State,  in  Van 
Keuren  y.  Parmelee,  2  N.  Y.  523,  oyerruled  these  cases  after  an 
able  reyiew  of  the  authorities,  and  held  that  the  presumed  agency 
of  a  partner  ceases  with  the  dissolution  of  the  firm,  and  that  after 
dissolution  an  acknowledgment  or  promise  to  pay  by  one  of  the 
partners  will  not  reyiye  a  debt  against  the  firm  which  is  barred  by 
the  statute  of  limitations.  In  the  opinion,  which  was  by  Bbokson, 
J.,  it  is  among  other  things  said,  after  quoting  the  opinion  in 
Wliitcomb  y.  Wliiting:  '^  Nothing  but  the  great  name  of  Lord 
Mansfield  could  haye  giyen  currency  to  this  reasoning.  It  is 
plain  enough  that  '  payment  by  one  is  payment  for  all,'  so  far  as  re- 
lates to  the  satisfaction  of  the  debt;  but  that  fact  neither  shows,  nor 
has  it  any  tendency  to  show,  a  new  promise  or  acknowledgment  by 
the  other  joint  debtors.  Payment  is  nothing  more  than  an  admis- 
sion that  the  debt  is  due,  and  like  any  other  admission  it  can  only 
affect  the  party  who  makes  it,  unless  he  has  authority  to  speak  for 
others  as  well  as  himself.  A  joint  debtor  has  no  such  authority. 
It  cannot  be  justly  inferred  from  the  relation  which  he  sustains  to 
the  other  joint  debtors;  and  though  he  may  conclude  himself  by  an 
admission  he  cannot  conclude  them.  His  lordship,  after  saying 
that  '  payment  by  one  is  pajrment  for  all,'  adds,  '  the  one  acting 
yirtually  as  agent  for  the  rest.'  If  the  meaning  be  that  there  is 
8uch  an  agency  as  will  make  the  {payment  by  one  inure  to  the  benefit 
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of  aU  the  other  joint  debtors  the  reasoning  is  well  enough,  but  it 
proTes  nothing  on  the  point  in  controversy.  If  the  meaning  be 
that  one  joint  debtor  is  the  agent  of  the  others  for  the  purpose  of 
making  admissions  to  bind  them,  tht^t  was  assuming  the  very  point 
10  be  proved,  and  the  assumption  had  neither  authority  nor  argu- 
ment to  support  it.  There  is  nothing  in  the  relation  of  joint  debt- 
ors from  which  such  an  agency  can  be  inferred.  A  joint  obligation 
is  the  only  one  which  links  them  together,  and  from  the  nature  of 
the  caae  payment  of  the  debt  is  the  only  thing  which  one  has  au- 
thority to  do  for  all.*' 

This  case  was  followed  by  Shoemaker  v.  Benedict,  1  Kern.  176, 
in  which  it  was  held  payments  made  by  one  of  the  joint  and  several 
makers  of  a  note  and  indorsed  upon  it,  before  an  action  upon  it  is 
barred  by  the  statute  of  limitations,  and  within  six  years  before  suit 
brought,  do  not  affect  the  defense  of  the  statute  as  to  the  others. 
And  still  more  recently  in  Winchell  v.  Hicke,  18  N.  Y.  558,  the 
came  doctrine  is  reasserted  and  enforced. 

Chancellor  Ksirr,  in  the  third  volume  of  his  Commentaries, 
Sth  ed.  55,  after  alluding  to  the  doctrine  of  Whiicomb  v.  Whiting, 
says :  **  Of  late  however  the  decision  in  Whitcomb  v.  Whiting  has 
been  Teiy  much  questioned  in  England,  and  it  seems  now  to  be 
considered  an  unsound  authority  by  the  court  which  originally 
pronoimced  it  And  we  have  high  authority  in  this  country  for 
the  conclusion  that  the  acknowledgment  by  a  partner,  after  the 
dissolution  of  the  partnership,  of  a  debt  barred  by  the  statute  of 
limitations,  will  be  of  no  avail  against  the  statute,  so  as  take  the 
debt  out  of  it  as  to  the  other  partner,  on  the  ground  that  the  power 
to  create  a  new  right  against  the  partnership  does  not  exist  in  any 
partner  after  the  dissolution  of  it ;  and  the  acknowledgment  of  a 
debt  barred  by  the  statute  of  limitations  is  not  the  mere  con- 
tinuance of  the  original  promise,  but  a  new  contract,  springing  out 
<A  and  supported  by  the  original  consideration."  What  he  says 
about  the  authority  of  Whitcomb  v.  Whiting  in  England  is  perhaps 
stronger  than  decisions  made  subsequent  to  the  time  he  wrote  will 
justify,  but  in  all  other  respects,  we  apprehend,  he  is  correct. 

Story,  in  his  work  on  Partnership,  §  324,  speaking  of  this  ques- 
tion,  says :  ^*  In  some  of  the  States  the  English  doctrine  has  been 
approved ;  in  others  it  has  been  silently  acquiesced  in,  or  left  doubt- 
ful ;  and  in  a  considerable  number  it  has  been  expressly  overruled. 
The  Supreme  Court  of  the  United  States  have  not  hesitated,  after 
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a  most  elaborate  discuBsion,  to  overrule  it^  as  nnf ounded  in  principle 
and  analogy.  In  truth,  the  whole  cotitroversjmust  ultimately  turc 
upon  the  single  point  whether  the  acknowledgment  is  a  mere  con- 
tinuation of  the  original  promise,  or  whether  it  is  a  new  contract  or^ 
promise  springing  out  of  and  supported  by  the  original  considera- 
tion. It  is  upon  the  latter  ground  that  the  Supreme  Court  have 
deemed  the  doctrine  wholly  untenable." 

The  learned  editors  of  Smith's  Leading  Cases  say  that  the  rule 
under  which  an  acknowledgment  by  one  co-contractor  will  not  take 
the  debt  out  of  the  statute  bs  against  another,  without  some  powei^ 
other  than  that  arising  from  the  joint  nature  of  the  obligation,  is- 
the  more  logical  one.  Notes  to  Wliitcomb  v.  W/iiting,  vol.  1,  part  2 
(7th  Am.  ed.),  p.  9812. 

Proffatt,  in  his  notes  to  Beitz  v.  Fuller ,  10  Am.  Dec.  697,  says  r 
**  It  must  be  confessed  that  the  later  and  better  decisions  show  a 
strong  prefercmce  for  the  rule,  that  except  in  cases  of  a  subsisting- 
partnership  one  joint  debtor  shall  not  have  the  power  to  deprive  his. 
co-debtors  of  the  statute  by  his  own  promise  or  admission  without 
their  consent,  and  that  in  States  where  the  contrary  doctrine  is 
established  it  seems  to  rest  upon  the  principle  of  stare  decisis,  rather 
than  upon  sound  reason." 

The  point  is  made  in  argument  that  payment  before  the  bar  is. 
complete  and  payment  afterward  rest  upon  different  principles,  and 
therefore  although  on  the  authority  of  Bell  v.  Morrison  one  joint 
contractor  cannot  bind  another  by  a  payment  after  the  bar  is  com- 
jdete,  he  may  do  so  by  a  payment  before.     It  is  true,  in  Bell  v. 
Morrison,  and  in  Van  Keuren  v.  Pannelee,  some  stress  is  laid  upon 
the  fact  that  the  debt  is  barred,  and  has  therefore  ceased  to  be 
obligatory,  etc.,  but  in  principle  it  can  make  no  difference.     In 
either  case,  if  the  running  of  the  statute  is  arrested,  it  is  because 
of  the  new  promise,  express  or  implied  ;  and  it  is  that  new  promise, 
i.  e,y  contract,  — resting  upon  the  consideration  of  the  old  debt,  in 
either  case,  where  the  statute  is  pleaded,  that  is  replied  to  take  the 
case  out  of  the  statute.     The  same  elements  of  contract  must  exist 
in  either  case. 

This  was  the  ruling  in  Shoemaier  v.  Benedict,  supra,  and  in  other 
cases  to  which  it  is  unnecessary  to  refer.  In  that  case,  the  judge- 
pronouncing  the  opinion,  among  other  things,  said :  *'  And  in 
principle,  I  see  not  why  a  promise  made  before  the  statute  has  at- 
tached to  a  debt  should  be  obligatory  when  made  by  one  of  several 
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joint  debtoiBy  when  it  irould  not  be  obligatory  if  made  after  the 
action  wae  barred.  The  statute  operates  upon  the  remedy.  The 
debt  alwagrs  exists.  >»  *  *  The  same  authority  is  required  to 
make  the  jRomise  before. as  after  the  six  years  have  elapsed.  Oan 
it  be  said  that  one  of  seyeral  debtors  can,  on  the  last  day  of  the 
sixth  year,  by  a  payment  small  or  large,  or  by  a  new  promise,  either 
express  or  implied,  so  affect  the  rights  of  his  co-debtors  as  to  con- 
tiHue  tiieir  liability  for  another  space  of  six  years  without  their 
knowledge  or  assent,  or  assj  authority  from  them,  sare  that  to  be 
implied  from  the  fact  that  they  are  at  the  time  jointly  liable  upon 
the  same  criginal  contract,  and  yet  that  on  the  very  next  day,  with- 
out any  aet  of  the  parties,  such  authority  ceases  to  exist  ?" 

Surely,  the  question  can  admit  of  birt  one  answer. 

Perceiying  no  error  in  the  ruling  of  the  Appellate  Court,  its 

judgment  is  affiimed. 

Judgmeni  affirmed. 


SbABPT.   TBOMPBOlSr* 

aoo  m.  447.) 

Deed-^faUe  description, 

A  moitga^  described  several  lots  bj  numbers,  adding,  "  being  all  of  block 
25,"  etc.  It  appeared  that  this  block  contained  no  sacli  numbers,  but  they 
were  in  another  block,  «nd  also  that  the  mortgagor's  intention  was  to  mort- 
gage the  block  in  which  ho  liv»d,  and  that  he  lived  in  block  25.  MOd,  effeot- 
val  to  oonvey  block  25.* 

MORTGAGE  for  foreclosure.    The  opinion  states  the  case.     The 
plaintijS  had  judgment  below. 

Buxton  d  White^  for  plaintiff  in  error. 
Murray  dt  Audrems,  for  defendant  in  error. 

Shbldok,  J.  This  is  c  writ  of  error  brought  to  reyerse  a  decree 
of  foreclosure  of  a  mortg^^e.  The  mortgage  purports  to  convey  a 
homestead,  and  to  have  been  acknowledged  before  the  deputy  clerk 
of  the  Circuit  Court  of  Clinton  county. 

[Minor  point  omitted.] 

*Ti>  same^ffect,  Mcrtland  ▼•  Brady  (8  Greg.  8069, 84  Am.  Bep.  881* 
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The  mortgage  purported  to  convey,  among  other  property,  also 
lots  21,  22,  23,  24,  25,  26,  27,  28,  29  and  30,  being  all  of  block  25, 
in  Lower  Carlyle.  These  numbered  lots  are  not  in  block  25,  and  i1^ 
is  contended  by  plaintiff  in  error  that  it  is  these  numbered  lots  whicli 
are  conveyed  by  the  mortgage,  and  not  block  25.  The  evidence 
shows  that  the  blocks  in  Lower  Carlyle  are  consecutively  numbered 
from  one  to  thirty,  and  contain  ten  lots  each,  the  lots  in  all  tbie 
blocks  being  consecutively  numbered  from  one  to  three  hundred. 
Lots  21  to  30  inclusive  are  in  block  3.  The  lots  in  block  25  are 
numbered  consecutively  from  221  to  230. 

It  appears  that  the  arrangement  before  the  mortgage  was  made 
was  that  the  mortgagor  should  give  a  mortgage  on  a  house  and  cer- 
tain lots  in  the  town  of  Carlyle,  being  his  residence  in  which  he 
lived  at  the  time,  and  that  he  was  living  at  the  time  on  block  25^ 
in  Lower  Cai'lyle,  and  had  lived  there  for  more  than  ten  years 
previous.  There  is  evidently  a  false  particular  of  description  here, 
in  either  the  lots  or  block,  and  which  description  shall  prevail,  that 
of  the  lots  or  of  the  block  ?  It  is  from  intrinsic  evidence  that  the 
ambiguity  appears,  and  that  same  kind  of  evidence  shows  clearly 
enough  that  the  description  of  the  block  was  the  description  which 
was  intended,  and  such  evidence  is  admissible  to  explain  a  latent 
ambiguity. 

It  is  a  nile  of  construction  that  where  there  is  a  doubt  as  to  the 
construction  of  a  deed,  it  shall  be  taken  most  favorably  for  the 
grantee.  Whence,  if  there  are  two  descriptions  in  the  deed  of  the 
land  conveyed  and  they  do  not  coincide,  the  grantee  is  at  liberty  to 
elect  that  which  is  most  favorable  to  him.  Melvin  v.  Props. 
Locks,  etc.,  5  Mete.  27;  3  Wash,  on  Real  Prop.  628-9,  marg.;  Bsty 
Y.  Baker,  50  Me.  331. 

It  is  a  maxim  that  falsa  demonstratio  non  noceL  The  description 
here  by  the  block  alone  is  full  and  sufficient  to  ascertain  the  estate, 
and  it  no  doubt  describing  what  was  intended  to  be  conveyed,  that 
description,  we  are  of  opinion,  should  prevail,  and  the  description 
by  the  lots  be  rejected  as  a  false  particular  of  description.  This  will 
not,  as  supposed  by  counsel  for  defendant  in  error,  amount  to  the 
reformation  of  the  deed  of  a  married  woman,  which  this  court  has 
decided  could  not  be  made  under  our  former  law,  but  it  is  only  de- 
termining which  one  of  two  inconsistent  descriptions  shall  prevaiL 

[Minor  matter  omitted.] 

Decree  affirmed. 
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aoo  m.  687.) 

Munidptd  corporation  ^UabOUy  on  order  for  moneif'^mandaimm* 

Muidamas  ib  not  the  proper  remedj  in  case  of  a  doubtful  right. 

A  eoonty  issued  an  order  on  its  treasurer  for  the  payment  of  money.    The 

payee  indorsed  it  in  blank  and  lost  it.     The  relator  in  good  faith  purchased 

it.    The  county  issued  a  duplicate  order  to  payee,  and  the  treasurer  paid  it. 

Held,  that  the  relator  could  not  recover  in  any  form  of  action  against  th» 

county. 

MANDAMUS.     The  opinion  states  the  case.    The  relator  had 
judgment,  which  was  reversed  by  the  Appellate  Goart. 

H.  B.  Hurd,  for  appellant. 

Oomider  H.  Willeit,  for  appellee. 

MuLKBT,  J.  This  is  an  appeal  by  the  people,  on  the  relation  of 
Harvey  B.  Hurd,  from  a  judgment  of  the  Appellate  Court  for  the 
first  district,  reyersing  a  judgment  of  the  Circuit  Court  of  Cook 
county,  awarding  a  peremptory  raandamua  commanding  the  county 
treasurer  of  Cook  county  to  pay  to  the  relator,  Harvey  B.  Hurd, 
1250,  the  amount  of  a  county  order  issued  by  Cook  county  ta 
John  Comiskey,  on  account  of  his  services  as  clerk  of  the  county 
board. 

The  order  was  in  the  usual  form,  bearing  date  June  1,  1877, 
signed  by  the  county  clerk,  and  countersigned  and  registered  by  the 
treasurer.  On  the  day  of  its  issue,  Comiskey,  the  payee,  indorsed 
it  in  blank,  and  while  on  his  way  to  the  treasurer's  office  to  obtain 
payment,  casually  lost  it,  and  it  subsequently  came  into  the  hands 
of  the  relator  in  the  regular  course  of  business,  he  having  purchased 
the  same  in  good  faith  at  its  full  market  value,  without  any  notice 
of  the  defective  title.  On  the  25th  of  the  same  month,  on  proof 
of  the  loss  of  the  order  by  Comiskey,  a  duplicate  order  was  isfiued 
to  iiim  by  order  of  the  county  board,  which  was  paid  by  the  county 
tretisurer  in  August  following,  and  before  the  commencement  of 
the  present  proceeding,  the  county  neither  taking  nor  requiring  any 
indemnity  from  Comiskey  on  account  of  the  lost  order. 
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Two  questions  are  presented  for  our  determination  by  the  fore- 
going state  of  facts  : 

First — Assuming  the  county  is  liable  to  the  relator  in  some  form 
of  action,  is  tnatidamus  the  proper  remedy  ? 

Second  —  Is  the  county,  under  the  facts  stated,  liable  to  the  re- 
lator in  any  form  of  action  ? 

In  the  view  we  have  taken  of  this  case,  both  these  questions  muat 
be  answered  in  the  negative. 

It  is  to  be  remarked,  in  the  first  place,  ihat  all  the  duties  of  a 
statutory  disbursing  ofiScer,  «ueh  as  oounty  treasurer,  are  generally, 
if  not  universally,  specifically  defined  by  statute,  so  that  ordinarily, 
where  no  discretion  is  given  him  in  the  discharge  of  those  duties, 
there  can  be  no  just  ground  for  coutroversy  as  to  when  he  will  be 
bound  to  honor  orders  drawn  on  him,  and  when  he  will  not.  Hence, 
as  a  general  rule,  mandamus  will  lie  to  compel  a  county  treasurer, 
or  other  disbursing  officer,  to  pay  an  order  legally  drawn  upon  funds 
in  his  hands,  subject  to  the  payment  of  such  order.  Nor  would 
the  rule,  in  this  respect,  be  changed  by  reason  of  the  officer  having, 
through  inadvertence  or  misapprehension  of  duty,  made  payment 
to  another  who  had  no  claim  upon,  or  pretense  of  right  to,  the  fund 
thus  paid  out.  77ie  People  ex  rel,  v.  Smith  and  Miner,  43  HI.  219. 
But  where,  in  such  case,  by  reason  of  a  complication  of  extraneona 
circumstances  not  specifically  provided  for  by  the  statute,  a  well- 
founded  doubt  arises,  either  as  to  the  right  of  the  applicant  to  receiye 
the  fund,  or  the  duty  of  the  officer  to  pay  it  out,  mandixmue  is  not 
the  proper  remedy.  The  right  in  such  case  being  doubtful,  the 
claimant  must  resort  to  some  other  appropriate  remedy  to  determine 
it.  People  ex  reU  v.  Dulaney,  96  id.  603  ;  People  ex  reh  v.  JBHokke, 
92  id.  134. 

While  the  remedy  by  mandamus  rests  largely  in  the  discretion  of 
the  courts,  yet  the  rule  is  uniform  and  inflexible  that  the  writ  will 
not  be  granted  unless  the  relator's  right  to  it  is  clearly  established. 
People  V.  Davis,  93  HI.  133. 

It  is  difficult  to  perceive  upon  what  theory  it  can  be  seriotisly 
contended  that  the  relator  has  shown  a  clear  right  to  the  writ  in 
this  case.  The  county  was  indebted  to  Gomiskey,  on  account  of 
his  services  as  clerk,  in  the  sum  of  t250.  The  drawing  of  the 
order  on  the  county  treasurer  for  that  sum  did  not  operate  as  a  pay- 
ment, or  change  the  character  of  the  indebtedness.  The  order  was 
given  simply  because  it  was  an  essential  part  of  the  plan  or  eystem 
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nrhicli  the  law  has  provided  for  the  disbursement  of  the  county 
fnnds  and  the  payment  of  its  indebtedness.  By  means  of  these 
ordei's  any  discrepancies  between  the  allowances  made  by  the  county 
board  and  the  account  of  the  treasurer  can  be  easily  detected.  They 
serve  as  vouchers  in  the  hands  of  the  treasurer,  and  this  was  doubt- 
less the  primaiy  object  of  the  legislature  in  requiring  them  to  be 
issued.  This  being  so,  the  mere  loss  of  the  order  in  question, 
although  indorsed  in  blank,  could  not  have  affected  the  right  of 
Ct)miskey  to  payment  for  his  services.  It  was  therefore  entirely 
j»roi>er  for  the  county  board  to  order  the  county  clerk  to  issue  a 
duplicate  order  for  the  amount,  so  as  to  provide  the  treasurer  with 
the  appropriate  voucher  on  payment.  This  was  done.  The  debt 
having  been  paid  upon  the  suiTender  of  the  duplicate  order,  the 
original  order  became  inoperative  and  void. 

It  is  claimed  however  that  the  order  in  question  is  to  be  regarded 
as  negotiable  paper,  and  that  the  relator  having  purchased  it  at  its 
full  market  value,  in  the  regular  course  of  business,  without  notice 
of  any  infirmity  in  it,  the  county  is  bound  to  protect  him  by  paying 
the  amount  of  the  order  again ;  and  this  brings  us  to  the  second 
question  presented  for  our  determination,  namely  :  Is  the  county 
liable,  under  the  facts  of  this  case,  in  any  form  of  action  ? 

If  any  one  proposition  can  be  regarded  as  clearly  and  definitely 
settled  beyond  all  question  it  is  that  the  officers  or  official  agents  of 
a  county  or  other  municiiml*  corporation  have  no  power,  without 
express  legislation  for  that  purpose,  to  issue  commercial  paper,  and 
thereby  impose  upon  the  municipality  the  duties  and  liabilities  in- 
cident to  such  paper.  And  we  think  it  equally  clear,  as  shown  by 
the  whole  course  of  decisions  in  this  State,  that  the  statute  author- 
izing the  issuing  of  county  orders  was  not  intended  to,  nor  does  it 
confer  any  such  power,  nor  do  those  orders  when  issued  possess  the 
wsential  qualities  and  attributes  of  commercial  pax)er.  As  soon  as 
countersigned  and  registered  by  the  treasurer  they  are  at  once  due, 
without  presentment  for  or  demand  of  payment,  and  hence,  whether 
assignable  or  not,  they  are  always  open  to  any  defense  which  would 
be  available  if  the  suit  were  brought  in  the  name  of  the  original 
payee.  Indeed,  it  is  admitted  by  counsel  in  this  case  that  the  true 
state  of  the  account  between  the  payee  of  the  order  and  the  county 
may  always  be  shown  by  way  of  defense,  even  as  against  an  innocent 
holder.  This  is  in  effect  conceding  they  are  not  commercial  paper, 
ior  if  commercial  paper,  such  a  defense  would  not  be  available  aa 
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against  an  innocent  holder.  In  all  cases  the  county  has  to  deal  with 
the  indebtedness  which  the  order  represents,  and  it  cannot  be  made 
liable  twice  on  account  of  the  same  indebtedness.  Should  the  of- 
ficer pay  the  claim  to  an  unauthorized  person  not  in  possession  of 
the  order,  it  would  not  operate  as  a  discharge  of  the  debt,  and  th© 
officer  would  be  personally  liable  for  a  misappropriation  of  the  fund. 
The  creditor  of  the  county  is  not  to  be  deprived  of  his  claim  be- 
cause he  has  accidentally  lost  the  order  which  represents  it,  provided 
he  notifies  the  county  of  the  loss  before  payment  to  the  holder  of 
the  order,  who  must  necessarily  derive  his  title  through  a  polluted 
source.  Where  there  has  been  no  actual  transfer  or  payment  of 
the  indebtedness  before  the  proper  authorities  of  the  county  are 
notified  of  the  loss  of  the  order,  the  creditor  will  be  entitled  to  pay- 
ment notwithstanding  such  loss,  and  the  holder  of  such  lost  order 
will  be  i^emediless  so  far  as  the  county  is  concerned.  His  only  remedy 
would  be  against  the  j)arty  from  whom  he  got  it;  and  there  would 
be  no  hardship  in  this,  since  every  one  purchasing  such  paper  is 
conclusively  presumed  to  know  that  by  his  purchase  he  only  ac- 
quires the  rights  of  his  assignor,  whatever  they  may  be,  and  whether 
there  has  been  a  written  assignment  or  a  mere  transfer  by  delivery 
makes  no  difference  in  this  respect. 

We  regard  the  rule  well  settled,  by  consideration  of  public  policy 
as  well  as  by  a  decided  preponderance  of  authority,  that  warrants 
or  orders  drawn  by  one  municipal  officer  upon  another,  in  the  dis- 
bursement of  the  funds  of  the  municipality  and  payment  of  its  in- 
debtedness, arc  not  to  be  regarded  as  negotiable  or  commercial 
paper,  cutting  off  equities  against  the  corporation.  As  we  have  al- 
ready seen,  the  official  agents  of  these  municipalities  have  no  im- 
plied power  to  execute  such  paper,  and  to  clothe  these  warrants  or 
orders  with  the  qualities  and  attributes  of  commercial  securities 
would  be  to  give  them  a  character  foreign  to  the  object  and  pur- 
poses of  their  creation.  Hewitt  v.  Norinal  School  District,  94  111. 
528. 

While  these  orders  if  payable  at  a  future  day  would  be  in  form 
inland  bills  of  exchange,  yet  there  is  in  fact  a  want  of  the  usual 
parties  essential  to  such  paper.  In  the  case  of  a  bill  of  exchange 
we  have  the  drawer,  payee  and  drawee,  the  latter  after  acceptance 
being  called  the  acceptor.  These  parties  upon  the  execution  of  the 
paper  assume  certain  specific  duties  and  obligations  toward  each 
other.     The  instrument  is  a  written  contract  between  them.     In 
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the  case  of  a  municipal  warrant  or  order  nothing  in  fact  of  this 
kind  occurs-  The  oflScers  signing  the  paper  assume  no  personal 
liability  upon  it.  If  neyer  paicT,  the  officer  drawing  it  could  not 
successfully  be  sued  upon  it,  nor  could  the  treasurer  be  sued  for  non- 
payment, except  where  he  refuses  after  the  necessary  funds  have  been 
provided  for  that  pui-pose,  and  then  not  on  the  instrument  itself, 
ludeed,  neither  the  clerk  nor  the  treasurer  is  a  party  to  a  county 
onler.  The  county,  in  contemplation  of  law,  is  both  drawer  and 
drawee.  That  is  the  county,  through  its  official  agent,  the  clerk, 
draws  an  order  on  itself.  Xo  duty  or  obligation  therefore  is  created 
between  the  apparent  drawer  and  drawee  upon  the  making  of 
such  au  onler  as  is  usually  created  in  the  case  of  a  bill  of  exchange, 
for  the  dmwer  and  drawee  are  the  same  party,  and  strictly 
sj leaking  one  cannot  owe  a  legal  duty  to  himself.  Moreover,  this 
initniment  was  payable  out  of  a  particular  fund,  namely,  such 
moneys  as  might  happen  to  be  in  the  treasury  not  otherwise  appro- 
priated, while  it  is  essential  to  commercial  paper  that  it  be  payable 
ulisoiutely  and  at  all  events.  This  of  itself  shows  that  such  orders 
orwaniints  arc  not  to  be  regarded  as  commercial  paper.  These 
c«)nsideratious,  when  taken  in  connection  with  the  manifest  objects 
andpuqwses  of  the  legislature  in  providing  for  such  orders,  as  here- 
tofore stated,  clearly  show  they  were  not  intended  to  be  included  in 
that  class  of  instruments  provided  for  in  chapter  98  of  the  Revised 
Statutes,  entitled  "Negotiable  Instruments." 

In  addition  to  this  it  is  manifest,  from  even  a  cursory  examina- 
tion of  that  chapter,  that  many  of  its  provisions  are  wholly  inappli- 
cable to  instruments  of  the  character  we  are  considering.  The  case 
of  Garvin  v.  Wtswell,  83  111.  215,  is  cited  as  holding  a  pontrary 
doctrine.  The  instrument  in  that  case  was  not,  like  the  one  in  the 
present,  an  ordinary  county  order,  issued  under  the  general  law  re- 
lating to  such  instruments.  On  the  contrary,  it  was  not  only  in 
form  a  negotiable  security,  but  was  intended  by  the  county  author- 
ities at  the  time  of  its  issue  to  be  put  upon  the  market  and  sold  as 
such.  And  while  there  was  no  authority  to  issue  it  at  the  time  it 
vas  done,  yet  a  few  days  afterward  the  legislature  passed  a  special 
act  ratifying  the  action  of  the  board  of  supervisors  in  issuing  it  and 
others  of  a  similar  character,  whereby  the  same  were  rendered  valid 
and  binding  on  the  county.  (Vol.  1,  Pr.  1865.)  The  effect  of  this 
act  was  equivalent  to  a  previous  authority  to  issue  the  instrument, 
and  gave  to  it,  as  was  originally  intended,  all  the  attributes  of  com« 
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mcrcial  paper.  That  the  legislature  has  ample  power  to  authorize 
<;ounties  or  other  municipalities  to  issue  negotiable  securities  is  not  to 
be  questioned,  yet  without  such  special  legislative  authority  they 
have  no  power  to  do  so,  and  there  is  no  pretense  that  the  order  in 
this  case  was  issued  for  any  such  purpose,  or  was  authorized  by 
Any  special  act  of  the  legislature. 

Nevertheless,  in  many  of  the  States,  including  our  own,  it  has 
become  quite  common  in  business  transactions  to  transfer  these  in- 
struments by  written  indorsements,  in  the  same  manner  as  if  com- 
mercial paper,  and  this  usage  or  custom  prevails  to  such  an  extent 
that  many  courts  of  the  highest  respectability  have  recognized  the 
validity  of  such  assignments,  for  the  purpose  simply  of  enabling 
the  assignee  to  sue  in  his  own  name,  saving  to  the  municipality  all 
equities  and  defenses  which  would  be  available  if  the  suit  were 
brought  in  the  name  of  the  original  payee. 

We  perceive  no  substantial  objections  to  this  doctrine,  and  it  is 
helieved  that  public  convenience  will  be  promoted  by  its  recognition. 
Indeed,  the  principle  has  already  been  recognized  by  previous  de- 
cisions of  this  court.  Newell  v.  School  Directory  68  111.  614; 
Turner  P.  and  S.  R,  B.  Co.,  95  id.  134;  a.  c,  35  Am.  Rep.  144. 

The  foregoing  general  views  are  believed  to  be  fully  sustained  by 
the  following  authorities:  1  Dan.  Neg.  Inst.,  §  427;  Dill.  Mun. 
Corp.,  §  406  (1st  ed.);  Mayor  v.  Ray,  10  Wall.  468;  Dana  v.  San 
Francisco,  19  Cal.  491;  People  v.  Eldorado  Cou^ity,  11  id.  175; 
Clark  V.  Polk  County,  19  Iowa,  248;  Clark  v.  City  of  Des  Moines, 
id.  199;  Hyde  v.  Franklin  County,  27  Vt.  185. 

It  follows  from  what  we  have  already  said  that  an  action  for  the 
amount  of  the  order  in  question  could  not,  after  payment  to  Comis- 
key,  have  been  maintained  in  his  name  against  the  county,  either 
for  his  own  use  or  that  of  the  relator,  and  hence  the  county,  under 
the  facts  of  this  case,  is  not,  as  we  have  already  stated,  liable  to  the 
relator  in  any  form  of  action. 

The  judgment  of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirvied. 
Waucbb,  J.,  dissenting. 
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Payne  v.  Newcomb. 
(iooin.6u.) 

Uwry — by  agenL 

A  loAn  made  through  the  lender's  agent,  the  lender  underBtandlng  that  th» 
agent  is  to  charge  the  borrower  for  the  agent's  services  in  procuring  the 
loan.  In  addition  to  lawful  interest,  and  the  agent  receiving  pay  therefor 
aeeordingly,  is  usurious.* 


B 


ILL  for  injunction  and  account.     The  opinion  states  the  case.. 
The  defendant  had  judgment  below. 


E.  P.  Bull  and  Z.  O.  Pearre,  for  plaintiff  in  error 

Charles  H.  Wood,  for  defendant  in  error. 

Walker,  J.  Complainant  Mary  M.  Payne  was  the  owner  of 
about  400  acres  of  land  in  Livingston  county,  and  in  July,  1867,  she 
and  her  husband  wishing  to  procure  a  loan  of  $2,000,  applied  tO' 
Newcomb,  a  loan  agent  in  Chicago.  He  loaned  them  the  money, 
took  their  note,  payable  to  Herrick  Stevens  in  two  years,  with  tea 
per  cent  interest,  semi-annually.  To  secure  the  loan  they  executed 
a  tmst  deed  for  the  land  to  Pierce,  with  the  usual  power  of  sale. 
Complainants  subsequently  procured  other  loans  from  Newcomb, 
and  gave  similar  notes  and  tmst  deeds  on  the  land.  When  each 
loan  was  made,  Xewcomb  deducted  from  the  amount  five  per  cent, 
which  he  claimed  as  a  commission  for  2)rocuring  the  loan.  There- 
were  several  extensions  of  the  time  for  payment,  and  when  they 
were  made  he  charged  two  and  a  half  2>er  cent,  as  ho  claims,  for 
pnx?iiring  them.  Wlien  interest  was  not  promptly  paid  it  was  com- 
])ouncled  at  the  rate  that  the  notes  bore.  Complainants  claim  to 
have  borrowed  no  more  than  <56,G30,  and  Payne  so  testifies,  and  to 
have  paid  in  all  $5,800,  and  yet  Newcomb.  on  the  1st  of  November, 
1877,  furnished  a  statement  in  w;hich  he  claimed  there  was  still  due 
•11,967.17.  It  is  claimed  that  Newcomb,  in  making  these  loans, 
was  Stevens'  regular  agent ;  that  being  such,  he  made  the  loans 
and  retained  the  commissions  with  the  knowledge  and  a2)proval  of 
Stevens. 

*  See  Brigham  v.  Myen  (51  Iowa,  897),  83  Am  Bop.  IKL 
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The  bill  was  filed  to  enjoin  a  sale  of  the  land  under  the  power  in 
the  trust  deeds,  and  for  an  account  to  ascertain  what  is  equitably 
due  after  deducting  usury  and  illegal  charges.  On  a  hearing  the 
court  dismissed  the  bill,  and  comj^lainants  appealed  to  the  Appellate 
Court  for  the  second  district,  where  the  decree  was  afiinned. 
They  thereupon  bring  the  record  to  this  court  on  error,  and  urge  a 
reversal. 

[Omitting  statement  of  testimony.] 

From  all  of  this  testimony  we  hvq  compelled  to  believe  that  New- 
comb  was  the  agent  of  Stevens  from  the  time  the  application  was 
made  for  the  loan.  The  whole  transaction  is  not  susceptible  of  any 
other  construction.  It  is  apparent  that  Stevens  regarded  and  re- 
lied on  Newcomb  as  his  agent,  and  would  have  held  him  liable  for 
loss  growing  out  of  neglect  of  duty.  Newcomb  testifies  that 
Stevens  would  have  held  him  liable  for  a  mistake  in  examining  the 
title.  If  so,  then  ho  was  Stevens'  agent  as  well  before  as  after  the 
loans  were  made,  and  no  such  distinction  can  be  reasonably  drawn 
as  that  Newcomb  was  Payne's  agent  before  and  Stevens'  after  the 
loans  were  made. 

Did  Stevens  know  that  Newcomb  was  charging  for  his  services, 
and  collecting  it  from  the  borrower?  Newcomb  says  that  it  was 
the  understanding  he  was  to  get  it  of  the  borrower,  and  that  es- 
tablishes the  fact  l)ey<)nd  all  cavil.  "Were  these  payments  of  com- 
missions of  benefit  or  profit  to  Stevens?  They  unquestionably 
were,  as  they  paid  his  agent  for  long  continued  and  valuable  services 
rendered  by  Newcomb  for  him.  No  one  will  believe  that  Newcomb 
thus  incurred  liability  to  Stevens,  and  rendered  skillful  and  val- 
uable services  for  him  more  than  twenty  years,  as  a  mere  gratuity.  It 
was  not  so  understood.  Newcomb  says  he  was  to  get  his  pay  from 
the  borrower.  Stevens  then  paid  what  he  owed  to  Newcomb  by  re- 
quiring the  agent  to  impose  it  on  the  person  to  whom  loans  were 
made.  The  arrangement  amounted  to  no  more  or  less  than  requir- 
ing the  agent  to  loan  for  a  per  cent  sufficiently  high  to  yield  Stevens 
the  highest  rate  of  interest  allowed  by  the  law  and  to  pay  the  agent 
for  his  responsibility,  labor,  skill  and  trouble.  In  effect  the  trans- 
action is  the  same  i\3  had  the  loan  been  made  at  fifteen  per  cent, 
and  ten  had  been  paid  to  Stevens  and  five  to  Newcomb.  This  was 
the  result  which  was  by  the  parties  intended  before  the  inception 
of  the  transaction.  It  was  in  yursuance  of  an  arrangement  of  the 
lender  and  his  agent. 
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Again,  we  are  strongly  impressed  that  there  is  included  a  large 

u'Hint  of  iisunoiis  interest  in  the  claim  of  the  balance  due  on  these 
loans,  as  well  as  compound  interest.  The  statement  rendered  by 
Kewcomb  contains  a  charge  of  $319.19  for  interest  on  interest,  and 
another  charge  for  his  commissions  of  1545.50,  and  from  the  amount 
he  st;ites  was  loaned  and  sidmits  was  paid  we  must  suppose  a  large 
amount  of  commissions  had  been  paid,  also  interest  on  interest. 
When  over.i»12,090  was  claimed  to  be  due  when  Newcomb  testified, 
it  must  be  that  there  had  been  deducted  from  payments  made  a 
large  sum  for  such  items,  or  from  some  other  illegal  charge.  We 
are  of  opinion  that  the  evidence  shows  that  the  amount  claimed 
contains  usurious  charges,  and  that  usury  has  been  charged  and 
retained. 

It  is  however  claimed  that  Stevens  is  not  liable  for  what  New- 
comb  retained  and  charged  for  what  is  called  commissions;  that  he 
had  the  right  to  charge  any  sum  he  chose,  and  that  would  not 
render  the  loan  usurious.  Had  Stevens  not  known  that  Newcomb 
was  making  such  charges  it  may  be  that  ho  would  not  have  been  af- 
fected by  them.  But  here  it  was  agreed  between  Stevens  and  New- 
oomb that  the  latter  should  charge  a  commission  of  the  borrower  to 
pay  him  for  his  services.  Stevens  obtained  the  services  of  New- 
oomb. They  were  of  value  to  him,  and  no  one  will  pretend  that 
Kewcomb  rendered  them  as  a  gratuity.  They  were  rendered  for 
Stevens,  and  they  were  paid  for  by  him  by  indirectly  charging  the 
amoant  to  and  requiring  the  borrower  to  pay  it,  and  this  too  by  the 
express  authority  of  Stevens.  Had  ho  directed  Newcomb  to  loan 
at  fifteen  \^r  cent  for  the  fii'st  year  and  ten  per  cent  for  each  suc- 
ceeding year,  and  to  retain  five  per  cent  on  the  loan  for  the  first 
year,  and  two  and  a  half  per  cent  for  renewals  and  extensions,  and 
to  retain  the  extni  i>er  cent  above  ten  per  cent  as  compensation  for 
his  services,  would  any  one  say  that  was  not  usury?  And  in  what 
does  the  transaction  differ  by  tlie  form  given  it  by  the  agreement  of 
the  parties?  In  each  case  Stevens  would  get  Newcomb's  services 
and  compel  the  borrower  to  pay  for  them. 

There  is  no  more  familiar  rule  in  the  law  than  that  the  usury 
laws  cannot  be  evaded  by  mere  pretenses,  shifts  or  evasions.  This 
mle  runs  through  all  of  the  books,  and  requires  the  citation  of  no 
anthority  in  its  support.  The  policy  of  the  statute  is  to  protect  the 
weak  and  necessitous  from  the  oppression  of  the  strong,  and  to 
aanction  such  transactions  as  this  would  be  to  defeat  that  policy. 
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Courts  have  no  right  to  judge  of  the  policy,  but  must  enforce  the- 
law  as  they  find  it.     Whenever  deemed  proper  the  general  assem- 
bly  will  change  the  policy  by  modifying  or  repealing  the  statute^ 
but  until  80  modified  or  repealed  we  have  no  power  to  alter  or 
change  its  provisions. 

The  Supreme  Court  of  Nebraska  say  it  is  a  well-settled  rule  of 
law  that  will  not  bo  questioned,  "that  in  all  cases  where  a  person 
employs  another  as  his  agent  to  loan  money  for  him  and  places  the 
funds  in  the  hands  of  the  agent  for  such  purpose,  the  principal  is 
bound  by  the  act  of  his  agent;  and  if  the  agent  charges  the  borrower 
of  such  money  unlawful  interest,  or  even  demands  and  receives  from 
the  borrower  a  bonus  for  such  loan,  and  api>ropriates  it  to  his  own 
individual  use,  either  with  or  without  the  knowledge  of  the 
principal,  the  principal  is  affected  by  the  act  of  the  agent. 
In  contemplation  of  law  the  acts  of  the  agent  are  the  acta 
of  the  principal,  because  the  nature  of  the  business  which  he 
has  placed  in  charge  of  his  agent  furnishes  the  means  of  violating 
tlic  law.  In  such  business  transactions  by  agency  there  can  not  be 
an  agreement  between  the  lender,  through  the  agent,  and  the  bor- 
rower, and  a  separate,  distinct  contract  between  the  agent  and 
borrower,  because  it  is  in  consideration  of  the  loan  that  the  un- 
lawful interest  or  bonus  is  paid,  and  hence  the  whole  transaction 
must  be  a  single  indivisible  proposition, — it  is  one  contract  only.'* 
Philo  V.  Butierfieldy  3  Xeb.  256.  And  to  the  same  effect  are  the 
cases  of  Cheney  v.  Whiles  5  Neb.  261;  s.  c,  25  Am.  Rep.  487,  and 
CJieney  v.  Woodruff,  6  Neb.  151.  In  this  last  case,  where  the  agent- 
received  from  the  borrower  a  note  and  mortgage  for  the  bonus  or 
commission  for  making  the  loan,  it  was  held  that  it  tainted  the  loan 
with  the  vice  of  usury. 

The  Court  of  Appeals  in  New  York,  by  a  divided  court,  lay  down 
as  a  rule  in  such  cases,  that  a  bonus  received  by  the  agent  above 
the  legal  rate  of  interest,  without  the  knowledge,  consent  or 
sanction  of  the  principal,  and  under  circumstances  where  no  such 
knowledge,  sanction  or  consent  can  be  reasonably  inferred,  will  not 
render  the  contract  usurious.  Condit  v.  Baldwin,  21  N.  Y.  219. 
the  question  was  again  before  the  court  in  Bell  v.  Day,  32  id. 
165,  and  the  rule  was  sanctioned  by  a  divided  court,  and  partly  on 
the  rule  of  stare  decisis,  A  majority  were  against  the  rule,  but 
two  of  the  judges  felt  bound  by  the  case  of  Condit  v.  Baldwin^ 
supra,  otherwise  the  fact  the  agent  received  the  bonus  or  commis-^ 
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fiion  would  have  been  held  to  taint  the  transaction  with  usury  even 
vithout  the  knowledge  or  assent  of  the  lender,  as  was  held  by  the 
Nebraska  court. 

This  is,  we  believe,  as  fur  as  any  court  has  gone  in  that  direction. 
And  Tyler,  in  his  work  on  Usury,  p.  170,  says  that  the  question 
may  be  regarded  as  settled  in  that  court;  but  from  the  strong  and 
able  and  well  fortified  opinions  of  the  dissenting  judges  it  is  doubt- 
ful whether  the  rule  will  be  readily  assented  to  by  the  courts  of 
other  States.  That  author  lays  dowii  the  rule,  at  page  15C,  tliat 
''if  the  agent,  in  good  faith,  makes  the  loan  for  another,  and 
exacts  a  bonus  besides  the  legal  interest,  for  his  own  benefit,  with- 
out the  authority  or  knowledge  of  the  principal,  the  loan  is  not 
thereby  rendered  usurious." 

In  Racers  v.  Buckingham,  33  Conn.  81,  it  is  said:  "This  would 
have  been  unquestionably  a  usurious  loan  if  made  by  David 
Bulkley.  It  was  in  fact  made  by  his  son,  as  his  agent.  The  question 
in  the  case  is  therefore  one  of  authority.  If  the  loan  as  made  was 
authorized  originally  by  David  Bulkley,  or  was  subsequently  and 
intelligently  ratified  by  him,  it  was  usurious;  but  if  the  additional 
8um  of  ten  dollars  was  exacted  by  and  paid  to  the  agent  for  the 
use  and  benefit  of  the  agent  only,  without  prior  authority  from  tho 
principal  or  subsequent  knowledge  and  ratification  by  him,  it  was 
not  usurious.  It  is  not  found  as  a  fact  that  the  agent  was  author- 
ized to  take  the  usurious  excess.  Such  authority  will  not  be  pre* 
sumed  when  the  agency  is  special,  and  limited  to  a  single  tnuis- 
actioQ.  It  may  be  presumed  when  the  agency  is  general,  and  em- 
braces the  business  of  making,  managing  and  collecting  the  loans 
of  a  moneyed  man;  and  the  facts  found  show  such  an  agency  in  this 
case.  But  it  is  a  presumption  of  fact  and  may  be  rebutted,  and 
whether  it  was  or  not  in  this  case,  it  was  the  duty  of  tho  auditor  to 
determine.  ♦  ♦  •  And  we  think  that  the  peculiar  and  distinct 
manner  in  which  the  ten  dollars  excess  was  agreed  to  be  paid,  in 
connection  with  the  other  facts  found,  would  have  justified  the 
auditor  in  finding  that  it  was  an  unauthorized  exaction  by  the  agent 
for  Ilia  compensation,  and  must  have  been  so  understood  by  tlie 
borrower." 

These  cases  all  recognize  the  nile  that  if  the  bonus  or  commis- 
sion is  taken  by  the  agent  with  the  consent,  or  by  authority,  or 
with  the  knowledge  of  the  principal,  or  if,  without  his  knowledge, 
«Bthority  or  consent,  he  afterward  ratifies  the  act  of  the  agent, 
Vol.  XXXIX  — 10 
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knowing  the  facts,  the  loan  must  be  treated  as  tainted  with  usury. 
The  rule  is  reasonable,  and  tends  to  prevent  the  evasion  of  the  pi^o- 
visions  of  the  law.  It  is  true  the  rule  of  the  Nebraska  court  is 
broader,  but  embinices  the  rule  of  the  other  courts. 

In  the  case  of  Muir  v.  Newark  Savings  InsiL,  1  Green  (N.  J.), 
537,  it  was  held,  that  if  an  agent  in  making  a  loan  accepts  from  the 
borrower  a  bonus  above  the  legal  rate  of  interest,  it  will  not  render 
^  the  transaction  usurious  unless  the  fact  Avas  known  to  the  lender, 
or  he  received  the  benefit  of  the  bonus.  Neither  knowledge  by  nor 
■profit  to  the  lender  was  jiroved,  and  hence  the  case  was  held  not  to 
fall  within  the  rule. 

We  are  referred  to  the  Ciise  of  Bollinger  v.  Bourlaiulj  87  111.  513; 
«.  c,  29  Am.  Rep.  69,  as  announcing  a  different  rule.  This  is  a 
misapprehension  of  the  scope  of  the  decision.  In  that  case,  Bour- 
land  lived  in  Peoria,  and  he,  as  the  agent  of  Ballinger,  procured  a 
loan  of  l?l 7,000  for  him,  and  charged  Ballinger  a  commission  of  five 
per  cent  on  that  sum  for  procuring  the  loan,  and  $100  for  going  to 
Chicago  and  obtaining  a  release  of  the  premises  from  a  mortgage  on 
them  of  l?16,000,  which  charges  Ballinger  paid  to  Bourland.  Tho 
court  say  :  "  There  appears  but  the  simple  transaction  itself,  with- 
out any  pretense  by  the  testimony  that  the  insurance  company  was  in 
any  way  privy  to  receiving  the  money  by  Bourland,  or  that  the 
agreement  therefor  was  with  the  knowledge  or  authority  of  the  in- 
surance company,  or  that  it  derived  any  benefit  therefrom." 

In  that  case  the  insurance  company  was  the  lender  and  Ballinger 
the  borrower,  and  nothing  appears  to  show  Bourland  was  the  agent 
4>f  the  company.  The  opinion  proceeds  on  the  ground  that  the  in* 
snrance  company  was  in  no  way  privy  to  the  payment  by  Ballinger 
to  Bourland  of  the  commission  and  the  $100  for  his  services  in 
-obtaining  the  release  of  the  premises  from  the  mortgage,  or  that  tho 
agreement  was  with  tho  knowledge  or  authority  of  the  lender,  or 
tliat  it  derived  any  i)rofit  therefrom,  thus  negatively  asserting  that 
had  the  lender  been  privy  to  the  agreement  or  it  hatl  been  made 
ivith  tlic  knowledge  or  authority  or  to  the  profit  of  the  lender,  the 
transaction  would  have  been  usurious.  That  case  falls  far  short,  of 
justifying  the  transaction  in  the  case  at  bar.  It  may  not  ann  unce 
the  rule  as  broadly  as  other  courts,  but  it  contains  nothing  that 
sanctions  the  taking  of  a  commission  or  bonus  by  the  agent  with  the 
privity,  knowledge  or  consent  of  the  principaL  We  are  not  re- 
quired to  go  the  length  of  the  Nebraska  cases  to  condemn  this 
transaction 
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We  are  also  referred  to  the  case  of  Phillips  v.  RobertSy  90  111.  492, 
as  an  authority  in  favor  of  defendants  i  n  cn*or.  In  that  case  Phillips 
was  a  loan  broker,  and  as  such  had  loaned  to  one  Benden  a  sum  of 
money,  and  charged  and  received  from  him  il50  as  commissions. 
Roberts  claimed  that  under  an  agreement  existing  between  him  and 
Phillips  he  was  entitled  to  850  of  the  commissions  thus  received, 
for  having  taken  Benden  to  Phillips  as  a  customer.  Phillips  refused 
to  pay,  and  Roberts  sued  him  to  recover  the  amount,  and  it  was 
held  he  might  recover.  That  case  in  no  wise  involved  the  question 
nnde.  discussion  in  this  case,  and  consequently  is  not  applicable  to 
its  faces.  Roberts  had  contracted  with  Phillips,  and  his  contract 
in  nowise  involved  any  question  of  usury  between  the  borrower  and 
lender.  Whether  there  was  usury  or  not,  could  in  nowise  affect  the 
contract  between  Roberts  and  Phillips. 

[Omitting  a  minor  consideration.] 

Cbaio,  C.  J.,  dissenting. 


o^sss 
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Animaia — injury  by  —  contributory  negUgeneS'^ pleading. 

The  doctrine  of  contributory  negligence  applies  to  cases  of  personal  Injary  b^ 
vicious  animals,  and  the  complaint  in  sucb  action  must  aver  that  the  plaintifl 
was  not  negligent.* 

ACTION  for  i>ersonal  injury  by  the  bite  of  a  dog.     The  opinioa 
Btates  the  case.     The  plaintiff  had  judgment  below. 

S.  P.  OyleVy  for  appellant. 

F.  S.  Staff  and  P.  M.  Dilly  for  appellees. 

Best,  C.  The  appellee  John  Moray  brought  this  suit  against 
his  co-api)ellec  and  the  appellant.  His  complaint  consisted  of  two 
paragraphs.  He  averred,  in  substance,  in  the  first,  that  said  James 
and  Thomas  Williams  wrongfully  kept  a  certain  dog,  well  knowing 

*  See  contnu  Mutter  v.  McKesann  (73  N.  Y.  19B),  S9  Am.  Bep.  ISSL 


MAY  TEKM,  1881.  77 


WilliamB  ▼.  Moray. 


that  said  dog  was  accustomed  to  attack  and  bite  mankind ;  that 
while  they  so  kept  him,  said  dog  did  attack  and  bite  the  plaintiff, 
by  reason  whereof  he  was  greatly  injured  and  damaged  in  the  sum 
of  *500. 

In  the  second,  he  in  substance  averred  that  said  James  and 
Thomas  Williams  did  wrongfully  keep,  unsecured,  a  certain  ferocious 
and  mischioYOus  dog,  and  suffered  the  same  to  run  at  large,  well 
knowing  said  dog's  ferocious  and  mischievous  nature,  and  his  pro- 
pensity to  attack  and  bite  mankind ;  that  while  said  dog  was 
suffered  by  them  to  run  about,  without  restraint  or  confinement, 
he  did,  on  the  street  and  sidewalk,  in  the  city  of  Franklm,  attack 
and  bite  the  plaintiff,  throwing  him  down,  tearing  his  clothing, 
wounding  and  lacerating  one  of  his  legs,  Avith  great  violence,  by 
reason  of  which  the  plaintiff  was  greatly  injured,  and  sustained 
damages  in  the  sum  of  ^500. 

The  appellant  demurred  to  each  paragraph  of  the  complaint, 
because  neither  stated  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  he  excepted.  Both  defendants  filed 
an  answer  in  denial.  The  issue  was  submitted  to  a  jury,  and  a  verdict 
returned  for  the  appellee  against  the  appellant,  and  in  favor  of  the 
appellee  Thomas  Williams.  The  appellant  moved  for  a  new  trial, 
which  was  overruled,  and  he  excepted.  A  judgment  was  rendered 
against  him  upon  the  verdict,  from  which  ho  appeals  and  assigns, 
as  error,  that  the  court  erred  in  overruling  his  demurrer  to  each 
paragraph  of  the  complaint,  and  in  overruling  his  motion  for  a 
new  trial. 

In  support  of  the  first  assignment,  it  is  insisted  that  the  facta 
averred  do  not  show,  nor  is  there  any  averment  in  the  complaint, 
that  the  appellee  was  himself  without  fault,  and  therefore  each 
paragraph  was  insufficient  on  demurrer. 

In  all  actions  of  negligence  this  is  the  rule  of  pleading.  It  was 
80  held  in  the  case  of  President,  etc.,  v.  DusouchetU  2  Ind.  586,  and 
the  ruling  in  that  case  has  been  uniformly  followed  since.  Evans- 
vilie,  etc^  B.  Co.  v.  Hiatty  17  id.  102  ;  Indianapolis,  etc.,  R.  Co* 
V.  Keeietfs  AdmW,  23  id.  133 ;  Evansville,  etc.,  R.  Co.  v.  Dexter, 
24  id*  411 ;  Jeffersonville  R.  Co.  v.  Hendricks^  AdvCr,  26  id.  228 ; 
Louisville,  etc.,  Ry.  Co.  t.  Roland,  53  id.  398. 

In  the  case  last  cited  it  is  said,  that  in  this  State  it  is  established 
by  a  long  line  of  decisions,  that  in  actions  to  recover  for  an  injury 
caused  by  the  negligence  of  another,  the  complaint  must  show  that 
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the  party  injured  was  himself  guilty  of  no  negligence  that  con- 
tributed to  the  injury.  This  is  then  the  settled  rule  in  all  cases 
to  which  it  applies.  Does  it  apply  in  this  case  ?  It  does,  if  the 
action  is  based  upon  the  negligence  of  the  appellant. 

In  Shearman  and  Redfield  on  Negligence,  it  is  said  :  "  Sec.  186. 
The  owner  of  an  animal  is  liable  for  injuries  which  by  his  negligence 
he  suflFers  it  to  commit ;  and  except  in  some  cases  provided  for  by 
statute  (which  will  be  hereafter  separately  considered),  he  is  not 
liable  for  the  acts  of  the  animal  upon  any  other  ground  than  that 
of  negligence,  actual  or  presumed." 

The  common  law  imposes  the  duty  npon  the  owner  of  an  animal 
that  is  naturally  inclined  to  stray  and  trespass  upon  the  lands  of 
another,  to  restrain  it,  and  if  he  does  not,  negligence  is  presumed. 
This  duty  is  not  imposed  upon  the  owner  of  a  dog,  for  the  reason 
tluit  the  straying  of  such  an  animal  ui)on  the  lands  of  another  is 
not  liable  to  cause  an  injury,  but  a  like  duty  is  imposed  upon  the 
owner  of  a  dog  to  restrain  him,  if  the  owner  have  knowledge  that 
he  is  vicious,  and  if  he  is  not  restrained,  the  failure  so  to  do  is 
negligence. 

The  gist  of  the  action  is  the  failure  to  keep  such  animal  securely. 
It  is  frequently  said  that  the  scienter  is  the  gist  of  the  action,  and 
it  is  true  that  no  action  can  be  maintained  without  it,  but  it  is 
equally  true  that  no  action  can  be  maintained  with  it  alone.  No 
law  is  violated,  nor  any  liability  created  by  securely  keeping  a 
ferocious  animal,  with  knowledge  of  its  vicious  disposition,  but  this 
knowledge  imposes  the  duty  to  keep  it  safely,  and  the  neglect  to  do 
this,  coupled  w^ith  an  injury,  creates  the  liability.  No  negligence 
is  imputed  without  this  knowledge,  and  with  it  no  liability  is  in- 
curred, without  negligence. 

If  the  owner  of  such  animal,  after  notice  of  its  vicious  disposi- 
tion, neglects  to  keep  it  securely,  and  any  person  is  injured  by  it, 
he  is  prima  facie  liable  for  the  injury,  without  proof  of  neglect  in 
keeping  such  animal.  He  must  keep  it  safely,  or  respond  in  dam- 
ages for  all  injuries  inflicted  by  it,  without  the  fault  of  the  person 
injured. 

This  court  said  in  Parttowy.  Eaggariy^  35  Ind.  178,  that  "  Who- 
ever keeps  an  animal  accustomed  to  attack  or  bite  mankind,  with 
knowledge  of  its  dangerous  propensities,  is  prima  facie  liable  to  an 
action  for  damages  at  the  suit  of  any  person  attacked  or  injured  by 
the  animal,  without  proof  of  any  negligence  or  fault  in  the  securing 
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or  taking  care  of  it.  The  gist  of  the  action  is  the  keeping  the 
animal  after  knowledge  of  its  mischievous  disposition.  Add.  on 
Torts,  184.  It  was  the  duty  of  the  defendant  to  see  to  it  that  aa 
dsngerousau  animal  was  left  in  safe  hands." 

The  neglect  of  the  owner  renders  him  prima  facie  liable  to  eveiy 
person  who  is  injured  by  such  animal,  after  notice  of  its  yiciauff 
disposition.  It  does  not  however  render  him  absolutely  liableu 
His  negligence  will  not  render  him  liable,  if  the  negligence  of  thi^ 
injured  p:irty  contributed  to  the  injury. 

Judge  Cooley,  in  his  work  on  Torts,  at  page  346,  says  :  "  The 
doctrine  of  contributory  negligence  applies  to  the  case  of  injury  by 
animals."  The  same  is  asserted  in  section  199  of  Shearman  and 
Reilfield  on  Negligence,  and  has  been  recognized  as  a  rule  of  law, 
a:)|>Iicable  to  all  the  cases  brought  to  recover  for  such  injurie&^ 
SinUh  Y.  Pelah,  2  Str.  1264 ;  Woolf  v.  Ckalker,  31  Conn.  121 ;, 
B'ackinan  v.  Simmons^  3  C.  &  P.  138  ;  Loomis  v.  Terry,  17  Wend^ 
4li'J ;  Mitnn  v.  Heed,  4  Allen,  431. 

As  the  gravamen  of  the  action  is  negligence,  and  as  contributory- 
negligence  by  the  injured  party  will  preclude  a  recovery,  the  com* 
plaint  should  aver  that  the  plaintiff  was  without  fault.  It  is  tnie 
that  each  paragraph  of  this  complaint  is  in  accordance  with  the 
forms  in  Chitty,  Abbott,  etc.,  but  these  forms  are  in  actions  of 
negligence,  and  cannot  be  regarded  as  sufficient  in  this  State,  under 
the  rule  established  in  2  Ind.  svpra. 

For  these  reasons  we  are  of  opinion  that  the  same  rule  applies  ty 
this  case,  and  that  the  court  erred  in  ovcrnding  appellant's  demurrer 
to  each  i>aragraph  of  the  complaint. 

It  is  therefore  ordered,  upon  the  foregoing  opinion,  that  the  judg- 
ment be,  and  is  hereby  in  all  things  reveraed,  at  the  costs  of  tho^ 
ap})ellee  John  Moray,  with  instructions  to  sustain  the  demurrer^ 

with  leave  to  amend. 

So  ordered^ 

City  of  Logansport  v.  Justice. 

(74  Ind    878.) 
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KoCioe  to  a  city  oouncilman  of  a  defect  in  a  street  of  tlie  city  is  notice  to  ^hm- 
dij,  altbougli  the  councilman  is  not  at  the  time  engaged  in  any  official 
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ACTION  for  personal  injury  by  defect  in  a  street.     The  opinioa 
slates  the  ease.     The  plaintiff  had  judgment  below. 

M.  Winfield,  for  appellant. 

B.  C.  Juaticej  for  appellee. 

Woods,  J.  This  was  an  action  by  the  appellee  against  the  ap- 
pellant, to  recover  damages  for  an  alleged  injury  to  the  plaintiff, 
received  in  driving  over  a  bridge  across  a  certain  ditch  in  the  city, 
which,  it  was  alleged,  the  city  had  negligently  suffered  to  be  and 
remain  out  of  repair. 

The  complaint,  having  stated  the  plaintiff's  profession  to  be  that 
of  a  physician  and  surgeon,  and  the  injury,  alleges  "that  before 
and  at  that  time  his  professional  services,  as  a  i)hysician  and  sur- 
geon, were  of  tlie  value  of  $500  per  month,  and  he  was  realizing 
and  earning  that  sum  therefrom;  and  by  reason  of  the  injury  to  hia 
body  and  his  great  i)ain  aforesaid,  he  was  wholly  incapacitated  and 
rendered  unfit  and  unable  to  practice  his  profession,  and  compelled 
to  remain  within  doors,  and  lost  for  that  time  his  aforesaid  practice 
and  the  emoluments  thereof,  for  a  period  of  eight  months,  to  his 
damage  of  $4,000,"  etc. 

Issue,  trial,  verdict  and  judgment  for  the  plaintiff  for  the  sum 
of  $1,133. 

The  questions  discussed  by  counsel  for  the  appellant  arise  on  the 
motion,  made  and  overruled,  for  a  new  trial,  and  they  will  be  con- 
sidered in  the  order  presented  by  counsel. 

The  court  gave  the  following  instruction  upon  the  subject  of 
notice  to  the  city  of  the  defective  condition  of  the  bridge,  viz.: 
^'Notice  to  the  councilmen  or  street  commissioner  is  notice  to  the 
city." 

It  is  insisted  that  this  instruction  is  wrong  in  so  much  as  it  de- 
clares that  notice  to  tlie  councilmen  is  notice  to  the  city.  The  argu- 
ment is,  that  councilmen,  regarded  as  individuals  and  not  as  a 
collective  body,  or  as  a  committee  of  the  collective  body,  have  no 
powers  over,  and  are  charged  with  no  duties  with  respect  to,  the 
streets  of  the  city,  and  therefore  that  notice  to  them  of  a  defect  in 
a  street  does  not  affect  a  city.  Tlie  argument  appew  a  not  to  be 
destitute  of  foundation;  and  if  the  premises  be  conceded,  the  con- 
clusion must  probably  follow.     It  may  be  observed  however  that 
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the  argnment  proceeds  upon  a  phraseology  somewhat  different  from 
that  of  the  instruction.  The  latter  says  "  notice  to  the  council- 
men/'  which  naturally,  if  not  necessarily,  means  all  of  them;  not 
Dome  or  any  of  them,  as  is  assumed  in  the  argument.  It  is  not  an 
apt  mode  of  expression  to  say  "  the  councilmen,"  if  reference  is 
intended  to  the  members  of  the  council  in  their  individual  capaci- 
tiesi  and  relations;  and  embracing,  as  it^naturally  does,  all  the  mem- 
bers, the  phrase  is  not  inapt  when  a  reference  to  tlie  collective  body 
is  intended.  Their  coming  or  being  all  together,  except  in  connec- 
tion with  their  official  duties,  would  be  an  unusual  and  improbabile 
occurrence;  and  a  reference  to  them  as  **the  councilmen,"  in  the 
instruction,  may  well  be  said  to  have  meant  the  official  body  of 
coancilmen.  Properly  understood  therefore,  the  instruction  was 
not  erroneous  upon  the  theory  of  law  advanced  by  the  counsel;  and  if 
he  was  apprehensive  of  a  mistaken  understanding  of  it,  he  should 
have  moved  for  such  explicit  qualification  or  further  instruction  as 
was  deemed  necessary. 

But  suppose  the  instruction  be  interpreted  as  meaning  the  coun- 
cilmen as  such,  but  not  as  assembled  in  council;  arc  they,  or  are 
tliey  not,  charged  with  any  duty  in  reference  to  the  streets  of  the 
city?  Among  the  powers  expressly  conferred  on  the  common  coun- 
cil as  a  body,  is  to  **  have  exclusive  power  over  the  streets;  highways, 
alleys  and  bridges,  within  such  city,  *  *  *  and  to  make  re- 
pairs thereto."  Sec.  61,  Act  of  March  14,  1867 ;  1  R,  S.  1876,  p. 
3(Ki.  This  power,  as  well  as  many  others  conferred  in  the  same 
act,  greatly  concerns  and  affects  the  public  welfare  as  well  as  pri- 
vate rights  ;  and  to  the  end  that  public  and  jirivate  interests  may 
not  suffer  from  a  failure  to  exercise,  or  from  negligence  in  the  ex- 
ercise of  such  powers,  the  law  gives  an  injured  party  a  remedy  in 
ikmages  against  the  city  itself.  To  the  same  end  it  is  provided  in 
the  law,  that  **The  common  council  shall  hold  stated  meetings  at 
least  twice  in  each  month,  and  the  mayor,  or  any  five  councilmen 
may  call  special  meetings."  Sec.  47  of  Act  of  March  14,  1867. 
The  provision  for  callmg  special  meetings  of  the  council  was  doubt- 
less enacted  in  consideration  of  the  fact,  demonstrated  by  experi- 
ence, that  emergencies  will  arise,  or  may  be  reasonably  expected  to 
occur,  requiring  the  early  or  immediate  action  of  the  council,  and 
when  to  await  the  time  for  a  regular  meeting  might  entail  dis- 
aster and  loss,  or  at  least  the  hazard  of  loss  and  liability,  on  the 
€ity.  The  power  to  call  the  council  together  in  special  meetings 
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may  as  welJ,  and  perhaps  more  frequently,  be  exercised  in  reference 
to  the  condition  of  the  streets  and  bridges  within  the  city,  as  any 
other  subject  of  control  by  the  council.  The  power  to  call  such 
meetings,  by  necessary  implication  inii)oses  the  duty  to  make  the 
call  in  proper  cases.  It  is  true  that  five  councilmen  are  required 
to  concur  in  the  call,  but  the  duty  rests  on  each  who  has  notice  of 
the  emergency,  for  it  is  manifest  that  the  refusal  of  any  one  of  five, 
who  know  of  the  necessity  of  a  meeting,  to  join  the  other  four  in  a 
call  therefor,  would  not  excuse  the  city  from  liability  arising  out  of 
the  failure  to  call  such  meeting.  The  duty  growing  out  of  the 
power  to  call  special  meetings,  in  proper  cases,  being  therefore  an 
individual  duty  imjwsed  on  each  member  of  the  council,  it  is  in- 
cumbent on  each,  when  informed  of  an  emergency  which  requires 
the  action  of  the  common  council,  to  notify  the  mayor  or  other 
councilmen,  who  may  join  in  the  necessary  call ;  and  if  he  negli- 
gently fails  to  perform  this  duty,  the  city  is  liable  to  any  one  who 
may  suffer  injury  thereby. 

We  conclude  therefore  that  notice  to  a  councilman  of  a  cily,  of 
the  dangerous  condition  of  a  street  or  bridge  within  the  city  limits, 
is  notice  to  tlie  city.  Our  conclusion  is  fortified  by  a  reference  to 
the  provisions  of  the  law  concerning  the  duties  and  i>owers  of  the 
street  commissioner,  as  found  in  section  28  of  tlie  act  of  March  14, 
18G7,  already  referred  to,  namely: 

"Sec.  28.  It  sliall  bo  the  duty  of  tlie  street  commissioner,  under 
the  direction  of  the  common  council,  to  superintend  the  streets,  al- 
leys, market  places,  landings,  the  construction,  repairing,  cleaning 
and  lighting  the  same,  the  building  of  sewers  and  drains,  the  i)ur- 
chase  of  tlie  necessary  implements  of  labor  and  the  employment  of 
laborers,  and  shall  perform  all  the  other  duties  incident  to  his  of- 
fice: Provided,  he  shall  have  no  jiower  to  contract  for  any  debt 
or  liability  against  the  city,  unless  specially  authorized  so  to  do  by 
an  order,  resolution,  or  ordinance  of  the  common  council,  made  in 
accordance  with  the  powers  vested  in  such  council  by  this  act." 

But  if  the  powers  of  the  street  commissioner  were  .noro  ample 
and  free  from  restriction,  it  would  still  be  true,  under  the  other 
provisions  of  the  law  to  which  we  have  adverted,  that  the  council- 
men  have  power,  and  a  consequent  duty,  in  reference  to  the  streets 
of  the  city ;  and  this  conceded,  nothing  is  wanting  to  support  tho 
conclusion  already  announced.  The  wisdom  of  the  rule,  which 
makes  notice  to  councilmen  notice  to  the  city,  is  shown  by  a  con- 
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gideration  of  the  fact  that  conncilmen  are  elected  from  the  different 
wards  of  the  city,  and  each  is  likely  to  observe,  or  at  least  soon  to 
learn  of,  the  dangerous  condition  of  any  of  the  streets  or  bridges  in 
his  ward  or  neighborhood,  and  by  prompt  action  to  secure  the  nec- 
essary repairs  or  protection  against  danger.  In  the  dissenting 
opinion  it  is  affirmed  to  be  the  universal  rule  "that  the  governing 
officers  of  a  corporation,  such  as  directors  and  trustees,  must,  in 
order  to  bind  the  corporation,  act  as  a  collective  body,  and  in  regu- 
lar and  lawful  session,"  and  that  this  rule  applies  with  peculiar 
force  to  the  officers  of  municipal  corporations  "  discharging  duties 
for  the  benefit  of  the  public,  and  not  for  the  promotion  of  private 
interests/* 

This  principle  is  doubtless  true  and  applicable  to  all  subjects  con- 
cerning which  the  council  must  act,  if  at  all,  as  a  body,  but  it  does 
not  seem  to  us  to  apply  to  the  subject  of  notice.  Notice  to  the 
street  commissioner  or  to  the  mayor  is  not  notice  to  the  council  it- 
self, but  is  notice  to  the  city,  on  which  the  council  must  act  in 
order  to  save  the  city  from  liability;  and  the  application  of  the  rule 
contended  for  would  relieve  the  council  from  the  responsibility  of 
acting  on  such  notice,  as  well  as  upon  notice  to  an  individual  mem- 
ber of  the  council.  The  street  commissioner  and  mayor  themselves 
can  do  nothing  to  repair  a  street  or  broken  bridge,  if  it  requires  the 
incurring  of  any  debt  or  liability  against  the  city,  and  yet  notice  to 
them  is  sufficient.  The  mayor  can  discharge  his  duty  by  calling 
the  council  together  for  the  purpose  of  enabling  it  to  take  steps  to 
have  the  street  made  good.  But  suppose  the  councilmen  ignore  the 
call  of  the  mayor  and  neglect  to  assemble  in  lawful  session;  the  re- 
pairs are  not  made  and  some  one  is  injured.  The  city  is  held  liable, 
but  why?  Not  on  account  of  any  fault  of  the  mayor  or  street  com- 
missioner; they  have  each  done  their  whole  duty  under  the  powers 
conferred  on  them;  not  on  account  of  any  negligence  of  the  common 
council,  because  that  has  not  been  in  session  and  could  not  act.  But 
unless  there  has  been  fault  somewhere  and  in  sombody  who  repre- 
sented the  city,  there  can  be  no  liability  at  all.  It  is  clear  that  tlie 
only  fault  is  in  the  individual  councilmen  in  failing  to  assemble,  and 
for  that  fault  the  city  is  made  responsible. 

If  the  doctrine  is  enforced  that  the  city  is  not  liable  for  the  con- 
duct of  counciln^en  but  only  on  account  of  the  action  of  the  council 
in  lawful  session,  then  notice  to  all  the  councilmen,  though  assem- 
bled together  in  the  council  hall,  would  not  be  good  if  given  just 
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before  the  commencement  or  just  after  the  close  of  the  session, 
Such  a  proposition  does  not  command  the  assent  of  conscience  and 
reason  and  can  hardly  be  accepted  as  the  rule  of  law.  •  For  the  pur- 
pose of  receiving  notice  the  councilmen  of  a  city  under  our  statute 
are  at  all  times  the  agents  of  the  city,  and  within  a  reasonable  time 
after  receipt  of  notice  must  move  in  the  discharge  of  the  duty  so 
imposed  upon  them.  It  may  be  said  that  the  presumption  is  that  the 
•council  has  furnished  and  put  at  the  disposal  of  the  ministerial  of- 
iicers  the  funds  necessary  to  meet  the  expenses  of  emergencies,  but 
presumptions  of  such  a  nature  are  by  no  means  always  true,  and  the 
rules  of  law  must  be  applicable  in  all .  cases,  and  wherein  the  pre- 
sumptions fail  as  well  as  when  they  hold  good.  It  may  be  enough 
to  guard  against  danger  without  making  repairs,  and  the  piinisterial 
officers  in  most  cases  may  be  bound  and  able  to  provide  the  neces- 
sary safeguards;  but  cases  are  supposable  when  they  cannot  do  so. 
The  mayor  and  street  commissioner  may  be  absent  from  the  city,  or 
sick  or  dead;  or  they  may  have  resigned;  and  in  such  cases,  unless 
notice  to  the  councilmen  be  good,  there  could  be  no  notice  at  all.  In 
such  cases  tlie  public  interests  imperatively  require  that  the  council- 
men  shall  represent  the  city;  and  it  being  conceded  that  notice  to  the 
councilmen  must  be  good  in  some  cases,  there  can  be  no  good  reason 
for  not  holding  it  good  in  all  cases. 
[Minor  matter  omitted-] 

Judgment  affirmed,  with  costs. 

NorsBTTHB  BBPOBTBa.<~EixzoTT|  J.|  dlMentliig,  said:  **In  my  judgment  notice  to 
Bn  indlyiduai  councilman  is  not  notice  to  a  municipal  corporation,  unless  the  councilman 
was  at  the  time  engaged  in  the  business  of  the  municipality." 

*'  It  is  necessary,  at  the  outset,  to  determine  the  relations  which  members  of  the  com- 
mon council  sustain  to  the  corporation.  Municipal  corporations  are  political  oiiganizations 
instituted  for  public  and  governmental  purposes.  The  whole  interest  Is  in  Uie  public; 
neither  corporators  nor  officers  have  any  private  Interest  either  in  corporate  property  or 
corporate  affairs.  Councilmen  are  quasi  public  officers ,  with  powers,  duties  and  liabilities 
very  closely  resembling  those  of  public  officers  of  tho  State.  Newman  v.  Sylvettert  42 
Ind.  106.  The  common  council  are  the  governing  legislative  officers,  and  possess  in  some 
degree  the  attributes  of  local  legislative  sovereignty ;  but  no  body  of  municipal  officers 
constitutes  the  corporation,  nor  do  all  the  officers  combined  constitute  the  corporation. 
T'he  inhabitants  constitute  the  body  corporate.  Mr.  Grant  says  :  '  The  council  *  are  *  the 
ininisters  or  agents  of  the  corporation ;  but  It  is  to  be  remarked  that  the  council  are 
neither  the  corporation,  nor  are  they  in  themselves  a  corporation.^  Qrant  Corp.  857.  The 
same  doctrine  is  declared  in  Lowber  v.  Mayors  etc. ,  5  Abb.  Pr.  825,  and  Clarke  ▼.  City  of 
Rochester,  84  Barb.  446. 

'*  The  common  council  are  not  general  agents,  on  the  contrary,  they  are  special  agents, 
with  limited  statutory  powers.  Johnson  v.  Common  Council^  e<c.,  16  Ind.  287.  Their 
powen  are  defined  by  statute,  and  the  mode  of  exercise  is  explicitly  prescribed. 

"  It  is  ajpL  elementary  principle,  that  where  powers  are  conferred  upon  a  corporation* 
public  or  priTate,  and  the  mode  of  exercise  is  prescribed,  the  powers  conferred  must  hm 
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etetdaed  In  the  prescribed  mode.  Our  general  law  for  tbe  ine<Ni>oradon  of  cities  does 
prescribe  the  mode  in  which  the  powers  devolred  upon  the  common  councila  of  the  cities 
of  the  State  shall  be  exercised.  * 

"  It  cannot  be  doubted  that  our  statute  requires  that  all  oflScial  acta  of  the  common 
cDUDcil  shall  be  done  by  tbe  members  when  convened  in  regular  or speoiaJL  session.  This- 
is  iiuleed  the  general  rule,  irrespectire  of  express  statutory  enactmMite.  It  must  follow 
from  the  familiar  principles  referred  to,  that  the  councllmen  act  for  and  represent  the 
aty  only  when  sitting  in  lawful  session.  If  It  be  granted  that  councilmen  represent  the 
municipality  only  when  engaged  in  the  discharge  of  their  duties  in  the  municipal  legls- 
latare,  then  it  must  also  be  conceded  that  an  individual  councilman  does  not  at'other  times, 
and  places  act  as  the  agent  of  the  corporation.  It  seems  clear  to  my  mind  that  the  minor 
proposition  is  necessarily  bound  up  and  involved  in  the  principal  one. 

**  I  may  be  pardoned,  I  trust,  for  referring  to  some  considerations  which  support  the 
proposition  that  councilmen  are  agents  only  when  engaged  in  discharging  the  fimctiona 
of  their  offloeL  Less  than  a  quorum  of  the  council  can  do  no  valid  act.  CUy  of  jLogons- 
Vfi  T.  JLcifg,  90  Ind.  815  ;  Stale  v.  WWcemiUe  TovmsfUPj  20  Ohio  St.  288.  A  record  of  pro- 
ceedings must  be  kept  and  signed  in  the  manner  provided  by  statute.  South  SchofiL  Dtrt" 
rktY.  makejOee,  13  Conn.  227;  Denning  ▼.  Roome,  6  Wend.  651 ;  Mofter  v.  White^  2d> 
)Gdk  59.  Their  modes  of  procedure  are  analogous  to  and  governed  by  tbe  rules  applica- 
y^  to  legislative  bodies.  Dill,  Mun.  Cor.,  0  288.  Meetings  must  be  held  at  the  lawfully 
designated  times.  Powers  of  the  council  cannot  be  delegated  to  individual  members. 
Whiter.  J£a]for,  etc.,  Z  Swan,  364;  Day  v.  Green^  4  Cush.  433 ;  Smith  v.  Morse,  2  Cal.  624. 

These  examples  are  sufficient  to  show,  although  illustrations  might  be  multiplied,  that 
tbe  oounciL,  as  a  collective  body,  are  the  agents,  and  not  individual  councilmen  at  their 
respectire  homes  and  places  of  business,  scattered  about  the  city. 

**  Turning  for  a  moment  to  the  law  governing  private  corporations,  we  shall  find  strong 
coailnnation  of  the  general  doctrine  affirmed  in  this  opinion.  One  director  cannot  bind 
tbe  corporation  by  admissions  or  contracts.  It  requires  the  vote  of  a  majority  of  all 
the  directors,  in  regular  and  lawful  session,  to  impose  binding  obligations  upon  the  cor- 
poration. Price  V.  Qrand  Rapids,  etc.,  R,  Co.,  13  Ind.  58  ;  Brooklyn  Gravel  Rttcul  Co.  v. 
Slaughter,  33  id.  185.  A  contract  made  by  a  majority  of  directors  at  an  informal  and 
liregular  meeting.  Imposes  no  liability  upon  the  corporation.  Barcua  v.  IlannibaU  etc. 
C*\,  26  Mo.  102 ;  Cram  v.  Bangor  House  Proprietary,  12  Me.  354.  Without  prolonging  this 
discussion  by  citation  of  cases,  which  indeed  is  not  necessary,  as  the  principle  la  so  firmly 
settled  and  weU  known,  I  affirm  that  theunlveriULl  rule  Is,  that  the  governing  officers  of 
s  corporation,  such  as  directors  and  trustees  must,  in  order  to  bind  the  corporation,  act 
as  a  c<^ectlve  body  and  in  regular  and  lawful  session.  If  this  be  the  rule  applicable  to 
corporations,  where  directors  and  trustees  have  direct  pecuniary  interests,  it  certainly 
must  be'so  in  cases  where  officers  of  municipal  corporations  are  discharging  duties  for 
the  benefit  of  the  public  and  not  for  the  promotion  of  private  interests. 

^'  Fundamental  principles  of  the  law  are  tbe  same,  whether  the  corporation  whose  in- 
terests  and  rights  are  under  discussion  is  a  public  or  a  private  one.  The  general  princi- 
ple, as  settled  by  a  long  line  of  decisions  is,  that'  notice  to  an  individual  director  of  a 
private  corporation  is  not  notice  to  the  corporation,  unless  the  director  was  at  the  time 
engaged  in  the  transaction  of  corporate  business.  Among  these  cases  are:  United  State* 
Im.  Co.  v.  Shriver,  8  Md.  Ch.  381;  WashinytonBank  v.LewiH,  22  Pick.  24;  Farmers  and  Citi. 
Zens'  Batik  v.  Payne,  25  Conn.  444 ;  Farrell  Foundry  v.  Dart,  26  id.  876  ;  La  Farge  F.. 
Iw.  Co,  T.  BcU,  23  Barb.  54  ;  FuUon  Bank  v.  yew  York,  etc.,  Co.,  4  Paige,  12T ;  Louisiana 
State  Bank  v.  Senecal,  13  La.  525;  Powles  y.  Page,  3  C.  B,  16;  Edwards  v.  Grand 
Junctitm  Ry.  Co  .,  1  Myl.  &  C.  650 ;  Yancey  v.  Bryant,  30  Me.  466;  Soper  v,  Buffalo,  <;fc., 
R.  R.  Co.,  19  Barb.  SIO ;  Loomts  v.  Eagle  Bank,  1  Dlsn.  286 ;  [Pemigewassett  Bank  v. 
Bngcrs,  18  K.  H.  255. 

**The  principle  that  notice  to  a  corporate  officer  is  not  notice  to  the^corporation,  unless 
the  officer  was  at  the  time  of  the  notice  engaged  In  some  corporate  business,  applies  as 
Well  to  public  as  to  private  corporations.  There  is  indeed,  stronger  reason  for  the  rule  in 
cases  of  public  corporations.  Private  corporations  are  organized  for  selfish  purposes, 
sod  officers  are  controlled  by  motives  of.  self-interest ;  whereas  public  corporations  are 
ofgsnized  for  governmental  purposes,  and  the  officers  are  vested  with  public  trusts,  and 
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are  not  iufluenoed  by  pecunlanr  or  personal  interest.  It  would  Tiolate  all  just  principles 
oi  law  and  equity,  to  impose  upon  public  corporations  a  broader  responsibility  for  the 
acts  of  their  officers  than  that  devolved  upon  private  corporations. 

' '  Recurring  again  to  fundamental  principles  we  find  that  notice  to  an  agent  is  sufflcien*' 
only  in  cases  where  the  admissions  of  the  agent  would  bind  the  principal.  This  is  Incon- 
testably  so  with  respect  to  the  officers  or  agents  of  private  corporations.  Dr.  Wharton 
says:  '  Wherever  an  officer  of  a  corporation  can  bind  the  corporation  by  his  acts  there 
notice  to  him  will  be  notice  to  the  corporation.'  Whart  Agency,  1 184.  Story  Agency^ 
<6th  ed.),  $  140c.  This  doctrine  logically  folloiK*s  from  the  cases  cited,  and  Is  the  only  one 
which  can  be  harmonized  with  settled  principles.  It  is  certain  that  an  agent's  admissions 
bind  his  principal  only  when  made  while  engaged  in  transacting  the  business  of  the  principal. 
Accepting  as  correct  these  fundamental  principles  it  follows  as  an  unavoidable  logical  con- 
cluiiion  that  notice  to  an  individual  councilman,  not  at  the  time  engaged  in  the  perform- 
ance of  an  official  duty,  is  not  notice  to  the  municipality. 

*  *  The  conclusion  just  expressed  is  that  reached  by  one  of  the  soundest  lawyers  and 
thinkers  of  our  day.  Judge  DiujON,  speaking  of  the  declarations  of  muntcipcd  officers  says : 
*  To  render  such  declarations  and  admissions  evidence  they  must  accompany  acts,  which 
acts  must  be  of  a  nature  to  bind  the  corporate  body.'  Dill.  Mun.  Corp.  8d  ed.,  C  887,  note 
1 .  The  opinion  of  the  eminent  author  quoted  is  sustained  by  many  authorities.  See  au- 
thorities cited  in  note  to  section  237,  and  in  note  to  section  905.  There  are  other  cases 
sustaining  the  doctrine  herein  maintained.  In  the  case  of  Bwih  v.  Trustees  of  Geneva  t  'J 
T .  &  C . ,  409,  it  was  held  that  notice  to  two  of  several  town  trustees  of  a  defect  in  a  street  was 
not  sufficient,  and  in  Peach  v.  City  of  Uttca^  10  Hun,  477,  it  was  decided  that  notice  to  an 
alderman  was  not  notice  to  a  corporation. 

'  *  Cases  decided  by  the  Supreme  Court  of  Maine  are  cited  by  the  appellee  as  sustaining 
the  doctrine  sanctioned  by  the  majority  opinion.  These  cases  go  much  further;  so  far  in* 
deed  as  to  carry  their  own  condemnation  upon  their  faces,  for  they  hold  that  notice  to  an 
inhabitant  is  notice  to  the  town.  It  is  true  that  some  of  these  cases  speak  of  *  a  principal,' 
or  *  the  principal,'  inhabitants,  but  this  quaUflcation  is  of  little  practical  force  where  all  in* 
habitants  are,  in  theory  if  not  in  fact,  sovereigns  and  equals.  It  would  be,  to  say  the  least, 
a  very  hard  and  imgracious  task  for  a  court  to  undertake  to  sift  the  inhabitants  of  the 
smallest  city  and  single  out  the  principal  ones.  Aside  from  this,  the  doctrine,  if  applied  to 
such  cities  as  New  York,  Philadelphia,  Chicago  or  Boston,  would  work  the  rankest  in- 
justice. It  would  have  the  same  effect  even  in  cities  such  as  Logansport;  for  it  would  be 
inequitable  to  hold  that  notice  to  one,  ten  or  twenty,  out  of  twelve  thousand  inhabitants, 
should  fasten  a  burden  upon  all  the  other  cori>orators.  I  know  that  the  majority  opinion, 
sanctions  no  such  dodtrine,  but  it  does,  as  it  seems  to  me,  depart  from  settled  principles, 
and  when  once  this  is  done  there  is  no  longer  certainty,  for  we  are  drifting  without  guidefi 
or  restraints,  and  may  at  last  reach  some  such  erroneous  result  as  that  to  which  the  de- 
parture from  settled  principles  has  carried  the  courts  of  our  sister  State. 

"  The  underlying  principle  of  agency  is  that  the  agent  derives  his  authority  from  the 
voluntary  api>ointment  of  the  person  whom  he  represents.  No  one  councilman  is  ap- 
pointed by  the  municipality,  and  therefore  no  one  councilman  can  be  deemed  the  agent  of 
the  corporation.  AH  the  councUmen  are  so  appointed,  because  all  the  coundlmen,  when 
assembled  in  legal  session,  are  the  chosen  or  appointed  agents  of  the  whole  number  of 
corporators.  Individual  councilmen  are  selected  by  the  corporators  of  particular  lo- 
calities or  wards,  and  it  is  only  when  acting  in  conjunction  with  councilmen  chosen 
by  other  wards  or  localities  that  they  can  be  correctly  said  to  be  agents  of  the  city.  The 
corporators  of  the  municipality  ought  not  to  be  bound  by  the  acts  or  omissions  of  one  man, 
with  whose  appointment  they  have  nothing  at  all  to  do.  If  the  converse  of  the  proposi- 
tion which  this  opinion  endeavors  to  sustain  be  true,  then  it  would  follow  that  a  council- 
man from  ward  one  could  bind  all  the  inhabitants,  by  the  receipt  of  notice  of  a  defect  in  a 
street  in  ward  twenty,  although  ward  twenty  was  five  or  twenty  miles  distant  from  ward 
one.  It  would  also  follow,  I  suppose,  if  the  converse  of  the  proposition  named  be  correct 
that  notice  to  the  most  dissolute  and  unworthy  member  of  the  common  council,  elected 
from  a  single  ward,  would  impose  a  burden  upon  the  inhabitants  of  a  score  of  other 
wards,  although  they  had  no  part  in  selecting  him.  Other  considerations  might  readily  bo 
suggested  in  support  of  the  proposition  that  the  conmion  council,  as  a  collective  body,  are 
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tte  agents  of  the  city,  and  that  indlTldoal  councUmea  are  not,  but  this  dtecussion  has  been 
■litady  too  much  prolonged,  and  I  shali  neither  suggest  nor  discuss  them. 

•'Oouncitmen  are  not  in  the  continuous  employment  of  the  city.  Their  powers  and  duties 
do  not  require  them  to  devote  all  their  time  to  the  corporate  business.  There  is  not  the 
lUgfatest  resemblance  between  tlie  authority  of  a  councilman  and  that  of  a  general  agent 
ioiniated  with  the  general  management  of  his  principal's  affairs.  Nor  is  there  any  simi- 
lariiy  between  the  authority  and  duty  of  a  coimcilman  and  that  of  such  officers  as  the 
Dsyor,  street  commissioner,  treasurer  or  clerk,  who  are  constantly  and  uninterruptedly  in 
office  for  the  terms  for  which  they  were  elected,  and  whose  official  duties  are  r^^lar  and 
ooatinunas.  The  common  council  must  meet  in  regular  session  wilhin  ten  days  after 
their  election.  {  ^  General  Act.  They  must  fix  regular  times  for  meetings. 
Seated  meetings  must  be  held  twice  in  each  month.  A  majority  of  the  members  consti- 
tute a  quorum  for  the  transaction  of  business.    §  47. 

''WittxMit  multiplying  citations,  it  may,  as  I  think,  be  safely  affirmed  that  our  statute 
means  that  individual  councilmen  shall  be  deemed  agents  of  the  city  only  when  engaged 
in  some  act  expressly  delegated  to  them,  or  when  sitting  as  members  of  the  council  con- 
Tened  in  lawful  session.  This  conclusion  is  strengthened  by  the  fact  that  other  officers, 
audi  as  the  mayor,  marshal  and  street  commissioner,  are  continuously  in  office,  charged 
vith  ministerial  duties;  while  those  of  the  councilmen  are  almost  exclusively  legislative. 

**lt  may  be  broadly  granted  that  ministerial  officers  have  no  right  to  appropriate  the 
money  of  the  corporation  to  the  repair  of  streets,  and  the  force  of  the  argument  be  in  no 
:espect  impaired.  The  presumption  is,  that  the  municipal  legislature  has  made  and 
placed  within  tlie  reach  of  ministerial  officers  proper  appropriations  for  guarding  and  pro- 
tecting dangerous  defects.  It  is  not  to  be  presumed  that  the  councilmen  have  been  dere- 
Ikrt  in  this  respect ;  uix>n  the  contrary,  the  presumption  is  that  they  have  done  their  duty 
in  this,  as  in  all  other  official  matters. 

"Municipal  corporations  are  not,  as  a  general  rule,  bound  to  repair  or  improve  ;  there  is 
DO  such  absolute  duty  resting  uix>n  them;  but  they  are  bound  to  nuUcesafe  dangerous 
places  In  the  highways.  This  may  be  done  by  placing  about  the  dangerous  places  barri- 
cades or  warnings  and  signals  of  danger ;  there  is  no  imperative  duty  to  rebuild  or  repair. 
A  ministerial  officer  may  well  be  charged  with  the  duty  of  placing  about  a  dangerous 
plaoetbe  proper  barricades  or  warnings,  but  one  would  hardly  ascribe  such  a  duty  to  a 
legislator.  Notice,  to  be  effective,  should  be  given  to  the  officer  charged  with  the  specific 
ministerial  duty  and  invested  with  the  requisite  authority,  and  not  to  officers  whose  duties 
are  never  ministerial  in  the  true  sense,  but  always  legislative. 

"^The  salaiy  or  compensation  whiohthe  statute  awards  councilmen  shows  very  clearly 
ttiat  it  was  not  Intended  that  they  should  be  general  agents,  continuously  representing 
the  city.  The  compensation  is  explicitly  limited  to  an  annual  salary  not  exceeding  one 
bondredand  fifty  dollars  per  annum,  and  another  provision  prohibits  members  of  council 
from  directly  or  Indirectly  receiving  any  other  compensation.  Independently  of  such  a 
provision,  they  could  not  rightfully  receive  any  other  compensation  than  that  expressly 
provided  by  statute.  Smith  v.  City  of  Albany,  61  N.  T.  444.  It  will  hardly  be  contended 
that  a  man  of  average  business  capacity,  or  ordinary  intelligence,  could  be  expected  to 
give  an  his  time  ani  attention  to  corporate  affairs  for  such  a  paltry  compensation  as  that 
prescribed  by  our  statute.  If  councilmen  are  not  general  agents,  they  cannot  bind 
the  ooTiwratlon  by  admissions,  nor  will  notice  to  them  be  effectual  as  against  the  munici- 
pality. It  Is  well  settled  that  notice  to  a  special  agent  is  not  notice  to  the  principal,  unless 
the  agent  was  at  the  time  engaged  in  conducting  the  transaction  in  behalf  of  his  principal. 
Whart.  Ev.,  §  1175.  Notice  to  individual  councilmen,  engaged  about  their  own  affaini 
upon  the  street,  or  in  tiie  shop,  store  or  home  cannot,  without  doing  violence  to  this  settled 
principle,  be  deemed  notice  to  the  Corporation  of  #hose  legislative  body  they  are  mem- 
bers.      ^ 

**If  councilmen  are  the  general  agents  of  the  city,  charged  with  the  duty  of  receiving 
and  acting  upon  notice  of  defects  in  public  highways,  then  for  culpable  negligence  in  fail- 
ing to  perform  that  duty,  they  are  liable  to  their  principal.  It  cannot  be  assumed  that 
there  exists  a  duty  to  act  upon  notice,  without  also  assuming  that  for  a  wrongful  refusal, 
or  a  negligent  failure  to  act,  there  is  a  corresponding  burden  of  liability  for  injury  re- 
sulting trom  such  wrongful  refusal  or  a  negligent  omission.    I  cannot  bring  my  mind  to 
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the  ooncluslon  that  for  the  pitiful  oompensatioii  provided,  the  legislature  ever  intendeti 
there  should  be  any  such  duty  or  any  such  correlative  burden.  It  cabnot  be  successfully 
asserted  that  there  is  such  a  duty,  but  no  burden.  It  is  a  vain  thing  to  tmagiue  a  duty 
without  a  liability,  save  only  in  matters  of  a  judicial  nature.  Let  it  once  be  understood 
that  councilmen  owe  such  a  duty,  accompanied  by  its  inseparable  burden,  and  men  of 
character  and  responsibility  will  i^un  the  office,  and  the  government  of  our  cities  will  fall 
into  the  hands  of  the  unworthy  and  irresponsible,  reckless  alike  of  duty  and  liability. 
The  office  of  councilman  should  not  be  incumbered  with  any  such  grievous  burdens,  for  it 
is  evidently  intended  to  be  one  of  honor  rather  than  of  profit.  Possibly,  I  grant,  little  of 
either  in  most  cases. 

^'  It  seems  to  me  that  undue  importance  is  attached  to  the  provision  of  the  statute  au« 
thorizing  five  councilmen  to  call  a  special  meeting.  This  provision  superadds  no  powers 
creates  no  additional  duties.  It  merely  confers  authority  to  call  such  meetings  ;  for  with- 
out it  there  would  be  no  such  power.  It  does  not  broaden  the  authority  of  the  agents, 
nor  does  it  increase  their  liability.  This  isolated  provision  ought  not,  I  submit  with  all 
possible  deference  and  respect,  to  be  allowed  to  overthrow  the  whole  body  of  the  statute 
and  strike  down  long  and  firmly  settled  principles.  It  was  never  meant  to  have  any  such 
effect.  It  was  not  intended  to  require  individual  councilmen  to  carry  into  workshop,  store, 
office  or  home,  their  representative  character.  The  burden  imposed  by  such  a  construe* 
tion  would  be  almost  as  annoying  to  the  ordinary  man  of  business  as  was  the  *  Old  Haxx 
of  the  Sea '  to  *8lndbad  the  Sailor. ' 

**  There  is  no  reason  growing  out  of  public  policy  requiring  such  a  rule  as  that  which 
the  court  has  adopted.  Persons  who  traverse  the  streets  are  well  protected.  Expreaa 
notice  to  the  chief  executive  officer,  or  to  the  ministerial  officer  or  agent  having  direct 
charge  of  the  streets,  is  sufficient  to  charge  the  municipality.  Not  only  this,  but  if  the 
defect  has  existed  for  such  a  length  of  time  as  that  the  corporation  ought  to  have  taken 
notice,  it  will  be  held  to  have  had  notice.  Even  more  than  this,  corporate  authorities  are 
charged  with  notice  of  the  probability  of  material,  out  of  which  streets,  bridges  and 
crossings  are  constructed,  to  become  unsafe  by  exposure,  and  must  talce  measures  to 
guard  against  injury  from  such  cause.  Surely  these  rules  guard  sufficiently  the  rights  of 
persons  who  travel  upon  the  public  highways,  and  to  add  other  burdens  will  be  to  oppreaa 
our  public  corporations,  the  corporators  of  which  receive  no  personal  Interast  whatoner 
from  the  rights  and  powers  conferred  by  the  incorporating  act. " 
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Landlord  and  tenant  —  restriction  of  use  of  premises. 

A  lease  described  the  premises,  consisting  of  five  acres,  hj  metes  and  bounds, 
and  concluded  as  follows :  "  Containing  a  certain  steam  saw-mill,  dwelling 
bouse,"  etc. ,  witb  the  privilege  of  using  all  the  timber  on  the  premises, 
but  restricting  the  use  of  the  valuable  timber  to  mill  purposes*  or  the  im- 
provement of  the  premises.  Held,  not  to  restrict  the  use  of  the  premises 
^  to  mill  purposes. 

ACTION  for  injunction.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

W.  S.  Shirley  and  «7.  H.  Jorden,  for  appellants. 
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0.  W,  Oruhbs  and  if.  H.  Parks,  for  appellees. 

BiCKKELL,  G.  This  was  a  suit  by  the  appellants  as  assignees  of 
a  lessor,  against  the  assignees  of  a  lessee  and  their  sub-tenants. 

The  appellees  demurred  to  the  amended  complaint  for  want  of  a 
Bofficient  cause  of  action;  the  court  sustained  the  demurrer,  and 
final  judgment  was  rendered  against  tlie  appellants. 

The  amended  complaint  avers,  that  on  the  2d  of  January,  1863, 
William  Reed  and  Peter  Applegate  agreed  in  writing  that  said  Reed, 
in  consideration  of  the  covenants  herein  mentioned,  of  said  Apple- 
gate,  doth  hereby  demise,  grant  and  lease  unto  him,  his  executors, 
administrators  and  assigns  —  but  there  is  to  be  no  assignment  to 
any  other  than  said  Heed,  if  he  will  pay  the  price  for  the  machin- 
ery offered  by  other  parties — from  the  2d  day  of  February,  18G3, 
until  the  machinery  on  the  herein  described  premises  shall  be  re- 
moved, the  following  real  estate>  to  wit:  Then  follows  a  description 
by  metes  and  bounds,  with  the  statement  that  the  said  motes  and 
bounds  shall  contain  five  acred,  which  description  concludes  thus: 
"Containmg  a  certain  steatn  saw-mill,  dwelling-house  "  etc.,  and, 
"in  consideration  of  said  lease,  the  said  Applegate  covenants  and 
agrees  to  operate  said  mill  as  a  lumber  mill  during  a  part  or  nil  of 
the  time  it  shall  remain  on  said  promises.  The  said  Reed  grants  to 
said  Applegate  the  privilege  to  use  all  the  timber  on  said  premises, 
reserving  all  the  valuable  timber,  to  be  used  only  for  mill  purposes 
or  improvement  of  said  premises  ;  ^'  that  at  the  date  of  this  lease 
Baid  Beed  owned  forty  acres  of  land,  on  which  were  no  improve- 
ments except  said  steam  saw-mill  and  said  dwelling-house  used  in 
connection  therewith;  that  said  Applegate  kept  the  saw-mill  in 
operation  two  years,  and  then  assigned  the  lease  to  Lewis  and  Wig- 
all,  two  of  the  appellees;  that  in  July,  1872,  said  Reed  conveyed 
the  entire  forty  acres  to  the  appellants,  and  that  the  appellees,  Lewis 
and  Wigall,  without  consent  of  appellants,  have  laid  off  and  in- 
closed upon  said  five  acres,  two  lots,  and  have  built  a  house  on  each 
of  said  lots,  which  houses  are  occupied  by  Miller,  Cavanness  and 
Wyatt,  three  of  the  appellants,  as  sub-tenants  of  said  Lewis  and 
Wigall,  but  not  in  connection  with  said  saw-mill;  that  in  1874  said 
Lewis  and  Wigall,  without  the  consent  of  the  appellants,  built  and 
inclosed  upon  said  five  acres,  a  steam  flour  and  grist  mill,  and  a 
hog-pen,  and  have  ever  since  continued  to  use  the  same;  that  thereby 
die  appellants  are  deprived  of  the  use  of  said  five  acres  or  any  part 
Vol.  XXXIX  — 12 


so  INDIANA, 

^— ■^—^— — — — —  ■!■  I  11.11  I  1^.^—  I— — .^P— — ^— ^^ 

Reed  v.  Lewis. 

thereof;  that  the  appellees  refuse  to  pay  any  rent  to  the  appellants; 
that  said  Lewis  and  Wigall  are  receiving  all  the  rents  for  said  two 
houses  and  for  said  flour  and  grist  mill,  to  the  damage  of  the  ap- 
pellants $500;  that  appellants,  before  suit  brought,  demanded  of 
the  appellees  possession  of  said  premises,  except  said  saw-mill  and 
dwelling-house,  and  except  so  much  of  said  five  acres  as  was  used 
in  connection  with  the  saw-mill  and  dwelling-house.  The  amended 
complaint  demanded  judgment  for  the  possession  of  said  two  dwell- 
ing-houses, and  of  said  flour  and  grist  mill,  and  for  $500  as  the 
xent  thereof,  and  for  possession  of  all  of  said  five  acres,  except  what 
is  necessary  for  said  saw-mill  and  the  dwelling-house  connected 
therewith,  and  that  the  appellees  be  enjoined  from  using  and  occu- 
pying said  five  acres,  except  in  connection  with  the  use  of  said  saw- 
mill and  dwelling-house,  and  that  the  appellants  may  have  all  other 
proper  relief.  The  error  assigned  is,  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  amended  complaint. 

The  complaint,  as  amended,  assumes  that  the  five  acres  were 
leased  for  the  sole  purpose  of  operating  a  saw-mill,  and  that  any 
•other  use  of  the  demised  premises  is  therefore  unwarranted.  Where 
the  mode  of  occupation  is  fixed  by  the  lease,  or  where  the  purpose 
of  the  lease  is  expressed  therein,  or  where  the  intention  of  the  par- 
ties to  confine  the  leased  premises  to  a  special  use  may  be  fairly 
implied  from  the  words  of  the  lease,  then  the  tenant  may  be  en- 
joined from  converting  the  property  to  other  purposes.  1  Washb. 
Real  Proj).  546;  Steward  y.  Winters,  4  Sandf.  Ch.  687;  MaddoxY. 
White,  4  Md.  72.  But  without  such  express  language  or  such  rea- 
sonable implication,  there  is  no  such  restriction  upon  the  tenant. 

The  writing  in  controversy  in  this  case  is  not  a  lease  of  a  saw- 
mill and  five  acres  of  land  to  be  used  only  for  the  purposes  of  the 
mill,  it  is  a  lease  of  five  acres  of  land,  described  by  metes  and 
bounds;  and  the  subsequent  words,  ** containing  a  certain  steam 
saw-mill  and  dwelling-house,"  etc.,  do  not  limit  the  extent  of  the 
grant.  There  is  nothing  in  the  instrument  from  which  it  can  be 
inferred  that  the  parties  intended  to  confine  the  use  of  the  land  to 
the  requirements  of  the  saw-mill;  on  the  contrary,  the  lessor  agreed 
that  the  lessee  and  his  assigns  might  use,  for  any  purpose,  all  the 
timber  on  the  premises,  reserving  only  the  valuable  timber  "  for 
mill  purposes  or  improvement  of  the  premises."  The  fair  construe* 
tion  of  the  instrument  is,  that  the  saw-mill  is  to  be  operated  while 
the  machinery  is  there,  and  that  the  lease  is  to  end  when  the  ma- 
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chmery  is  removed,  and  that  the  valuable  timber  must  be  used  ez- 
dusively  for  mill  purposes  and  for  improvement  of  the  j^remises. 

It  is  not  averred  in  the  complaint  that  the  saw-mill  is  not  op- 
erated nor  that  the  machinery  has  been  removed,  nor  that  the 
valuable  timber  has  been  misapplied,  nor  that  the  additional  im- 
provements on  the  five  acres  hinder  in  any  way  the  use  of  the  saw- 
mill and  its  dwelling-house. 

The  lease  in  controversy  was  uncertain  in  its  duration.  Leases 
for  years  must  have  a  certain  beginning  and  a  certain  ending,  and 
€0  the  continuance  of  the  term  must  be  certain.  1  Shop.  Touch. 
272;  Co.  Litt.  45  b. 

Formerly,  in  cases  of  uncertain  leases  made  until  such  a  thing 
be  done,  or  so  long  as  such  a  thing  shall  continue,  if  livery  of  seizin 
were  made  upon  them,  they  might  have  been  good  leases  for  life, 
determinable  upon  these  contingencies,  although  not  good  leases  for 
years.  Co.  Litt.  45  b.  n.  2.  They  were  bad  as  leases,  because  of 
the  uncertainty  of  their  duration;  they  could  not  pass  a  fee  for 
want  of  the  word  **  heirs;"  they  were  therefore  held  to  create 
estates  for  life. 

The  lease  in  controversy  is  to  continue  until  an  uncertain  con- 
tingency, to  wit,  the  removal  of  the  machinery;  but  as  the  word 
"heirs ''  is  not  now  necessary  to  create  a  fee,  and  as  every  grant  is 
eonstmed  most  strongly  against  the  grantor,  and  conveys  all  he  has 
unless  a  lesser  estate  is  expressed,  it  would  seem  that  here  an  estate 
in  fee  was  created^  determinable  upon  the  happening  of  the  con- 
tingency. 

The  case  resembles  Wicker  sham  v.  Bills  ^  8  Ind.  387.  There  A., 
B.  and  C.  granted  to  E.  the  right  to  use  and  improve  a  mill-dam 
and  race  on  their  land,  on  condition  that  E.  should  build  and  run  a 
grist  mill,  and  that  if  he,  or  those  holding  under  him,  should  fail 
to  build  the  mill,  or  fail  to  keep  it  in  operation,  then  the  grant 
should  cease.  After  building  the  mill,  E.  died,  and  his  heirs  sued 
the  grantors  for  disturbing  their  possession  of  the  mill  and  race. 
The  defendants  answered,  setting  up  the  foregoing  facts,  and  claim- 
ing that  E.,  the  ancestor  of  the  plaintiffs,  held  under  them  as  tenant 
for  life,  and  that  he  being  dead,  the  mill  had  reverted  to  them,  and 
they  had  taken  possession  of  it.  To  this  answer  the  plaintiffs  de- 
murred; it  was  held  in  this  court  that  the  demurrer  was  rightly 
sustained.  The  court  said:  ''We  think  it  equally  clear  that  his 
heirs  should  be  considered  as  holding  under  him,  within  the  intcn- 
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tion  of  the  parties."  In  other  words,  they  held  that  the  giuntee 
did  not  take  an  estate  for  life. 

But  whatever  may  be  the  estate  created  by  the  instrument  in 
controversy,  the  amended  complaint  contained  no  sufficient  cause 
of  action,  the  demurrer  to  it  was  rightly  sustained,  and  the  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

It  is  therefore  ordered,  upon  the  foregoing  opinion,  that  the 
judgment  of  the  court  below  be,  and  the  same  is  hereby,  in  all 
things  affirmed,  at  the  cost  of  the  appellants. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  It  is  a  clear  proposition  that  leases  of  an  un- 
certain duration  are  not  valid  leases  for  years.  Upon  such  a 
point  it  is  unnecessary  to  repeat  the  authorities  cited  in  the  fore- 
going opinion.  As  to  the  contract  in  suit,  even  if  there  were  no 
element  of  uncertainty  as  to  its  duration,  even  if  it  were  to  endure 
for  a  fixed  term  of  yeara  by  its  expressed  provisions,  a  complaint 
thereupon,  with  the  same  statements  and  claiming  the  same  relief 
as  the  complaint  in  this  case,  could  not  be  sustained. 

The  petition  for  a  rehearing  assumes  that  here  was  a  lease  for  the 
sole  purpose  of  operating  a  saAV-mill,  and  that  the  intention  of  the 
parties  was  that  the  land  was  to  bo  used  for  saw-mill  purposes  only^ 
and  that  any  other  use  of  the  property  would  violate  the  contract 
and  make  the  occupant  liable  tojiay  the  other  party  a  compensation 
for  such  use;  but  the  intention  of  the  parties  must  be  gathered  from 
the  language  of  the  contract,  and  where  that  is  plain,  and  thei'e  is 
no  mistake  in  it,  it  is  conclusive.  The  writing  in  this  case  begins 
thus:  "This  agreement  made  and  entered  into,"  etc.;  then  follow 
the  w^ords,  "demise,  grant  and  lease  the  following  real  estate," 
giving  its  metes  and  bounds;  then  come  the  words,  "containing  a 
certain  steam  saw-mill,  dwelling-house,"  etc.;  then  follow  the 
words  which  grant  to  the  party  of  the  second  part  "  the  privilege  to 
use  all  the  timber  on  said  premises,"  with  the  restriction  however 
that  "all  the  valuable  timber  shall  be  used  only  for  mill  purposes, 
or  improvement  of  said  premises."  This  last  language  evidently 
contemplates  not  only  a  use  for  mill  purposes,  but  improvement  of 
the  premises  besides;  the  "  premises  "  were  the  land  granted;  there 
is  nothing  in  any  of  the  words  of  the  grantor  which  indicates  a 
lease  of  a  saw-mill  and  five  acres  of  land,  to  be  used  onlv  for  the 
purposes  of  the  saw-mill,  the  value  of  the  timber  was  to  be  used  only 
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forthe  purposes  of  the  saw-mill,  that  was  all.  Now  look  at  the  cove- 
nants  of  the  occupant:  he  agrees  *^  to  operate  the  saw-mill  during  a 
part  ora]l  of  the  time  it  shall  remain  on  said  premises,"  and  that  he 
will  not  assign  to  any  other  than  the  grantor,  "if  he  will  pay  the 
price  for  the  machinery  offered  by  other  parties;"  there  is  no  stipu- 
lation on  the  part  of  the  occupant  that  he  will  not  use  the  five 
acres  except  for  mill  purposes.  The  instrument  not  only  leaves  him 
absolutely  untrammelled  and  free  as  to  the  use  of  the  premises^ 
but  it  expressly  provides  for  the  use  of  the  valuable  timber  for  the 
improvement  of  the  premises  and  for  mill  purposes  also.  In  any 
Talid  lease  the  tenant,  if  not  restrained  by  the  terms  of  the  lease, 
may  use  the  premises  for  any  lawful  purpose.  Yet  the  appellant 
claims  a  forfeiture  and  damages  and  rent  for  the  flouring  mill,  and 
compensation  for  every  use  of  the  property  except  the  use  for  the 
saw-mill.  There  is  no  ground  for  forfeiture;  there  has  been  no 
waste;  no  covenant,  express  or  implied,  has  been  broken,  and  there 
18  nothing  in  the  agreement  which  warrants  any  such  damages  otr 
compensation  as  the  appellee  in  his  complaint  demands. 
The  petition  for  a  rehearing  ought  to  be  overruled. 

Petition  overruleeL 

City  of  Oreencastle  v.  Martik. 

(74  Ind.  449.) 

Municipal  earporoHon  —  nntitfb  pound  —  ivQury  to  catUe  impounded — retnote 

eauae. 

A  city  is  liablein  damages  for  an  injury  to  an  animal  impounded  by  it,  wlien 
caused  by  the  improper  tying  of  the  animal,  and  by  the  insufficient  height 
of  the  fence.  But  where  the  fence  is  of  the  ordinary  height,  and  the  animal 
hnrts  itself  by  wild  and  vicious  attempts  to  overleap  it,  the  city  is  not  liable 
by  reason  of  the  improper  tying,  nor  by  reason  of  a  failure  to  post  notices 
and  aell  the  animal  within  the  statutoiy  time. 

ACTION  of  damages  for  injury  to  an  impounded  animal  by  neg- 
ligence.    The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

71  ffanna,  S.  A.  Hays,  and  W.  H.  Crowy  for  appellant 

J7.  H,  Mathias,  C.  C.  Maison,  D.  E.  Williamson  and  A.  Daggffi 
tor  appellee. 
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BiGKNELL,  G.  The  city  of  Greencastle  had  an  ordinance  to 
prevent  certain  animals  from  running  at  large  in  the  city.  The 
ordinance  required  the  city  marshal  to  take  up  and  impound  such 
animals,  and  to  give  immediate  notice  thereof  by  posting;  and  if 
the  owner  should  fail  to  appear  within  forty-eight  hours  after  the 
posting,  then  to  sell  the  animals,  etc.  Under  this  ordinance,  the 
city  marshal  took  up  and  impounded  the  appellee's  mare,  and  kept 
her  in  the  city  pound,  from  Monday  until  the  next  Friday  morning, 
without  any  posting  or  oflEer  to  sell;  and  then  the  mare  jumped 
over  the  pound  fence  and  broke  her  leg,  and  thereby  became  value- 
less, and  was  killed  by  the  marshal. 

No  question  is  made  as  to  the  authority  of  the  city  to  enact  and 
enforce  said  ordinance. 

The  complaint  seeks  to  recover  damages  from  the  city  for  the 
alleged  negligence  of  the  marshal.  It  contains  three  paragraphs; 
the  appellee  concedes  that  the  third  paragraph  was  bad.  The  first 
paragraph  charges  negligence;  the  second  paragraph  charges  a  con- 
version. 

Demurrers  to  the  first  and  second  paragraphs  were  OTerruled.  A 
motion  to  strike  out  from  the  first  paragraph  all  the  allegations  of 
negligence,  except  as  to  the  alleged  improper  construction  of  the 
pound,  waa  overruled.  The  appellee  answered  in  two  paragraphs, 
the  first  of  which  waa  the  general  denial.  A  demurrer  to  the 
second  paragrapli  of  the  answer  was  overruled;  and  a  reply  was  filed 
in  denial  of  said  second  paragraph.  The  issues  were  tried  by  a  jury, 
who  retnrned  a  verdict  for  the  appellee. 

The  appellant's  motion  for  a  new  trial  was  overruled,  and  judg- 
ment was  rendered  upon  the  verdict.  The  appellant  assigns  errors 
as  follows: 

First.  The  court  erred  in  overruling  the  demurrers  to  the  first 
and  second  paragraphs  of  the  complaint. 

Second.  The  court  erred  in  overruling  the  motion  to  strike  out 
part  of  the  firat  paragraph  of  the  complaint. 

Third.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  appellant  urges,  that  for  such  injuries  as  are  set  forth  in  the 
first  paragraph  of  the  complaint,  cities  are  not  liable. 

There  are  conflicting  authorities  upon  the  liability  of  municipal 
corporations  for  the  acts  of  their  servants,  but  the  law  of  Indiana 
is  as  follows:  "  Municipal  corporations  are  responsible  to  the  same 
extent,  and  in  the  same  manner,  as  natural  persons,  for  injuries 
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occasioned  by  the  negligence  or  unskillf ulness  of  their  agents  in  the 
construction  of  works  for  the  benefit  of  the  cities  or  towns  under 
their  government"  Ross  v.  City  of  Madison,  1  Ind.  281 ;  Stacks 
htmse  Y.  City  of  Lafayette,  26  id.  17 ;  Brtnkmeyerr.  City  of  Evnns^ 
vitte,  29  id.  187. 

The  material  ayerments  of  the  first  paragraph  of  the  complaint 
are :    ''  That  said  injury  to  said  mare  was  caused  by  the  negligence 
and  anskillfulness  of  the  defendant  and  its  servants,  in  this,  to  wit: 
The  defendant  so  negligently  and  unskillfully  constructed  the  said 
fence,  surrounding  said  inclosure  or  pound,  that  the  same  was  not 
fiufScient  in  height  to  prevent  animals  therein  confined  from  jump- 
ing out,  or  attempting  to  jump  out ;  that  the  defendant,  by  ita 
servants,  negligently  tied  said  mare  next  to  said  fence,  and  with 
rope  sufficiently  long  to  enable  the  mare  to  jump  over  said  fence, 
irithont  breaking  said  rope  at  its  fastening ;  that  said  defendant^ 
bv  its  servants,  negligently  failed  to  give  notice  of  the  taking  up 
and  impounding  of  said  mare  immediately  thereafter,  as  by  said 
ordinance  required  to  do;  that  said  defendant,  by  its  servants, 
neghgently  failed  to  offer  said  mare  for  sale,  within  the  time  by  said 
ordinance  required.     And  the  plaintiff  further  says,  that  said  injury 
to  said  mare  was  not  caused  by  any  fault  or  negligence  on  his  part, 
and  that  by  reason  of  such  injury,  so  caused  by  the  negligence 
and  nnskiUfulness  of  the  defendant  and  its  servants,  he  is  dam- 
aged," etc. 

So  far  as  this  x)aragraph  alleges  that  the  fence  was  not  high 
enough,  and  that  the  mare  was  improperly  tied,  and  that  thereby, 
without  fault  of  the  appellee,  the  damages  were  sustained,  it  con- 
tains a  good  cause*  of  action,  under  the  authorities  hereinbefore  re- 
ferred to.  See  also.  Mayor  v.  Furze,  3  Hill,  612  ;  Rocliester  W.  L, 
Co.  V.  City  of  Rocliester,  3  N.  Y.  4G3  ;  Lloyd  v.  Mayor,  5  id.  309. 
For  any  negligence  of  its  agents  in  the  construction  of  the  pound, 
or  in  any  purely  ministerial  duty  under  the  pound  ordinance,  the 
city  is  liable,  just  as  a  private  person  would  be  for  the  acts  of  hia 
agents.  Cooley  on  Torts,  122,  379.  There  was  therefore  no  error 
in  overruling  the  demurrer  to  the  first  paragraph  of  the  complaint. 
[Omitting  minor  considerations.] 

In  the  first  paragraph  of  the  complaint  negligence  is  charged  in 
lour  particulars:  First,  in  building  the  pound  fence  too  low;  second, 
in  tying  the  mare  with  a  rope  too  long;  third,  in  failing  to  post  up 
notice  of  the  impounding;  fourth,  in  failing  to  offer  the  mare  foi 
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Bale  at  the  end  of  forty-eight  hoars  after  the  posting.  The  aver- 
ment is  that  these  acts  of  negligence  caused  the  injury.  But  upon 
the  trial  no  witness  testified  that  the  fence  was  too  low;  no  witness 
testified  that  the  mare  was  improperly  tied,  or  thi^t  the  failure  to 
post  notices  or  the  failure  to  sell  produced  the  injury  complained  of, 
or  had  any  tendency  to  produce  it.  The  only  testimony  upon  these 
points  was  as  follows: 

[Omitting  this.] 

The  appellee  dseems  to  have  supposed  that  the  mere  fact  that  the 
maie  jumped  the  fence  warranted  the  inference  that  the  fence  was 
too  low;  but  there  is  no  room  for  such  an  inference  against  the  un- 
contradicted testimony  that  the  fence  was  sufficient. 

The  failure  to  post  up  notices  and  the  failure  to  offer  to  sell  were 
undoubtedly  such  negligence  as  might  make  the  city  liable  for  any 
injury  caused  thereby;  the  duty  of  the  marshal  in  relation  to  these 
matters  is  a  duty  to  the  owner  of  the  animal,  and  these  are  matters 
of  a  ministerial  nature,  within  the  scope  of  the  actual  and  ostensible 
authority  of  the  officer,  and  within  the  power  of  the  city.  But  the 
question  remains,  was  the  injury  in  this  case  caused  by  the  failure 
to  post  notice  and  the  failure  to  sell?  It  followed  those  failures, 
but  mere  sequence  amounts  to  nothing.  The  appellee  in  his  brief 
puts  the  argument  thus:  ''If  said  mare  had  been  advertised  and 
sold  she  w6uld  have  had  two  days'  advantage  of  the  calamity;"  but 
the  same  might  have  been  said  if  some  stranger  had  poisoned  or 
shot  the  mare  in  the  pound  on  the  fourth  day. 

There  must  be  some  connection  between  the  negligence  and  the 
injury  in  the  way  of  cause  and  effect;  and  the  negligence  which 
creates  liability  must  be  the  proximate  cause  of  the  injury.  In  2 
Greenl.  on  Ev.,  §256,  it  is  said:  ''The  damage  to  be  recovered 
must  always  be  the  natural  and  proximate  consequence  of  the  act 
complained  of."  Proximate  cause  is  a  cause  from  which  a  man  of 
oixiinary  experience  and  sagacity  could  foresee  that  the  result  might 
probably  ensue.     Shearman  &  Redfield  on  N eg.  11. 

Sometimes  the  injury  is  prima  facte  evidence  of  negligence,  as  in 
case  of  fire  from  the  sparks  of  a  railway  engine.  Piggot  v.  Eastern, 
etc..  Jig.  Co.,  3  C.  B.  229.  So  in  case  of  a  railway  engine  running 
off  the  track.  Carpue  v.  London,  etc.,  Rg.  Co.,  5  Q.  B.  747.  But 
even  in  such  cases  there  can  be  no  recovery,  unless  the  negligence 
was  the  proximate  cause  of  the  injury.  Pennsylvania  Co,  v.  HensQy, 
70  Ind.  569;  s.  c,  36  Am.  Eep.  188. 
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In  the  case  of  Fent  y.  Toledo,  etc,  Ry.  Co.,  59  III.  349;  s.  c,  14 
Am.  Rep.  13,  Lawrence,  C.  J.,  delivering  the  opinion  of  the 
court,  said:  "If  loss  has  been  caused  by  the  act,  and  it  was,  under 
the  circumstances,  a  natural  consequence  which  any  reasonable  per- 
lon  could  have  anticipated,  then  the  act  is  a  proximate  cause." 
The  defendant  is  to  be  held  responsible,  "  if  the  loss  is  a  natural 
consequence  of  its  alleged  carelessness,  which  might  have  been  fore-- 
seen  by  any  reasonable  person,  but  is  not  to  be  held  responsible  for 
injuries  which  could  not  have  been  foreseen  or  expected,  as  the  re- 
sults of  its  negligence." 

These  authorities  are  applicable  to  the  present  case.  The  fence 
being  sufficient  in  itself,  as  shown  by  the  testimony,  it  could  not 
hare  been  foreseen  or  exixjcted  that  a  failure  to  post  notices  would 
produce  the  wild  act  of  the  animal,  which  caused  its  death.  When 
a  fence  is  shown  to  be  sufficient  it  is  as  good  for  four  days  as  for  two. 

In  Marble  v.  City  of  Worcester,  4  Gray,  395,  a  horse  running 
away  threw  down  and  hurt  the  plaintiff;  the  horse  was  frightened 
by  a  vehicle  striking  against  a  defect  in  the  highway.  It  was  held 
that  the  city  was  not  liable. 

So  although  theix)  l>e  negligence  m  the  defendant,  enough  to 
warrant  a  recovery  if  there  were  no  fault  on  the  side  of  the  plaintiff, 
yet  the  plaintiff  cannot  recover,  if  the  injury  were  really  the  result, 
in  part,  of  "the  blind  violence  of  his  animal,  acting  without  guid- 
ance or  discretion."  Davis  v.  Inhabitants  of  Dudley,  4  Allen,  557; 
Titus  V.  Inhabitants  of  Northbridge,  97  Mass.  258. 

The  principle  is,  that  where  a  duty  imposed  is  manifestly  intended 
for  the  protection  of  individuals,  the  law  will  give  a  remedy;  but 
nobody  is  bound  to  protect  a  man  against  his  own  fault  or  against 
the  wild  and  breachy  action  of  his  own  domestic  animals.  There 
was  no  negligence  in  this  case  which  was  the  proximate  cause  of  the 
injury.  The  animal  ruined  herself  by  a  wild  and  vicious  effort  to 
overleap  a  fence  sufficient  to  confine  any  ordinary  animal  of  the 
horse  kind. 

The  verdict  was  not  sustained  by  sufficient  evidence  and  was  con- 
trary to  law.  The  motion  for  a  new  trial  ought  to  have  been 
granted,  and  the  judgment  below  ought  to  be  reversed. 

It  is  therefore  ordered  upon  the  foregoing  opinion  that  the  judg- 
ment below  be  and  the  same  is  hereby  :n  all  things  i-eversed,  at  ihe 
eosts  of  the  appellee. 

Petition  for  a  rehearing  overruled. 
Vol.  XXXIX  — 13 
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City  of  Delphi  v.  Lowert. 

(74Iiid.60O.) 

Munic^Ml  e&rporation  —  negligence  —  dtfeei  in  street  —  ewdenee — noUc^^ 

*  Id  an  action  against  a  city  for  an  injury  occasioned  by  a  defect  in  a  street, 
evidence  is  competent  to  sbow  previous  similar  accidents  at  the  same  point, 
and  the  records  of  the  common  council  are  competent  to  show  the  report  of 
a  committee  appointed  by  them, and  their  action  thereon  in  respect  to  the  de- 
fect in  question. 

ACTION  of  damages  for  negligence  causing  death.     The  opinion 
states  the  ease.     The  plaintiff  had  judgment  below. 

(7.  R.  Pollard,  L.  E.  McReymld,  J.  R.  Coffroth  and  C.  B. 
Stuart^  for  appellant. 

J.  Applegate  and  X.  0.  Ross,  for  appellee. 

Elliott,  J.  The  qticstions  which  the  record  of  this  case  presents 
arise  upon  the  niling  denying  appellant's  motion  for  a  new  trial. 
William  A.  Ijowery,  the  appellee's  intestate,  lost  his  life  by 
drowning  in  the  AVabash  and  Erie  canal,  at  a  point  within  or  near 
the  coqiorate  limits  of  the  city  of  Delphi.  There  was  evidence 
tending  to  prove  that  the  intestate's  death  was  attributable  to  the 
negligence  of  the  appellant  in  failing  to  place  barricades  about 
the  dangerous  place,  or  to  guard  it  by  signals  or  warnings  of  danger. 
There  was  also  evidence  tending  to  show  that  it  was  the  duty  of 
the  City  to  properly  protect  passengers  from  danger,  inasmuch  as 
one  of  the  public  streets  of  the  city  either  ran  up  to  and  across  the 
dangerous  place  or  terminated  in  very  close  and  direct  proximity  to 
that  point. 

[A  minor  inquiry  omitted.] 

Evidence  was  given  by  the  appellee,  that  other  persons  had  re- 
cdved  injuries  at  the  place  where  the  deceased  was  drowned,  at 
times  anterior  to  his  death.  This  the  appellant  contends,  with 
vigor  and  ability,  was  erroneous.  There  is  some  conflict  in  the 
authorities.  In  Collins  v.  Inhabitants  of  Dorchester,  6  Cush.  396, 
such  evidence  was  declared  incompetent.  It  was  said  to  be  "Tes- 
timony concerning  collateral  facts,  which  furnished  no  legal  pre- 
sumption as  to  tbe  principal  facts  in  dispute,  and  which  the  de- 
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fendants  were  not  bound  ta  be  prepared  to  meet."  In  support  of 
the  conclusion  of  the  court,  the  following  authorities  were  cited  : 
Statiflish  V.  Washburn,  21  Pick.  237 ;  2  Stark.  Ev.  381 ;  1  Greenl. 
Ev.,  §  52,  448.  The  cases  of  Aldrich  v.  Pelham,  1  Gray,  510  ; 
Kidilery.  Dunsiable,  11  id.  342  ;  Blair  v.  Pelham,  118  Mass.  420, 
assert  subst4inti ally  the  same  doctrine  as  Collins y.  Dorchester,  supra. 
In  Darling  \\  Westmoreland,  52  X.  II.  401;  s.  c,  13  Am.  Rep. 
55;  the  doctrine  of  Collins  \.  DorcJiester  is  vigorously  jissailed  in  an 
unusually  able  and  elaborate  opinion;  and  the  opposite  doctrine  de- 
darwl  to  bo  correct,  both  uiK)n  reason  and  authority.  In  the  recent 
.  tasoof  Jfoore  v.  Cifi/  of  Burlington,  49  Iowa,  136,  the  court  adojited 
in  effect,  although  not \  expressly,  the  rule  declared  in  the  'Sew 
Hampshire  case.  The  Supreme  Court  of  Illinois  declared,  in  the 
case  of  Citg  of  Chicago  v.  Powers,  42  111.  160,  that  such  evidence 
was  comi>etent.  It  was  said  in  that  case:  "  It  is  insisted  that  the- 
cmrt  erred  in  admitting  evidence  that  another  person  had  fallen 
through  the  same  bridge.  If  this  evidence  was  admissible  for  any 
purpose  then  it  was  not  error.  The  action  was  based  upon  the  neg- 
ligence of  the  city  in  failing  to  keep  the  bridge  properly  lighted. 
If  another  person  had  met  with  a  similar  fate  at  the  same  place  and 
from  a  like  cause,  it  would  tend  to  show  a  knowledge  on  the  part 
of  the  city  that  there  was  inattention  on  the  i)art  of  their  agents 
having  charge  of  the  bridge,  and  that  they  had  failed  to  provide 
further  means  for  the  protection  of  jiersons  crossing  on  the  bridge. 
As  it  tended  to  prove  this  fact  it  was  admissible;  and  if  appel- 
lants had  desired  to  guard  against  its  improper  application  by  the 
juiy,  they  should  have  asked  an  instruction  limiting  it  to  its  legiti- 
mate purpose."  In  Kent  v.  Town  of  Lincoln,  32  Vt.  591,  it  was 
held  competent  to  prove  thatother  persons  than  the  complainant 
had  at  previous  times  been  injured  by  the  same  defect  in  a  high- 
way, A  similar  ruling  was  made  in  the  ctise  of  Qui7ilan  v.  Citj/  of 
UticOy  11  Hun,  217.  This  case  was  affirmed  without  comment  by 
the  Court  of  Appeals,  74  N.  Y.  603.  In  City  of  Augusta  v.  Hafers^ 
«1  Ga.  48;  s.  c,  34  Am.  Rep.  05,  the  doctrine  maintained  by  the 
cases  cited  was  declared  and  enforced.  The  Supreme  Court  of  the 
United  States  in  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91  XT.  S. 
454,  held  that  it  was  competent  for  the  plaintiff,  in  an  action  for 
injury  resulting  from  fire  communicated  by  the  locomotives  of  a  rail- 
way company,  to  prove  that  during  the  summer  preceding  the  burn- 
ing of  plaintiff's    property,   fire  was  often    scattered   from  the 
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locomotives  of  the  defendant  when  passing  plaintiff's  property.  In 
Hoyt  V.  Jaffers,  30  Mich.  181,  it  was  held  proper  to  prove  that 
sparks  had,  at  other  times  than  that  on  which  the  injury  sued  for  oc- 
curred, been  emitted  from  a  chimnev.  Tlie  doctrine  of  the  cases  cited 
is  sui)ported  by  many  adjudged  cases,  among  them:  Aldridge  v. 
Great  Western  Ry,  Co.,  3  M.  &  G.  515;  Huyet  v.  Philadelphia^  etc.j 
JR.  Co.,  23  Penn.  St.  373;  St.  Joseph,  etc.,  R.  Co.  v.  Chase,  11 
Kans.  47;  Longabaugh  v.  Virginia  City,  etc.,  R.  Co.,  9  Nev.  271; 
Pc7in$ylvania  R.  Co.  v.  Stranahan,  70  Penn.  Si).  405;  AnjiapoliSy 
etc.,  R.  Co.  V.  Ganit,  31)  Md.  115;  Doagany.  C1iamplain,etc.,  Vo., 
50  X.  Y.  1;  Field  v.  Xeio  York,  etc.,  R.  Co.,  32  id.  339. 

This  court  has  adopted  and  enforced  this  doctrine.  In  the  case 
of  Pittsburgh,  etc.,  Ry.  Co.  v.  Ruby,  38  Ind.  294,  this  question 
was  exhaustively  discussed,  and  the  point  expressly  niled.  It  was 
tliere  held  that  evidence  of  si)ecific  facts  was  competent  for  the  pur- 
l)ose  of  charging  the  corporation  witli  notice.  We  are  unable  to 
perceive  any  difFerence  in  jirinci pie  between  the  case  in  hand  and  the 
^lass  of  cases  of  wliich  those  last  cited  are  types.  If  specific  acts 
UYQ  proper  for  the  purpose  of  showing  notice  to  the  owners  of  ma- 
cliineiy  or  the  employers  of  servants,  it  must  be  competent  for  the 
purpose  of  showing  notice  to  a  municipal  corporation  that  there  is  a 
dangerous  place  within  or  very  near  the  limits  of  the  highway.  The 
cases  directly  ruling  the  point  here  under  immediate  mention  out- 
weigh the  cases  in  Massachusetts,  for  the  latter  are  all  built  upon  a 
single  and  not  very  carefully  considered  ca«e.  The  doctrine  of  the 
cases  in  that  court  cannot  be  reconciled  with  the  doctrine  of  the 
class  of  cases  represented  by  Pittsburgh,  etc.,  Ry.  Co.  v.  Ruby. 
This  last  doctrine  has  been  recognized  as  sound  by  the  Supreme 
Court  of  Massachusetts,  and  that  court,  able  and  distinguished  as  it 
confessedly  is,  has,  it  seems  to  us, thus  sanctioned  a  doctrine  inconsist- 
ent with  that  of  Collins  \.  Dorchester.  Gahagan  v.  Boston,  etc.,  R. 
Co.,  1  Allen,  187;  Ross  v.  Boston,  etc.,  R.  Co.,  6  id.  87.  It  also  seems 
to  Its  that  the  doctrine  of  Collins  v.  Dorchester  cannot  be  harmonized 
with  Crosby  v.  Boston,  118  Mass.  71,  but  we  deem  it  unnecessary 
to  prolong  this  opinion  by  a  discussion  of  the  conflict  between  these 
two  cases. 

There  was  no  error  in  permitting  the  appellee  to  read  in  evidence 
the  record  of  the  common  council  showing  the  report  of  a  com- 
mittee appointed  by  that  body,  and  the  action  taken  thereon, 

AVe  are  aware  that  this  point  has  been  differently  ruled  by  the 
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Supreme  Court  of  Massachusetts  in  Dudley  v.  Weston,  1  Mete. 
477,  and  Collins  v.  Dorchester,  supra.  The  municipal  corpo- 
ration is  represented  by  the  common  council,  and  the  acts  of  that 
body  done  in  regular  session  and  within  the  scope  of  the  powers 
conferred  by  the  charter,  are  binding  uj^on  the  coriK)ration.  Cor- 
porations can  act  only  by  agents,  and  certainly  the  authorized  acts 
of  the  highest  class  of  corjiorate  agents  in  the  discharge  of  the 
duties  of  their  agency  are  competent  against  the  principal.  We 
are  at  a  loss  to  imagine  a  higher  degree  of  evidence  than  that  sup- 
plied by  the  official  acts  of  the  common  councilmen,  performed  in 
regular  session  of  the  municipal  legislature.  The  Massachusetts 
rule  is  unsound  upon  principle,  and  is  opposed  by  the  very  decided 
weight  of  authority.  Reqva  v.  City  of  Rochester,  45  N*  Y/.1^9i  13*1' ; 
s.  c,  6  Am.  Bop  *i>%\  City  of  CMatyo'Y,  Poiaeh;  '^'ipira-;  'Thorn- 
ton v.  Campion,  i8  X^  H.  ^0;- Mdn:affhaH  v.  Scliool  District,  etc.,  38 
Wis.  101;  Erd  v.  City  of  St.  Paul,  22  Minn.  443. 
[Minor  consideration  on  another  point  omitted.] 

Judgment  reversed. 
Petition  for  rehearing  overruled. 


Kbaling  v.  Vansickle. 

(74  iDd.  5S9.) 

^effoiiable  imirument  —  evidence  to  vary  apparent  eomraet  of  indorser  before 

utterance. 

Althoagb  the  presamptive  liability  of  one  who  writes  his  name  ou  the  back 
of  negotiable  paper  before  the  payee  is  that  of  an  indorser,  not  liable  to 
the  payee,  yet  parol  evidence  is  competent  to  show  that  the  contemporan. 
eons  and  mutual  intention  was  that  he  should  be  held  as  maker  or  surety.* 

ACTION  on  a  promissory  note.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below, 

R  M,  Pinch  and  /.  A.  Finch,  for  appellants. 

L.  D.  McClain  and  A,  F.  Denney,  for  appellee. 

•<>.  ■■■'■'■■  . ..      ,  , ,, 

^  To  same  effect,  Owiixyrtv.  Baker,  ptmt.    See  Stack  v.  Beach^  ]XMt;  VarpeiUar  ▼.  He* 

Lavuhlin  (13  R.  I  270),  34  Am  Rep.  638. 
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Woods,  J.  The  error  assigned  is  that  the  court  at  General  Term 
erred  in  reversing  tlie  judgment  at  Special  Term. 

The  suit  was  brought  by  the  appellee  against  the  appellants  and 
James  A.  Eealing,  upon  a  promissory  note  made  by  said  James  to  the 
appellee,  whereby  one  year  after  date  of  August  4,  1875,  said  James 
promised  to  pay  to  the  order  of  the  appellee  $750,  value  received, 
payable  at  Fletcher  &  Sharpe's  bank,  at  Indianapolis,  without  any 
relief  from  valuation  or  appraisement  laws,  with  ten  per  cent  in- 
terest* The  appellants  indorsed  their  names  on  this  note  before  its  de- 
livery to  the  payee.  The  complaint  is  in  several  paragraphs  and  seeks 
in  one  to  charge  the  appellants  as  sureties  for  the  maker,  in  another 
as  guarantors,  and  in  another  as  indorsers.     The  court  by  request 

law  thereon  as 


said  defendant, 

James  A.  Kealing,  delivered  to  the  plaintiff,  Vansickle,  a  promis- 
sory note  for  the  sum  of  $750,  jiayable  twelve  months  after  date, 
with  ten  per  cent  interest;  that  said  note  was  commercial  paper 
payable  in  bank,  and  had  the  name  of  the  defendant  James  A. 
Kealing  signed  at  tlie  -bottom,  and  the  names  of  the  defendants, 
Samuel  Kealing  and  Jolin  Kealing,  signed  on  the  back  thereof;  that 
\ipon  said  note  thus  signed  the  j^hiintiff  loaned  said  James  A.  Keal- 
ing tlie  sum  of  $750,  of  whicli  said  Samuel  and  Jolin  received  no 
l)art,  having  signed  said  note  for  the  accommodation  of  said  James 
A.  Kealing;  tliat  the  plaintiff  did  not  see  said  defendants  Samuel 
and  John  sign  said  note,  nor  have  any  conversation  witli  them,  or 
either  of  them,  until  after  the  maturity  of  said  note,  and  but  a 
short  time  prior  to  the  commencement  of  this  jiction ;  that  said 
note  was  not  protested  at  maturity,  nor  other  notice  of  non-payment 
thereof  given  to  the  defendants  Samuel  and  Jolm  ;  that  no  part  of 
the  principal  or  interest  of  said  note  has  ])een  paid  ;  that  long  after 
the  maturitv  of  tlie  note,  and  a  short  time  before  the  commence- 
meiit  of  this  action,  in  two  different  conversations,  Samuel  and  John 
Kealing  stated  that  they  were  security  for  their  brother  James  upon 
said  note  ;  that  in  a  sei)arate  conversation  since  this  suit  was  com- 
menced, the  defendant  John  stated  that  he  was  security  for  James 
Mpon  said  note  ;  that  a  short  time  prior  to  the  commencement  of 
this  suit,  both  Samuel  and  Jolin  offered  to  become  security  foi 
-^ames  A.  upon  a  new  note  running  eighteen  months,  which  t'ae 
plaintiff  declined  to  acce])t.'' 
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And  iis  matters  of  law  the  court  finds  :  '^  That  said  Samuel  and 
John  Kealing  are  prima  facie  indorsers  upon  said  note,  and  James 
A.  Kealing  is  the  maker ;  that  said  Samuel  and  John  indorsed  said 
note  before  the  same  was  delivered  to  the  payee  ;  that  said  note  has 
not  been  negotiated,  but  is  still  owned  by  the  payee  ;  that  the  proof 
does  not  show  that  Samuel  Kealing  and  John  Kealing,  by  their  in- 
dorsement of  said  note,  intended  to  bind  themselves  as  sureties ; 
or  in  any  other  or  different  character  than  as  indorsers ;  that  by 
the  neglect  of  the  plaintiff  to  notify  said  Samuel  and  John  of  the 
non-payment  of  said  note  at  maturity,  they  were  discharged  from 
liability  thereon  ;  that  said  Samuel  and  John  have  not,  by  any  new 
promise  or  admission,  waived  their  rights  to  insist  upon  such  dis- 
charge from  liability  in  this  action ;  that  the  plaintiff  is  entitled  to 
judgment  for  the  full  amount  due  on  the  note  against  James  A« 
Kealing,  and  said  Samuel  and  John  are  entitled  to  judgment  for 
costs.'' 

To  each  of  these  conclusions  the  plaintiff  excepted,  and  filed 
motions  for  a  venire  de  novo,  and  for  a  new  trial,  and  reserved 
exceptions  to  tlie  overruling  thereof. 

The  court,  at  Special  Term,  gave  judgment  according  to  the  con- 
clusions of  law  as  stated,  but  this  judgment  the  court  at  General 
Term  reversed  as  to  said  Samuel  and  John  Kealing,  and  ordered 
judgment  against  them  for  the  full  amount  due  on  the  note.  In 
eii)lanation  of  the  theory  on  which  the  court  reached  its  conclusion, 
from  which  one  of  the  judges  dissented,  we  make  the  following 
extract  fi-om  the  opinion  of  the  majority  of  the  court:  **It  is 
ap{)arent  tlien,  that  prima  facie  John  and  Samuel  Kealing  were 
indorsers  on  the  note  sued  on,  and  it  is  also  tnie  that  this  pre- 
sumption may  be  removed  by  parol  evidence  to  the  contrary.  Do 
the  facts  as  found  by  the  court  establish  the  relation  of  these 
defendants  to  be  sureties  rather  than  indorsers  ?  In  our  opinion 
they  do.  On  the  one  hand  is  the  presumption  of  the  law,  unsup- 
jM)rtod  by  any  circumstance  or  fact,  while  on  the  other  is  the  affirm- 
ative evidence  of  their  admissions,  that  they  signed  as  security  for 
their  brother,  and  for  his  accommodation  alone.  The  term  '  security' 
is  synonymus  with  *  surety.'  *  *  *  In  Sill\,  Leslie,  16  Ind. 
236  (see  also,  Robison  v.  Lyle,  10  Barb.  512),  the  presumption 
*  *  *  of  the  liability  of  an  indorser,  and  nothing  more,  was 
held  to  be  overcome  by  evidence  that  tlie  presumed  indorser  had,  in 
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a  conversation  with  the  plaintiff,  and  in  response  to  a  question  by 
him,  if  he  did  not  sign  the  note,  replied  :  *  Yes,  he  signed  as  surety.' 

**  We  are  of  opinion  therefore  upon  the  facts  as  found  by  the 
court,  that  the  defendants  John  and  Samuel  Kealing  assumed  the 
relation  of  sureties  on  the  note  in  suit,  and  as  such  were  not  entitled 
to  notice  of  non-payment  thereof,  but  are  liable  jointly  with  their 
principal,  James  A.  Kealing." 

We  do  not  dissent  from  the  proposition  of  law  advanced  by  the 
Superior  Court  in  reference  to  the  prima  facie  liabiWty  of  the  in- 
dorser  in  such  cases  being  controllable  by  proof  that  a  different 
liability  was  intended  {Browning  v.  Merritty  61  Ind.  425)  ;  but  we 
think  tliat  a  proper  analysis  of  the  facts  found  m\\  not  warrant  the 
conclusion  reached,  that  a  different  liability  was  intended  by  the 
parties  in  this  case. 

In  tlic  first  i)lace  it  is  a  mistake  to  say  that,  "  on  the  one  hand  is 
the  presumption  of  law,  unsupported  by  any  circumstance  or  fact." 
It  is  found  expressly  that  the  plaintiff  did  not  see  said  defendants 
Samuel  and  Jolin  sign  said  note,  nor  have  any  conversation  with 
them,  or  either  of  them,  until  after  the  maturity  of  the  note,  and 
but  a  short  time  l)efore  the  commencement  of  this  action;  and  as  it 
is  tlie  office  of  a  Pi)ecial  finding  to  state  what  was  proven  {Ex parte 
WallSy  73  Ind.  00),  it  is  impliedly  found  that  no  communication 
passed  between  the  parties,  showing  that  said  defendants  intended 
to  incur,  or  that  the  plaintiff  intended  to  accept  from  them,  any 
other  liability  than  what  was  apparent  from  the  paper  itself. 

The  character  of  the  contract  in  question  became  fixed  at  the 
moment  of  its  comi)lete  execution,  that  is,  upon  its  deliveiy  to  the 
plaintiff,  and  notliing  done  or  said  by  either  party  at  a  subsequent 
time  could  change  that  character,  though  it  might  be  used  as  evi- 
dence on  the  subject.  Whether  the  contract  was  one  of  indorse- 
ment or  suretyship,  depended  not  on  the  intent  of  one  of  the  parties, 
but  on  the  mutual  understanding  and  intent  of  both.  This  kind  of 
contract  is  not  an  exception  to  the  nile  which  requires  the  consent 
of  both  parties;  and  unless  therefore  it  is  made  apparent  from  the 
facts  found  that  both  the  plaintiff  and  said  defendants  Samuel  and 
John  intended  that  their  liability  should  be  that  of  suretyship,  the 
conclusive  legal  presumption  is  that  they  all  intended  a  contract  of 
indorsement.  The  paper  as  delivered  evidences  that  contract,  and 
in  the  absence  of  evidence  of  a  different  mutual  understanding, 
must  from  neeessitvbe  deemed  controlling.     Now  it  certainlv  can- 
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not  be  inferred  as  a  legal  conclusion,  from  the  facts  found,  that 
there  was  a  mutual  understanding  between  the  parties  at  the  time 
the  note  was  delivered  to  the  plaintiff  and  he  advanced  his  money 
thereon,  that  the  indorsers  should  be  bound  by  any  other  contract 
than  that  evidenced  by  the  note  and  indorsements  as  delivered. 

Suppose  that  instead  of  being  as  it  is,  the  note  had  contained  a 
clause  waiving  presentment  for  payment,  protest,  and  notice 
thereof,  and  that  the  plaintiff  was  seeking  to  hold  them  as  in- 
dorsers, could  it  be  successfully  asserted  that  on  the  facts  as  found 
(with  the  exception  supposed)  said  defendants  were  not  indorsers, 
but  sureties  only? 

SiU  V.  Leslie,  cited  supra,  does  not  go  to  the  extent  claimed  for 
it.  The  note  in  that  case  was  executed  in  the  same  form  as  the 
note  in  this  case,  but  the  complaint  in  a  single  count  charged  all 
the  defendants  as  makers.  The  verdict  was  general,  not  special, 
and  on  the  evidence  stated  this  court  refused  to  disturb  the  verdict 
for  the  plaintiff.  This  is  by  no  means  equivalent  to  saying,  as 
matter  of  law,  that  such  a  declaration  of  one  of  the  parties  overcomes 
the  legal  i)resumption  arising  from  the  form  of  the  contract.  In 
that  case  the  complaint,  which  declared  on  the  contract  as  one  of 
suretyship  only,  may  have  been  deemed  to  manifest  the  plaintiff's 
anderstanding  that  such  was  the  contract,  and  the  defendant 
having  so  declared  his  understanding,  there  was  evidence  on  which 
the  jury  may  well  have  inferred  that  the  parties  mutually  sounder- 
stood  the  contract  when  it  was  made.  Indeed  as  a  question  of  evi- 
dence arising  upon  an  appeal,  the  declaration  of  the  defendant,  as 
proven  in  that  case,  was  in  itself,  without  reference  to  the  com- 
plaint, suflficient  to  sustain  the  verdict;  but  this  is  quite  different 
from  saying,  as  matter  of  law,  that  it  was  sufficient  to  require  the 
verdict  which  was  found.  In  the  case  at  bar  there  is  no  finding,  nor 
anything  in  the  pleadings,  from  which  it  can  with  any  certainty  be 
inferred  that  the  plaintiff  regarded  the  liability  of  said  defendants 
as  any  thing  else  than  that  of  indorsee.  The  comjilaint  charges  them 
in  the  throe  capacities  of  indoi-sera,  sureties  and  guarantors,  and 
furnishes  no  ground  for  an  inference  of  the  plaintiff's  original 
underetanding  and  intention;  and  as  already  stated,  having  received 
the  paper,  without  notice  that  tlie  indorsers  intended  any  thing 
else  than  indorsement,  the  only  reasonable,  if  not  the  conclusive, 
presumjjtion  would  ?oem  to  be  that  he  accepted  the  paper,  intend- 
ing to  hold  them  as  indorsers  onlv.  This  however  k  e  question  of 
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evidence,  to  be  determined  by  the  court  or  jury  which  shall  try  the 
case,  according  to  the  proof  made. 

Aside  from  these  considerations,  the  order  of  the  court  in  Gene- 
ral Term,  that  judgment  be  given  on  the  special  finding  for  the 
plaintiff  against  said  Samuel  and  John,  for  the  full  amount  of  said 
note,  was  erroneous. 

The  special  finding  and  the  conclusions  of  law  thereon  are  not 
properly  constructed.  The  finding  in  part  does  not  find  the  fact, 
but  onlv  evidence  thereof  and  the  conclusions  of  law  as  stated 
are  not  matters  of  law  entirely,  but  in  part  are  matters  of  fact 
which  should  have  been  found  as  such.  In  so  far  as  the  finding 
shows  that  the  plaintiff  did  not  see  said  Samuel  and  John  sign  the 
note,  and  had  no  conversation  with  them  until  after  the  maturity 
thereof,  and  that  said  defendants  stated  in  two  conversations  that 
they  were  security  for  their  brother  on  said  note,  it  is  a  finding, 
not  of  fact  in  any  proper  sense,  but  only  of  items  of  evidence  which 
tend  to  show  the  fact  which  ought  to  have  been  found  as  such,, 
namely,  the  capacity  in  which  the  parties  mutually  intended  that 
Samuel  and  John  should  be  bound.  Tliere  was  no  harm  in,  though 
no  necessity  for,  stating  tliese  items  of  evidence  in  the  finding,  but 
without  stating  the  conclusion  of  the  court  in  reference  to  the 
ultimate  fact  which  was  in  issue,  according  as  the  court  deemed 
the  evidence  to  preponderate,  the  finding  was  imperfect. 

The  court  did  find,  *'as  matter  of  law,"  that  said  Samuel  and 
John  Kcaling  are  j!?nwa/ac?V  indorsers  upon  said  note,  and  that 
the  proof  does  not  show  that  bv  their  indorsement  thev  intended 
to  bind  themselves  as  sureties  or  in  anv  other  or  different  character 
than  as  indorsers;  but  their  intention  in  this  respect,  as  well  as  the 
intention  of  the  plaintiff,  was  matter  of  fact  which  should  have 
been  found  as  such.  It  is  plain  that  the  finding  of  it  as  matter  of 
law  is  not  the  equivalent  of  a  finding  of  tlie  fact  as  such. 

On  account  of  these  defects  in  the  finding  and  in  the  statement 
of  legal  conclusions,  instead  of  ordering  judgment  for  the  plaintiff 
as  against  said  Samuel  and  John,  the  order  sliould  liave  been  that 
the  motion  for  veyiire  de  novo  be  granted  as  to  said  defendants. 

The  judgment  is  therefore  reversed  with  costs,  and  with  instruc- 
tions to  grant  the  motion  for  a  venire  de  novo  as  to  the  said  defend- 
»uts  Samuel  and  John  Kealing. 
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Ok  Petition  for  a  Rehearing. 

Woods,  J.  A  rehearing  is  asked  on  the  ground  that  the  fact 
stated  in  the  finding,  that  John  and  Samuel  Eealing  indorsed  the 
note  before  its  delivery  to  the  payee  for  the  accommodation  of 
James  A.  Kealing,  who  alone  received  of  the  payee  the  considera- 
tion of  the  note,  is  equivalent  to  a  finding  that  said  John  and  Sam* 
uel  intended  to  become  and  were  accepted  by  the  payee  as  original 
makers,  liable  jointly  with  or  as  sureties  for  said  James. 

After  a  careful  and  painstaking  examination  of  the  decisions 
tiiToughont  the  United  States  and  a  study  of  such  English  cases  as 
they  could  find,  the  counsel  for  the  appellee  deduce  the  following 
rale  in  reference  to  the  liability  of  indorsers  who  sign  before  an  in- 
dorsement of  the  paper  by  the  payee:  "  Where  oral  evidence  is  at  all 
admissible  to  show  the  character  of  the  liability  of  such  indorsers, 
and  where  the  indorsement  was  made  solely  to  give  credit  to  the 
maker  with  the  payee,  and  for  the  accommodation  of  the  maker, 
the  indorser  is  regarded  holdeu  and  bound  as  a  surety  for  the 
maker;"  and  concluding  the  discussion,  the  counsel  add:  "In  this 
case  it  is  utterly  indifferent  to  us  whether  the  rule  of  prima  facie 
Lability  be  that  of  makers  or  that  of  indorsers.  The  vital  prin- 
ciple is,  that  when  the  indorsement  is  made  with  the  intention  to 
give  the  maker  credit  with  the  payee,  then  the  liability  of  the  in- 
dorser is  that  of  a  surety  for  the  maker.  And  this  liability  is 
dearly  shown  by  the  special  finding  here." 

The  cases  cited,  and  which  miglit  be  cited  on  this  subject,  are 
numerous,  and  if  not  full  of  confusion  and  contradiction,  are  in 
many  respects  variant  and  difficult  to  harmonize.  We  shall  not 
attempt  the  task.  See  Chaddock  v.  Vanness,  35  X.  J.  517;  s.  c, 
10  Am.  Eep.  256;  Tore  v.  Hurst ,  13  Ind.  551;  1  Dan.  Neg.  Inst. 
709-716,  and  notes.  The  following  are  the  latest  cases,  besides 
our  own,  cited  by  counsel:  Jaffray  v.  Brown,  74:N.  Y.  393;  Coulter 
T.  Richmond,  59  N.  Y.  478;  Fear  v.  Dunlap,  1  Greene  (Iowa), 
331;  Billingham  v.  Bryan,  10  Iowa,  317;  Arnold  v.  Bryant,  8 
Bush,  668;  Jones  v.  Ooodioin,  39  Cal.  493;  s.  c,  2  Am.  Rep.  473; 
Ford  v.  Hendricks,  34  Cal.  673;  Filbert  v.  Fmkbeifier,  GS  Penn. 
St.  243;  s.  c,  8  Am.  Rep.  17G;  Collins  v.  Fverett,  4  Ga.  266;  Cogs- 
veil  v.  Hay  den,  5  Oreg.  22;  Milton  v.  De  Yampert,  3  Ala.  648; 
Jennings  v.  Thomas,  13  Sm.  &.Marsli.  617,  showing  the  prima 
facie  liability  to  be  that  of  an  indorser;  but  the  following  showing 
it  to  be  prima  facie  the  liability  of  maker  or  guarantor:  Killian  v. 
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Ashley,  24  Ark,  511;  Oood  v.  Martm,  2  Col.  218;  Clark  v.  Mer^ 
riatn,  25  Conn.  57G;  Oilpin  v.  Marley,  4  Houst.  284;  Parkhurst  v. 
Vaily  73  111.  343;  Fuller  v.  Scoit,  8  Kan.  25;  McOuire  v.  Bosworth, 
1  La.  Ann,  248;  Woodfnan  v.  Boothby,  66  Me.  389;  /ve*  v.  Bosley, 
35  Md.  262;  s.  c,  6  Am.  Rep.  411;  PTay  v.  Butterworth,  108  Mass- 
509;  Rotliachild  v.  ffria:,  31  Mich.  150:  s.  c,  18  Am.  Rep.  171; 
Stein  V.  Paasmorey  25  Minn.  256;  Western^  etc..  Association  v. 
Wolf,  45  Mo.  104;  Barker  v.  Bobinson,  63  N.  C.  191;  Seyinour  v. 
Afickey,  15  Ohio  St.  515;  Perkins  v.  Borstow,  6  R.  I.  505;  (7ar- 
penter  v.  Oafc,  10  Rich.  17;  Harrison  v.  Sheirhurn.  36  Tex.  73; 
Orrick  v.  Colston,  7  Gratt.  189;  Burton  v.  Hansford,  10  W.  Va. 
470;  s.  c,  27  Am.  Rep.  571;  Sylvester  v.  Downer,  20  Vt,  355; 
Oorman  v.  Ketchum,  33  Wis.  427;  McGee  v.  Connor,  1  Utah,  92; 
^cy  V.  Simpson,  22  How.  341;  ffoorf  v.  Martin,  95  U.  S.  90; 
Matthews  v.  Bloxsome  (Q.  B.)  10  L.  T.  Rep.  (N.  S.)  415. 

It  is  well  settled  in  this  State  that  tlie  prima  facie  liability  is 
that  of  indorsement.  Wells  v.  Jackson,  6  Blackf.  40;  Early  v. 
Foster,  7  id.  35;  Harris  v.  Pierce,  6  Ind.  162;  Gsc/?  v.  iHfia;,  id- 
478;  Fore  v.  ^wrs/,  13  id.  551;  iS/K  v.  Leslie,  16  id.  236;  Snyder 
V.  Oatman,  id.  265;  Drake  v,  Markle,  21  id.  433;  jDafe  v.  Moffitt, 
22  id.  113;  Houston  v.  Briiner,  39  id.  376;  Roberts  v.  Masters, 
40  id.  461;  Bronson  v.  Alexander,  48  id.  244;  Schulz  v.  KUnk,  49  id. 
212;  Nnrre  v.  Chittenden,  56  id.  462;  Browning  v.  Merritt,  61  id. 
425. 

The  doctrine  as  deduced  from  a  consideration  of  the  Massachusetts, 
New  York  and  new  English  cases,  was  stated  in  FTrffo  v.  e7in6•^'- 
5o;i,  supra,  in  the  following  language:  "  That  the  blank  indorsement 
of  unnegotiable  pajxir,  made  at  the  date  of  the  contract,  and  unex- 
plained by  extrinsic  testimony,  confers  upon  the  payee  the  authority 
to  hold  the  indorser  liable  on  the  original  contract,  as  a  surety;  and 
that  a  similar  unexplained  indorsement  of  negotiable  paper  renders 
the  indorser  liable  only  as  indorser,  with  the  original  rights  and 
privileges  incident  to  that  character.  But  that  in  either  case  the 
liability  designed  to  be  assumed,  and  the  authority  intended  to  be 
given  by  the  indorsement,  may  be  explained  by  the  attendant  cir- 
cumstances, and  the  prima  facie  responsibility  be  changed  into  one 
of  another  kind.  And  this  appears  to  us  to  be  also  the  common* 
sense  view  of  the  subject." 

This  statement  of  the  doctrine  has  been  sometimes  quoted  and 
repeatedly  recognized,  and  never  condemned  or  criticised,  in  the 
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li:«T  cases;  but  wliether  it  has  been  uniformly  understood  and  ap- 
'.\*A  in  the  sense  in  which  it  was  understood  and  applied  in  the 
.i-k'  where  it  is  found,  is  not  clear.  As  stated,  the  rule  is  made 
.1  .iliiguous,  or  at  least  capable  of  two  constructions,  by  reason  of  a 
^kange  of  the  form  of  the  expression  in  the  two  clauses  of  the  first 
r  iitencc.  In  the  fii*st  clause  it  reads,  *'  confers  on  the  payee  the 
;iUthority  to  liold  the  indorser  liable  on  the  original  contract  as  a 
fr  ircty;'-  but  instead  of  continuing  the  same  form  of  expression  in 
ilif  second  clause  and  saying,  "  authorizes  the  payee  to  hold,"  etc., 
it  s;iys,  *'  renders  the  indoi^ser  liable  only  as  indoraer." 

Just  here  seems  to  be  the  pivotal  point  of  the  discussion.  The 
]»»>ition  taken  by  the  counsel  for  the  api)ellee  is,  and  the  cases 
vliieh  support  it  assume,  that  such  an  indorser  cannot  be  liable  as 
au  indorser  to  the  i)ayee  of  the  paper.  This  of  course  imjilies  the 
farther  assumption  of  the  corollary  proposition  that  such  an  in- 
•iurser,  if  liable  to  the  payee  at  all,  must  be  liable  as  a  joint  maker, 
.•iiruty,  or  guamntor;  any  thing  but  indorser.  This  much  assumed, 
the  conclusion  is  easy  and  logical  that  a  finding,  which  shows  that 
die  indorsement  wiis  made  in  order  to  give  the  maker  credit  with 
tlie  |)ayee,  la  equivalent  to  a  finding  that  the  indorser  intended  to  be- 
come liable  to  the  payee;  and  as  his  liability  cannot  be  that  of  in- 
tlorsement,  it  is  either  suretyship  or  guaranty.  In  this  case  we  are 
;ifked  to  call  it  suretysliip  rather  than  guaranty,  because  it  was  held, 
in  Drake  t.  Mar,kh,  sujyra,  that  the  statute  of  frauds  forbids  parol 
pruof  in  such  a  case  of  an  intended  guaranty.  But  the  effect  of 
this  ruling  if  upheld,  as  we  conceive,  must  be  not  that  the  indorser 
who  may  have  intended  to  assume  the  liability  of  a  guarantor  will 
be  held  as  a  surety  instead,  but  rather  tliat  the  actual  intention 
being  nullified  by  force  of  the  statute  the  parties  will  be  remitted  to 
the  presumptive  prima  facie  obligation  of  indorsement. 

We  might  stop  here  therefore,  and  upon  his  own  theory  hold  the 
appellee  not  entitled  to  a  judgment  in  his  favor  upon  the  finding 
made,  because  it  does  not  appear  whether  the  indorsers  intended  to 
accommodate  the  maker  and  give  him  credit  with  the  payee  as 
sureties,  or  as  guarantors.  If  as  guarantors,  aside  from  the  statute 
of  frauds,  they  are  not  liable  except  upon  proof  of  a  demand  on  the 
maker,  and  notice  of  non-payment  within  a  reasonable  time  after  the 
default,  or  proof  that  no  harm  had,  or  reasonably  could  have  accrued 
to  them  on  account  of  the  failure  to  make  the  demand  and  give 
them  notice  thereof.  Oaffy,  SimSy  45  Ind.  ^02;  Cole  v.  Merchants^ 
Bank,  60  id.  350;  2  Dan.  Neg.  Inst.  6(j'4,  §  1787. 
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AVe  prefer  however  not  to  rest  our  decision  here.  We  think  tlie 
assumption  that  an  indoi-ser  may  not  be  liable  as  such  to  the  paj'oe 
of  a  note,  however  seemingly  well  supported  by  the  authority  of  de- 
cided cases,  is  not  in  accordance  with  sound  reason,  with  **  the 
common-sense  view  of  the  subject,"  nor  with  the  drift  or  status  of 
tlie  decisions  of  this  court,  especially  of  the  later  cases.  What  is 
there  in  the  terms  or .  in  the  nature  of  the  obligation  of  the 
contract  of  indorsement,  which  forbids  its  operation  in  favor  of  the 
})ayee  of  a  note  as  well  as  in  favor  of  an  indorsee  in  the  strict  sense? 
A  regular  *'  indorsement,  when  made  f or  an  ade({uate  consideration, 
passes  the  interest  of  the  indorser,  and  amounts  to  an  undertaking, 
unless  qualified  in  express  terms,  that  if  the  bill  or  note  is  not  paid 
at  maturity,  and  the  indorser  has  due  notice  of  dishonor,  he  will 
pay  it,  which  in  law  is  a  contract  in  favor  of  the  indorsee  and  every 
holder  to  whom  the  note  or  bill  is  transferred."  Chitty  Bills,  241; 
Story  Notes,  §  135;  Edwards  Bills,  272-28-4;  Chaddock  v.  VannesSy 
supra.  The  indorsement  of  one  who  signs  before  indorsement  by 
or  delivery  to  the  payee,  of  course  makes  no  transfer  of  interest  or 
title  in  the  note,  but  there  is  no  reason  why  it  may  not  evidence  an 
undertaking  by  the  indorser  to  the  payee  or  holder  that  if  the  note 
is  not  paid  by  the  maker,  and  the  indorser  has  due  notice  of  the 
dishonor,  he  will  pay  it  to  the  j)ayee  as  well  as  to  his  indorsee. 
There  can  be  no  doubt,  that  if  written  out  in  full  over  the  indorsed 
name,  such  a  contract  would  be  m  all  respects  valid  and  effective, 
and  the  liability  would  be  exactly  the  same  as  that  of  an  indorser  ; 
and  it  being  established  that  parol  evidence  is  admissible  to  show 
what  contract  the  parties  intended,  it  should  be  admissible  to  show 
this  as  well  as  a  contract  of  suretyship  or  of  guaranty.  The  prim- 
ary presumption,  let  it  be  granted,  is  a  strict  indorsement  which 
will  not  operate  in  favor  of  the  payee,  but  of  his  indorsee  only, 
such  indorser  being  liable  only  as  second  indorser  and  entitled  to 
recourse  against  both  the  maker  and  the  payee  who  becomes  the 
first  indorser;  but  if  the  evidence  show  that  the  indorsement  was 
made  before  delivery  to  the  payee,  and  for  the  maker's  accommoda- 
tion or  to  give  him  credit  with  the  payee,  then  the  indorser  is  liable 
directly  to  the  j)B.yee,  prima  facie,  as  indorser,  or  if  the  proof  be 
such  as  to  show  it,  then  as  surety. 

That  such  indorser  may  be  liable  to  the  payee  as  indorser  counsel 
concede  to  be  the  ruling  in  Alabama  and  Mississippi.  MiUony.De- 
Tampert^  3  Ala,  648,  and  Jennings  v.  Tfwmas,  13  Sm.  &  M.  617. 
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To  the  same  effect,  ajs  we  understand  them,  are  the  decisions  in  Cali- 
fornia, where  such  an  indorser  is  called  a  guarantor,  but  his  liability, 
whicli  is  enforced  in  favor  of  the  payee,  is  held  to  be  the  same  as 
that  of  indorser.  Clarke  v.  Smith,  2  Cal.  605;  Ford  v.  Hendricks y 
34  id.  673:  Jones  v.  Ooochoi?i,  39  id.  493.  Besides  the  quotation 
already  given,  the  following  language  is  used  in  Wells  v.  Jackson, 
svpra,  to  wit:  *'  The  defendant  is  the  last  of  three  indorsers  and 
must  be  presumed,  agreeably  to  the  principles  laid  down,  to  have 
placed  his  name  upon  the  bond  in  the  character  of  an  ordinary  in- 
dorser looking  to  the  responsibility  of  those  whose  names  precede 
his,  including  the  payee  and  maker.  As  the  count  under  con- 
i^ideration  attempts  to  hold  the  defendant  primarily  liable  it  is  de- 
fective." This  decides  that  the  prima  facie  obligation  in  such  case 
is?  afi  second  indorser,  but  it  is  not  a  decision  even  by  implication 
that  thei*e  may  not  be  a  liability  as  indorser  in  favor  of  the  payee. 
In  Early  v.  Foster,  7  Blackf.  36,  in  an  opinion  prepared  by  the  same 
judge  who  wrote  the  opinion  in  Wells  v.  Jackson,  after  saying  that 
the  '*  unexplained  indorsement  of  the  note  m^ide  at  this  date  did 
not  render"'  the  indorser  primarily  liable  as  a  joint  maker  to  the 
payee,  the  court  add:  **  And  he  is  not  shown  to  be  responsible  as 
an  indorser,  so  as  to  render  him  jointly  liable  with  the  maker  un* 
der  the  statute,"  strongly  intimating,  if  not  absolutely  implying, 
an  understanding  on  the  part  of  the  court,  that  he  was  liable  to 
the  payee  as  indorser,  though  not  shown  to  be  liable  jointly  with 
the  maker  under  the  statute.  The  same  understanding  is  manifest  in 
most  of  the  decisions  made  by  this  court  since  that  time,  while  the 
cases  of  Bronson  v.  Alexander,  48  Ind.  244,  and  Nurre  v.  Chittenden, 
56  id.  462,  are  totally  irreconcilable  with  the  position  that  such  an 
indorsement,  made  before  delivery  and  for  the  accommodation  of 
the  principal  obligor,  is  an  original  undertaking  or  contract  of  sure- 
tyship, but  on  the  contrary  they  are  in  entire  harmony  with  and  in- 
deed can  be  upheld  only  upon  the  doctrine  that  the  indorser  may  be 
liable  as  such  to  the  payee,  and  if  liability  to  the  payee  be  shown 
to  have  been  intended,  it  will  be  presumed  to  be  as  indorser,  unless 
the  evidence  shows  affirmatively  that  a  different  contract  was  in- 
tended. 

In  accord  with  these  views  we  subjoin  the  following  quotations 
from  Mr.  Daniel's  work  on  Negotiable  Instruments  already  cited. 
He  says:  "  Sec.  710.  *  *  Whatever  diversities  of  interpretation 
may  be  found  in  the  authorities  on  the  subject  they  very  generaUj 
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conrur,  though  not  with  entire  unanimity,  that  as  between  theim- 
mediuto  i)arties,  the  inteiin'etation  ought  to  be,  in  every  case,  such 
as  will  carry  their  intention  into  effect,  and  tluit  their  intention 
may  be  made  out  by  parol  proof  of  the  facts  and  circumstance 
which  took  place  at  the  time  of  the  transaction.  If  the  person  who 
places  his  name  on  the  back  of  the  note  before  the  payee  intended 
at  the  time  to  be  bound  to  the  i)ayee  only  as  a  guarantor  of  the 
maker,  he  shall  not  l)e  deemed  to  be  a  joint  promisor,  or  an  absolute 
promisor  to  the  payee.  If  he  intended  to  bind  himself  as  a  surety 
or  joint  maker  of  the  note,  he  will  not  be  permitted  to  claim  after- 
ward that  he  was  only  a  guarantor.  And  if  he  intended  to  be  bound 
only  as  an  indorser,  the  better  ojiinion  is  that  this  also  may  be  shown 
as  between  him  and  the  payee. 

'*  Sec.  714.  It  would  seem  to  us  that  such  a  party  ought  to  be  re- 
garded as  a  first  indorser.  If  he  intended  to  be  a  second  indorser, 
he  should  have  refrained  from  putting  his  name  on  the  note  until 
it  was  first  indorsed  by  the  payee.  By  placing  it  first  he  enables  the 
payee  to  place  liis  own  afterward  ;  and  prima  facie  the  facts  would 
seem  to  indicate  such  intention.  There  is  nothing  in  the  objection 
that  there  is  no  title  in  him  to  indorse  away.  Prior  jmrties  could 
not  be  sued  without  the  payee's  indorsement ;  but  he  being  an  in- 
dorser can  be  sued  bv  any  one  deriving  title  under  him.  In  fact, 
his  position  seems  to  render  his  liability  strictly  analogous  to  that 
of  the  drawer  of  a  bill  upon  the  maker  in  favor  of  the  payee  ;  and 
80  to  regard  him  simplifies,  as  it  seems  to  us,  a  (piestion  which, 
unless  such  analogy  be  followed,  is  exceedingly  complicated  and 
difficult.     *     *     * 

'SSec.  715.  What  parol  evidence  determines  the  liability  of  the 
person  signing  before  the  payee  is  also  a  matter  upon  which  opinion 
is  diverse.  Many  authorities  take  the  ground  that  when  it  appears 
that  the  note  was  intended  for  the  payee,  or  that  the  name  was 
placed  upon  the  back  of  the  note  before  its  delivery  to  the  payee, 
that  circumstance  fixes  the  liability  contracted  as  that  of  joint 
maker,  and  excludes  further  inquiry.  But  tliis  does  not  seem  to 
us  sufficient,"  etc. 

*^Sec.  71 G.  When  the  note  is  sued  upon  by  the  i^ayee,  it  is  held 
thcit  the  idea  of  the  party  before  him  being  bound  as  an  indoi*ser  is 
excluded.  But  this  doctrine  does  not  seem  to  us  correct.  The  in- 
dorsement, it  is  time,  is  an  irregular  one  ;  but  it  is  quite  similar  to 
a  bill  drawn  by  the  indorser  on  the  maker,  and  to  follow  that  analogy 
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in  all  regards  seems  to  us  the  simplest  and  most  reasonable  solution 
of  the  question.  And  there  are  a  number  of  cases  which  regard 
such  a  party's  liability  as  prima  facie  that  of  an  indorser."  The 
cases  cited  under  the  last  proposition  are:  Price  v.  Lavender ,  38 
Ala.  389 ;  Comparree  v.  Brockway,  11  Humph.  355  ;  Clouston  v. 
Barbiere,  4  Sneed,  335 ;  Jeimings  v.  Thomas^  13  Sm.  &  M.  617 ; 
Kamm  v.  ffoUand,  2  Oreg.  59 ;  and  the  following  of  this  court 
already  cited  supra;  Wells  v.  Jackson;  Vorew  Hurst;  Silly.  Leslie; 
Dale  V.  Moffitt ;  Roberts  v.  Masters. 

Tlie  petition  is  overruled^  with  costs. 
Elliott,  J.,  absent. 


Stack  v.  Beach. 

(74Ind.57L) 
Negotiable  inHrumerUi — eoidence  to  vary  liabUity  of  regular  indorser, 

Puol  evidence  is  inadmisaible  to  vary  the  apparent  liability  of  one  writing  his 
name  on  the  back  of  a  promissory  note  after  the  payee,  by  showing  that  the 
iodoraement  was  made  simply  for  the  purpose  of  identifying  the  payee. 
[See  note,p,  116.) 

ACTION  on  a  bill  of  exchange.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

.4.  B.  Carlton  and  J.  E.  Lamb,  for  appellant. 
/,  G.   Williams  and  B.  V.  Marshall,  for  appellee. 

Elliott,  J.  Appellant  was  sued  as  the  indorser  of  a  bill  of  ex- 
change. The  answer  is  in  two  paragraphs.  This  appeal  presents 
the  question  of  the  sufficiency  of  the  second  of  these  paragraphs, 
to  which  the  trial  court  sustained  a  demurrer. 

The  material  statements  of  the  answer  are  in  substance  these: 
That  the  appellant  went  with  one  John  W.  Wilson,  to  the  Prairie 
City  Bank,  of  Terre  Haute,  for  the  purpose  of  identifjring  the  said 
Wilson  as  the  payee  and  holder  of  the  bill  of  exchange  sued  on; 
that  the  agent  of  the  bank  requested  appellant  to  write  his  name 
on  the  back  thereof,  for  the  purpose  of  identifying  Wilson;  that 
he,  the  appellant,  never  owned  or  had  ]>ossession  of  said  bill;  that 
Vol.  XXXIX  — 15 
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he  did  not  negotiate  it;  that  he  did  not  sign  it  as  maker,  surety  or 
indorser;  that  the  sole  purpose  for  which  he  wrote  his  name  on  the 
back  thereof  was  to  identify  the  said  Wilson  as  the  payee  of  said 
bill;  that  Wilson  was  the  identical  person  he  represented  himself 
to  be;  that  appellant  was  not  requested  to  write  his  name  as  in- 
dorser by  Wilson  or  anybody  else;  that  he  was  not  informed,  nor 
did  he  understand,  that  he  was  signing  as  an  indorser. 

The  answer  is  insufficient.  The  contract  of  indorsement  was  a 
written  one,  and  fully  within  the  rule  that  parol  evidence  is  not 
admissible  for  the  purpose  of  modifying  or  contradicting  written 
contracts.  In  Frescott  Bank  v.  Caverly,  7  Gray,  217,  evidence 
was  offered  to  show  that  the  indorser  had  only  placed  his  name  upon 
the  back  of  the  bill  to  identify  the  person  to  whom  it  was  paid, 
and  that  it  was  agreed  and  understood  that  this  was  the  sole  pur- 
pose for  which  the  signature  was  placed  upon  the  note,  but  the 
evidence  was  excluded.  There  are  in  our  own  reports  many  cases 
holding  that  parol  evidence  is  not  admissible  for  the  purpose  of  show- 
ing that  an  indorsement  was  without  recourse.  Lee  v.  File,  37 
Ind.  107;  Campbell  v.  Robins,  29  id.  271;  Willson  v.  Black,  6 
Blackf.  509;  Bluir  v.  Williams,  7  id.  132.  In  Parker  v.  Morton^ 
29  Ind.  89,  ^i  was  held  that  an  answer  to  an  action  ui>on  the  as- 
signment of  a  promissory  note,  setting  up  a  verbal  contemporaneous 
agreement,  was  insufficient.  There  is  some  conflict  m  the  decisions 
of  other  courts,  but  the  weight  of  authority  is  with  the  holding  of 
our  court,  that  the  indorsement  is  a  written  contract,  and  within 
the  rules  of  evidence  ordinarily  applicable  to  such  contracts.  The 
cases  which  hold  the  contrary  doctrine  proceed  upon  the  theory 
that  the  contract  is  implied  by  law,  and  is  not  set  out  in  writing, 
but  this  doctrine  cannot  be  reconciled  with  fundamental  principles* 
The  reason  upon  which  rests  the  rule  sanctioned  by  this  and  many 
other  courts  is  thus  well  and  accurately  stated  in  Woodward  v. 
Foster,  18  Gratt.  200:  '^  When  the  legal  import  of  a  contract  is  clear 
and  definite,  the  intention  of  the  parties  is  for  all  substantial  pur- 
poses as  distinctly  and  as  fully  expressed  as  if  they  had  written  out 
in  words  what  the  law  implies.  It  is  immaterial  how  much  or  how 
little  is  expressed  in  words  if  the  law  attaches  to  what  is  expressed 
a  clear  and  definite  import.  Though  the  writing  consists  only  of 
a  signature,  as  in  the  case  of  an  indorsement  in  blank,  yet  where 
the  law  attaehes  to  it  a  clear,  unequivocal  and  definite  import,  the 
contract  imported  by  it  can  no  more  be  varied  or  contradicted  by 
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eTidence  of  a  contemporaneous  parol  agreement  than  if  the  whole 
contract  had  been  f nllj  written  out  in  words.  The  mischiefs  of  ad- 
mitting parol  evidence  would  be  the  same  in  such  cases  as  if  the 
terms  implied  by  law  had  been  expressed. " 

There  is  an  important  exception  to  the  general  rule  that  an  in- 
dorsement cannot  be  varied  or  contradicted  by  parol  evidence. 
Parol  evidence  is  admissible  for  the  purj)ose  of  showing  that  the 
indorsement  created  a  trust.  Thus  it  may  be  shown  that  a  princi- 
]ial  indorsed  to  an  agent  for  the  purpose  of  allowing  the  latter  to 
use  the  bill  for  some  particular  purpose.  Dale  v.  Oear^  38  Conn. 
15:  s.  c,  9  Am.  Rep.  353;  Chaddock  v.  Vanness,  35  N.  J.  517;  s. 
c,  10  Am.  Rep.  256.  So  it  has  been  held  that  the  indorsement 
mav  be  shown  to  have  been  for  collection  merelv,  and  tliat  the  in- 
strament  was  delivered  cs  an  escrow  ui>on  an  express  condition  not 
performed.  Rickeita  v.  Pendleton,  14  Md.  320;  McWhirty.  McKee, 
6  Kans.  412;  TToffw  v.  Littelly  11  C.  B.  (N.  S.)  369;  Belly.  Lord 
Ingeatre,  12  Q.  B.  317.  It  is  upon  this  geneml  doctrine  that  the 
holding  in  Hazzard  v.  Duhey  64  Ind.  220,  that  it  may  be  shown  by 
parol  evidence  that  the  instrument  was  indorsed  as  collateral 
security,  can  be  fully  sustained.  The  principle  that  parol  evidence 
is  competent  for  the  purpose  of  showing  a  trust  is  by  no  means  con- 
lined  to  contracts  of  indorsements.  Whart.  Ev.,  §  903.  A 
familiar  illustration  of  this  general  doctrine  is  supplied  by  the 
namerous  cases  holding  that  a  deed  absolute  on  its  face  may  be 
shown  to  be  a  mortgage.  The  cases  which  hold,  that  as  between 
the  parties  who  execute  or  indorse  the  bill  the  true  relationship  may 
be  shown,  do  not  trench  upon  the  rule  that  an  indorsement  cannot 
be  varied  by  parol  evidence.  The  rights  of  such  j)ttrties  may  be 
tried  between  themselves,  but  the  rights  of  the  holders  cannot  be 
thereby  affected.  Houston  v.  Bruner,  39  Ind.  376.  Nor  do  those 
eases  which  hold  that  where  the  indorsement  is  made  by  a  third 
person,  prior  to  an  indorsement  by  the  payee,  parol  evidence  is  ad- 
missible to  show  the  character  of  the  indorser's  undertaking,  have 
any  bearing  upon  the  question  here  under  discussion.  The  contract 
in  such  a  cjise  is  unlike  that  of  a  full  contract  created  by  writing 
the  name  after  the  payee  has  regularly  indorsed  the  instrument. 
The  indorsement  of  a  note  or  bill  not  previously  indorsed  or  not 
indorsed  at  all  by  the  payee  is  an  irregular  proceeding,  and  the 
contract  created  by  it  is  not  one  of  fixed  and  definite  legal  import. 
An  indorsement  regularly  following  that  of  the  payee  does  consti- 
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tute  a  certain  and  defined  contract,  with  a  legal  force  and  meaning 
quite  as  complete  and  certain  as  if  all  the  conditions  and  stipulations 
of  the  contract  had  been  written  out  at  full  length.  This  is  sub- 
stantially the  doctrine  declared  in  Vore  v.  Hurst,  13  Ind.  551,  and 
which  has  been  sanctioned  by  a  long  and  unbroken  line  of  decisions. 
Armstrong  v.  Harshman,  61  Ind.  52;  HoUon  v.  McCormicky  45  id. 
411;  Roberts  v.  Masters,  40  id.  461;  Drake  v.  Markle,  21  id.  433; 
Dale  V.  Moffitt,  22  id.  113;  McOaughey  v.  Elliott,  18  id.  121.  There 
are  many  adjudicated  cases  declaring  and  enforcing  the  principle 
upon  which  our  cases  are  bottomed.  Among  them  are  Brown  v. 
Spofford,  95  U.  S.  474;  Speclit  v.  Howard,  16  Wall.  564;  Howe  v. 
Merrill,  5  Cush.  80;  Bigelow  t.  Colton,  13  Gray,  309 ;  Wright  v. 
Morse,  9  id.  337;  Crocker  v.  Getchell,  23  Me.  392;  Tankersley  v. 
Graham,  8  Ala.  247. 

It  affirmatively  appears  from  the  complaint  and  answer  that  the 
appellant's  indorsement  follows  that  of  the  pJiyoe,  and  the  case  is 
therefore  brought  fully  within  the  rule  wliicli  has  so  long  prevailed  in 
this  State. 

The  answer  contains  a  general  statement  that  the  appellant  did 
not  indorse  the  note,  but  this  is  a  mere  conclusion  of  the  pleader 
from  the  facts  stated,  and  does  not  of  itself  make  the  answer  suf- 
ficient. A  bare  general  statement  thrown  nito  tlie  body  of  a  plead- 
ing, setting  forth  specific  facts,  will  not  be  allowed  to  control  the 
pleading  and  make  good  what  would  otherwise  have  been  bad.  The 
substantive  traversable  facts  are  to  be  looked  to  in  determining  the 
sufficiency  of  a  pleading  and  not  mere  conclusions.  Neidefer  v. 
Chastain,  71  Ind.  363.  It  would  violate  all  rules  of  good  pleading 
to  permit  a  pleader  to  make  good  a  pleading,  by  casting  into  it,  in 
some  out  of  the  way  place,  a  general  statement  entirely  variant  from 
and  inconsistent  with  the  facts  stated  as  constituting  the  cause  of 
action  or  defense. 

Judgment  affirmed. 

NoTB  BY  THB  Rkportkr.— To  MtmeefTect  Taylor  t.  FrencK  9 Lea,  257 :  s.  c. ,  81  Am.  Fep. 
W9;  co}Ura^  Rodney  v.  Wilwn^  67  Mo.  128 ;  8.  c,  29  Am.  Rep.  499.  See  Kcaliny  ▼.  Van 
Sickle,  ante;  Owini/s  ▼•  Baker,  po*t  ;  Breneman  v.  FhirnU*,  90  Penn.  St.  186;  s.  a,  35 

Am.  Rep.  651. 

In  Mat-tin  v.  Cole,  United  States  Supreme  Court,  Octol)er  IsSl,  it  was  held  that  it  is  not 
competent  in  an  action  a^atnHt  an  indorser  by  hia  immediate  indorsee  upon  an  indorse- 
ment made  in  blank,  of  a  riCRotiable  promissory  note,  to  prove  as  a  defense  that  as  part  of 
the  transaction  it  was  a}?reod  between  the  parties,  but  not  in  writing,  that  it  should  merely 
have  the  legal  effect  of  an  indorsement  expressed  to  b<4  without  recourse.  The  court,  by 
Mathbws,  J.,  said: 
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**  Hie  agreement  set  out  and  relied  on  in  the  plea  vas  that  *  the  said  indorsement  should 
never  be  filled  up  so  as  to  make  this  defendant  liable  in  any  manner  upon  the  said  indorse- 
ment, but  only  to  enable  the  said  plaintiff  to  sue  the  said  note  in  his  own  name,  if  suit 
thereon  should  become  necessary/  And  the  defendant  averred  that '  he,  relying  upon  the 
aMunmce  of  the  said  plaintiff,  that  his  indorsement  would  not  be  filled  up  so  as  to  render 
him  liable  as  indorser  thereon,  signed  his  name  upon  the  back  of  said  note,  which  without 
said  assurance  he  would  not  have  done.*  As  the  indorsement  in  blank  admitted  by  the  de- 
fendant  to  have  been  made  by  him,  without  being  filled  up  by  the  plaintiff  at  all,  rendered 
him  liable  for  the  payment  of  the  note  as  an  indorser,  the  breach  by  the  plaintiff  of  the 
sOeged  agreement  was  inconsequential  and  could  not  in  law  result  in  any  actionable  in- 
jury ;  for  filling  up  the  blank  indorsement  in  the  manner  in  which  it  was  done  neither 
added  to  nor  subtracted  from  the  liability  which  the  defendant  assumed  by  merely  writing 
his  name  on  the  back  of  the  note. 

**  The  defendant  below  however  further  offered  at  the  trial  to  prove  that  at  the  time  the 
note  was  transferred  by  Martin  to  Cole,  it  was  expressly  agreed  between  them  that  Martin 
should  indorse  his  name  on  the  note  in  blank,  to  enable  Cole  to  collect  it  in  his  own  name, 
and  that  Cole  agreed  then,  in  consideration  of  what  he  had  given  for  the  note,  that  he 
{Martin)  was  never  to  be  called  upon  as  indorser  or  guarantor  of  its  payment  in  the 
event  he  failed  to  collect  it  from  the  maker  of  the  note.  No  question  was  made  at  the 
time,  nor  has  been  raised  since,  as  to  the  admissibility  of  such  proof,  under  a  plea  of  the 
general  issue ;  and  waiving  any  objection  on  that  account,  the  rejection  by  the  court  be- 
low of  this  offer  fairly  raises  the  issue  intended  to  have  been  made  by  the  special  plea, 
iHieCher  it  is  competent,  in  an  action  against  an  indorser  by  his  immediate  indorsee,  upon 
an  indorsement  made  in  blank  of  a  negotiable  promissory  note,  to  prove  as  a  defense  that 
as  part  of  the  transaction  it  was  agreed  between  the  parties,  but  not  in  writing,  that  it 
should  merely  have  the  legal  effect  of  an  indorsement  expressed  to  be  without  recourse . 

**  It  has  never  been  contended  that  such  a  defense,  based  on  dealings  between  prior 
parties,  could  be  maintained  to  defeat  the  title  of  a  bona  ^de  holder  for  value  of  negoti- 
able paper,  acquired  before  maturity,  in  the  usual  course  of  business,  and  without  notice ; 
for  the  protection  of  such  a  title  is  the  essence  of  the  policy  of  the  law-merchant,  and  in- 
heres in  the  very  definition  of  n^otiability.  Hence  in  that  case  a  collateral  but  contem- 
poraneous written  agreement,  between  two  prior  parties  to  a  bill  or  note,  would  not  affect 
its  validity  in  the  hands  of  the  holder,  more  than  if  the  agreement  were  unviTitten. 
Whereas,  between  the  immediate  parties,  if  the  agreement  relied  on  were  in  writing,  its 
terms  would  fix  and  determine  their  lights  and  obligations,  as  was  decided  by  this  court 
in  Davis  Y.  Brown t  M  U.  S.  427.  The  question  is  between  them  alone;  and  is,  whether 
the  same  effect  will  be  given  to  such  an  agreement  not  reduced  to  writing. 

**  The  ground  of  decision  must  be  found  in  some  other  principle  or  policy  of  the  law 
than  that  which  protects  the  title  of  a  remote  innocent  holder  of  negotiable  paper. 

*'  Accordingly  Mr.  Justice  Washington,  in  the  case  of  Susquehannn  Bridge  and  Bank 
Co.  V.  Eifang,  4  Wash.  C.  C.  480,  after  admitting  proof  of  such  an  agreement.  In  an  action 
by  the  holder  of  a  promissory  note  against  his  immediate  indorser,  said  in  his  charge  to 
the  jury: 

*  The  reasons  which  forbid  the  admission  of  parol  evidence  to  alter  or  explain  written 
agreements  and  other  instruments,  do  not  apply  to  those  contracts  implied  by  operation 
of  law.  such  as  that  which  the  law  implies  in  respect  to  the  indorser  of  a  note  of  hand. 
The  evidence  of  the  agreement  made  between  the  plaintiffs  and  defendants,  whereby  the 
latter  were  to  be  discharged  on  the  happening  of  a  particular  event,  was  therefore  prop- 
erly admitted. 

**  It  Is  upon  this  distinction  between  contracts,  express  and  implied,  that  those  judicial 
tribunals  have  proceeded.  In  which  such  proof  is  held  to  be  admissible.  It  is  declared,  for 
example,  by  the  Supreme  Court  of  Pennsylvania,  in  the  case  of  Rnm  v.  Espy^  66  Penn. 
6t.  488 ;  8.  C,  5  Am.  Rep.  391,  that  *  the  contract  of  indorsement  is  one  implied  by  the 
law  from  the  blank  indorsement,  and  can  be  qualified  by  express  proof  of  a  different 
agreement  between  the  parties,  and  is  not  subject  to  the  rule  which  excludes  the  proof  to 
alter  or  vary  the  terms  of  an  express  agreement.* 

"  So  in  an  eariy  case  in  New  Jersey,  Jahn»tm  v.  Martinue  (4  Halst.  144),  17  Am.  Dec. 
404,  it  was  held  by  the  Supreme  Court  of  that  State  that  parol  evidence  was  competent 
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to  overcome  the  implied  contract  which  results  from  a  blank  indorsement  on  the  ground 
that  such  indorsement  is  an  inchoate  or  imperfect  contract  and  not  a  written  instrument, 
nor  entitled  to  its  effect,  protection  or  immunity. 

"This  case  however  was  expressly  overruled  by  the  same  court  in  the  case  of  Chaddt>ek 
V.  Vannem,  35  N.  J.  517;  s.  c,  10  Am.  Rep.  256,  in  which  it  is  plainly  indicated  that  the 
distinction  attempted  to  be  made,  in  some  of  the  cases,  between  indorsements  in  full  and 
those  which  are  in  blank,  is  untenable 

*  *  The  contract  created  by  the  indorsement  and  delivery  of  a  negotiable  note,  even  be- 
tween the  immediate  parties  to  it,  is  a  commercial  contract,  and  is  not,  in  any  proper 
sense,  a  contract  implied  by  the  law,  much  less  an  inchoate  or  imperfect  contract.  It  is 
an  express  contract,  and  is  in  writing,  some  of  the  terms  of  which,  according  to  the  cus- 
tom of  merchants  and  for  the  convenience  of  commerce,  are  usually  omitted,  but  not 
the  less,  on  that  account,  perfectly  understood.  All  its  terms  are  certain,  fixed  and 
definite,  and  when  necessary,  supplied  by  that  common  knowledge,  based  on  universal 
custom,  which  has  made  it  both  safe  and  convenient  to  rest  the  rights  and  obligations  of 
parties  to  such  instruments  upon  an  abbreviation.  So  that  the  mere  name  of  theindorser, 
signed  upon  the  back  of  a  negotiable  instrument,  conveys  and  expresses  his  meaning  and 
intention  as  fully  and  completely  as  if  he  had  written  out  tlie  customary  obligation  of  his 
contract  in  full . 

"It  is  spoken  of  by  Wharton  (Law  of  Evidence,  §  1059)  as  a  contract  at  short-hamh  The 
same  view  is  taken  in  Daniels  on  Negotiable  Instruments,  §  718,  where  the  author  states, 
as  a  resulting  conclusion  that  embodies  the  true  principle  applicable  to  the  subject,  that 
Mn  an  action  by  immediate  indorsee  against  an  indorser,  no  evidence  is-  admissible  that 
would  not  be  admissible  in  a  suit  by  a  party  In  privity  with  the  drawer,  against  him.'  If 
the  commercial  contract  of  indorsement  is  treated  as  a  contract  in  writing,  this  conclu- 
sion is  undoubtedly  correct.  If  it  is  not,  we  have  the  anomaly  of  applying  one  rule  be- 
tween maker  and  payee,  and  a  different  one  between  payee  becoming  indorser  and 
his  immediate  indorsee,  without  any  difference  to  justify  it  in  the  relation  of  the  parties 
to  each  other  in  the  two  cases. 

** The  rule  is  tersely  state<l  in  B?njamin  Chalmers' Digest  of  the  Law  of  Bills  of  Ex- 
change, etc.,  art.  5ti,  p.  0') :  '  The  contracts  on  a  bill,  as  interpreted  by  the  law-merchant* 
are  contracts  in  writing.  Extrinsic  evidence  is  not  admissible  to  contradict  or  vary  their 
effect.'    Citing  Ahrejj  v.  Cnix,  L.  R.,  5  C.  P.  37. 

^*  The  rule  as  declared  by  Mr.  Justice  Washington  in  the  case  cited,  was  expressly 
rejected  by  tliis  court  in  the  case  of  Bank  of  United  States  v.  Dunrit  6  Pet.  51,  one  dis- 
tinct ground  of  its  opinion  being  that  parol  evidence  is  not  admissible  to  vary  a  written 
agreement,  citing  the  language  of  the  court  in  Rennery.  Bank  of  Columbia,  9  Wheat. 
587:  '  For  there  is  no  rule  of  law  better  settled  or  raoi-e  salutary  in  its  application  to  con- 
tracts than  that  which  precludes  the  admission  of  parol  evidence  to  contradict  or  sub- 
stantially varj'  the  legal  import  of  a  written  agreement." 

"  The  authority  of  this  case  on  this  j^oint  has  never  been  questioned  in  this  court,  the  ex- 
planation and  qualification  in  Dari-t  v.  Brown,  04  U.  S.  4'i3,  having  reference  only  to  the 
rule  as  to  the  competency  of  an  indorser  as  a  witness  to  impeach  the  validity  of  a  negoti- 
able  instrument  to  which  he  is  a  party.  In  the  case  last  referred  to,  the  agreement  relied 
on  to  qualify  the  instrument  was  admitted  because  it  was  in  writing  and  par:  of  the  trans- 
action. 

*'  The  case  of  Bank  of  the  UnUcd  States  v.  Du;in,  »upra^  is  cited  as  an  authority  upon  the 
point  in  PJiilUpi*  v.  Prest<m,  5  How.  291,  '  because,  in  an  action  on  a  note,  parol  testimony 
is  not  competent  to  vary  its  written  terms,  and  probably  not  to  vary  a  blank  indorsement 
by  the  payee  from  what  the  law  imports.' 

"  It  is  also  referred  to  in  terms  and  followed  in  the  case  of  Brtnvn  v.  Wilcif,  20  How.  442, 
In  delivering  the  opinion  of  the  court  in  that  case,  Mr.  Justice  Gribr  used  this  language: 
'  When  the  operati»)n  of  a  contract  is  clearly  settled  by  general  principles  of  law,  it  ia 
taken  to  be  the  true  sense  of  the  contracting  parties.  This  Is  not  only  a  positive  rule  of  the 
common  law,  but  it  is  a  general  principle  in  the  construction  of  contracts.  Some  prece- 
dents to  the  contrary  may  be  found  in  some  of  our  States,  originating  in  hard  cases,  but 
thej'  are  generally  overruled  b>  the  same  tribunals  from  which  they  emanated,  on  experi- 
ence of  the  evil  consetpiences  flowin.^  from  a  rolaxal  ion  of  the  rule .    There  is  no  ambiguity 
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«ristog  in  this  ease  which  needs  explanation.  By  the  face  of  the  bill  the  owner  of  it  had  a 
ri^ht  to  demand  acceptance  immediately,  and  to  protest  it  for  non-acceptance.  The  proof 
of  a  panjl  contract,  that  it  should  not  be  presented  till  a  distant,  uncertain  or  undefined 
period,  tended  to  alter  and  vary,  in  a  very  material  degree,  its  operation  and  effect.  See 
Thompi^m  v.  Ketcliam,  0  Johns  192),  5  Am.  Dec.  832.' 

"The  action  in  this  case,  it  is  true,  was  between  the  payee  and  drawer,  upon  a  bill  of 
exchange;  but  the  obligation  on  which  it  was  founded,  that  the  drawer  would  pay,  in  the 
event  of  non-acceptance  by  the  drawee,  notice  of  dishonor  and  protest,  is  one  not  actually 
expressed  in  terms  in  the  bill  itself,  but  imported  by  construction  of  law,  as  constituting 
the  operation  and  effect  of  the  contract. 

^In  the  case  of  Spe^t  v.  ilirnrarr?,  16  Wall.  564,  Mr.  Justice  Swayke,  deliyering  the 
opinion  of  the  court,  qnotes  from  Parsons  on  Notes  and  Bills,  501,  that  *  it  is  a  firmly  set- 
tled principle  that  parol  evidence  of  an  oral  agreement  alleged  to  have  been  made  at  the 
time  of  the  drawing,  making,  or  indorsing  of  a  bill  or  note,  cannot  be  permitted  to  vary, 
qualify,  or  contradict,  to  add  to  or  substract  from  the  absolute  terms  of  the  written  con- 
tract/ 

^'Tbe  same  quotation  forms  part  of  the  opinion  in  the  case  of  Forsjfthe  v.  Kimb€tn.,9l  U. 
8.  SBl,  with  the  addition  that  in  the  absence  of  fraud,  accident,  or  mistake,  the  rule  is  the 
same  in  equity  as  at  law. 

**The  same  principle  upon  the  authority  of  these  cases  was  affirmed  by  this  court  in  Brown 
▼.  Spoford.  95  V.  S.  474,  and  is  assumed  to  be  the  law  in  Cox  v.  National  Banky  100  id.  713, 
and  Brenrtt  Exrst.  v.  Bank  of  3fefropo2f8, 1  Pet.  89. 

"  In  view  of  this  line  of  decisions,  the  question  as  it  arises  in  this  case  cannot  now  be  con- 
sidered an  open  one  in  this  court.  It  coincides  with  the  rule  adopted  and  applied  in  most 
of  ^e  States,  but  the  cases  are  too  numerous  for  citation.  They  will  be  found  collected 
however  in  Bigelow's  Bills  and  Notes,  168;  Byles  on  Bills,  (6th  Am.  ed.)  Sharswood's  note, 
157  ;  1  Daniel  on  Neg.  Inst.,  §§  80,  717,  et  »eq. ;  2  Wharton  on  Ev.,  6  1058,  et  seq,;  Benjamin's 
Chalmers*  Dig.  Bills  of  Exch..  art.  56,  p.  63. 

"Of  course  there  are  many  distinctions,  which  upon  the  circumstances  of  cases,  determine 
the  applicability  of  the  rule,  and  cli^ses  of  cases  which  form  apparent  exceptions  to  it  It 
is  not  neeeriisary  to  refer  to  them  here,  further  that  to  say  that  the  limitations  of  the  rule 
are  perfectly  consistent  with  it,  and  its  application  in  this  as  in  other  proper  cases  will  not 
be  considered  as  encroaching  upon  them." 

In  Johnt^u  V.  Aam^[/,  43  N.J.  451,  the  opinion  is  as  follows:  ''This  rase  presents 
for  consideration,  in  one  of  its  aspects,  the  question  how  far  the  written  contra(;t 
inherent  in  the  indorsement  of  commercial  paper,  as  between  accommodation  in- 
dorsers.  can  be  controlled  or  affected  by  a  contemporaneous  oral  agreement.  The 
plaintiff  in  the  present  suit  is  the  first  indorser  on  this  note,  and  has  paid  part  of  the 
sum  mentioned  in  it,  and  he  now  seeks  to  compel  the  defendant,  who  is  the  next  in- 
dorser below  him,  to  contribute  one-half  of  this  outlay,  on  the  ground  that  at  the  time 
ihey  signed  the  paper  such  was  the  understanding  between  them.  As  they  stand  upon 
the  note  these  are  successive  indorsements,  and  unexplained,  and  considered  intrinsically 
they  import  a  primary  liability  in  the  plaintiff ;  and  with  respect  to  him  an  entire  irre 
sponsibility  on  the  part  of  the  defendant.  This  is  the  legal  effect  of  the  signatures  as  they 
Appear  on  the  back  of  the  note  ;  the  inquiry  is  whether  another  force  can  be  given  to 
them  by  virtue  of  an  agreement  between  these  parties,  entered  into  at  the  time  of  mak- 
ing such  Indorsements. 

**  In  defining  the  legal  rule  on  this  general  subject,  Mr.  Byles,  in  his  treatise  on  Bills, 
page  90,  correctly  say,  that  *  no  mere  oral  agreement  can  have  any  effect  at  law  in  con- 
tradicting the  instrument,  if  contemporaneous  with  the  making  of  it.'  This  is  the  ordin- 
ary principle  applicable  to  every  species  of  written  contracts ;  and  although  in  the  main 
it  throw's  its  protection  aronnd  the  agreement  embodied  in  commercial  paper,  still  it  can- 
not  be  denied  that  In  this  latter  case  it  has  sometimes  been  thought  to  be  subject  to  cer- 
tahi  unusual  limitations.  Tliat  such  supposed  limitations  have  the  sanction  of  high 
judicial  authority  T  think  is  manifest,  though  these  exceptions  to  the  general  rule  are  not 
so  numerous  a.««  is  sometimes  supposed.  I  have  not  perceived  that  in  any  English  cases 
a  different  rule  In  this  respect  has  been  applied  to  commercial  paper  from  that  which 
protects  the  inviolabfllty  of  other  species  of  written  undertakings.    And  such,  too.  Is  tha 
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general  bent  of  the  authorities  In  this  country.  Nevertheless,  no  one  can  look  into  the 
American  decisions  and  text-books  without  being  painfully  impressed  with  the  idea  that 
very  great  confusidn  in  the  use  of  principles  prevails  with  regard  to  this  topic  ;  but  upon 
careful  examination  it  will  be  found  that  this  state  of  things  is  for  the  most  part  owing 
to  mistake  in  the  application  of  the  law  to  particular  facts,  and  not  to  any  denial  of  the 
cardinal  doctrine  that  these  written  commercial  contracts,  like  other  proofe  of  the  same 
nature,  are  not  liable  to  modification  by  inconsistent,  contemporaneous,  oral  understand- 
ings. Occasionally  a  case  can  be  met  with  in  which  it  may  be  thought,  and  upon  very 
satisfactory  grounds,  that  the  written  contract  has  been  altered  by  the  extraneous  evi- 
dence, but  upon  careful  scrutiny  it  will  be  ascertained  that  such  evidence  has  been  sane 
tioned  for  the  reason  that  in  the  judgment  of  the  court  it  is  not  out  of  harmony  with  the 
agreement,  as  contained  in  the  instrument.  So  sometimes  cases,  in  which  a  want  of  con- 
sideration has  been  permitted  to  be  shown,  have  been  regarded  as  exhibitions  of  instances 
of  a  departure  from  the  rule  in  question,  but  it  is  plain  that  they  do  not  evidence  such  a 
deviation,  as  the  proof  of  such  a  defect  is  always,  under  ordinary  circumstances,  admissible 
in  order  to  invalidate  a  simple  contract,  though  reduced  to  wTiting.  In  the  same  man- 
ner fraud  and  illegality  are  legitimate  defenses  to  suits  on  all  other  instruments,  as  well 
«as  under  certain  conditions  to  those  fbunded  on  bills  or  notes.  And  when  the  commer- 
cial contract  intended  to  be  committed  to  writing  has  been  only  partly  expressed,  then  as 
in  other  similar  cases  the  residue  may  be  proved  by  extrinsic  evidence.  Thin  last  rule  Is 
pointedly  exemplified  in  that  class  of  cases  in  which  a  note  has  been  indorsed  in  blank  by 
a  third  party,  before  the  payee  has  put  his  name  upon  it.  In  the  courts  of  this  State  such 
an  indorsement  is  held  to  carry  with  it  so  incomplete  and  uncertain  a  meaning  as  to  be, 
on  the  principle  just  referred  to,  open  to  the  explanation  of  oral  evidence.  This  has  been 
ruled  and  finally  decided  in  the  cases  of  Vrozer  v.  Moore.  Spence  266 ;  Watkiiu  v.  Kirk^ 
Patrick,  2  Dutcher,  84,  and  Chaddof.k  v.  Vann^Sfi,  6  Vroom,  517 ;  S.  C  ,  10  Am.  Rep.  256 ; 
and  in  all  these  cases  the  fundamental  rule  that  a  written  contract,  having  a  complete 
import,  must  speak  exclusively  for  itself,  was  fully  admitted.  And  even  in  those  States 
in  which,  under  the  same  conditions .  a  different  result  has  been  reached  -*-  and  such  has 
been  the  case  in  the  State  of  New  York  and  elsewhere  —  such  result  has  rested  on  the  con- 
sideration that  this  particular  kind  of  indorsement  expresses  in  its  own  terms,  as  affected 
by  legal  rules,  a  contract  complete  and  intelligible,  and  on  that  account  is  not  variable  by 
the  force  of  foreign  testimony.  It  will  be  observed  that  neither  of  these  lines  of  decisions 
is  invasive  of  the  rule  under  consideration.  And  it  may  be  further  remarked  that  in  no 
jurisdiction  has  the  rule,  that  oral  evidence  is  inadmissible  thus  to  qualify  a  written  con- 
tract, perfect  with  respect  to  its  signification,  been  more  uniform ly'and'stringently  enforced 
than  within  this  State.  The  truth  of  this  statement  will  conclusively  appear  by  a  refer- 
ence to  the  cases  collected  in  Stewart's  Dig.,  p.  602,  pi.  489. 

*"  This  being  the  established  general  rule,  the  question  arises,  how  is  this  present  oflTer 
of  parol  evidence  to  be  legitimated? 

**  These  parties,  as  has  been  stated,  are  accommodation  Indorsers.  and  the  name  of  the 
one  stands  before  the  other  on  the  back  of  this  note.  The  first  inquiry  therefore  is  as  to 
the  legal  effect  of  that  collocation  ;  does  it  form  by  settled  rules  of  law  an  entire  and 
definite  understanding  between  these  litigants?  If  It  does,  to  make  the  oral  agreement 
admissible,  which  is  here  sought  to  be  superinduced,  it  must  rest  on  some  exceptional 
ground,  as  such  proof  would  be  plainly  excluded  by  the  operation  of  the  general  princifde 
above  expressed. 

"  In  the  case  of  Johnson  v.  Martimis^  4  Halst.  144,  this  precise  question  was  before  this 
oouit  for  consideration,  and  it  was  then  explicitly  held  that  an  indorsement  in  blank  does 
not  constitute  a  complete  written  contract,  and  that  therefore  the  understanding  that 
subsisted  between  Indorser  nnd  indorsee  could  be  shown  aliunde  In  a  suit  between  them. 
But  In  the  opinion  read  in  the  Court  of  Errors  in  the  before-cited  case  of  Chaddock  v. 
Vanneas,  this  decision  was  emphatically  disapproved,  and  as  such  criticism  was  not  dis- 
sented from  by  any  member  of  the  court,  so  far  as  I  know,  it  is  not  to  be  regarded  as  an 
absolute  authority.  Intrinsically  considered.  It  is  difficult  to  see  how  it  can  sustain  itself. 
It  is  founded  on  the  broad  doctrine  that  the  usual  blank  indorsement  on  a  note  Is  incon- 
clusive with  respect  to  the  terms  of  the  contract  between  indorser  and  indorsee,  and  that 
that  contract  is  subject  to  all  the  uncertainties  that  attend  the  admissibility  *of  oral 
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tcstimoDy.  In  the  case  reported  by  Halsted  the  indorser  signing  the  note  In  blank  was 
aOoved  to  stand,  by  force  of  extraneous  evidence,  in  Uie  same  position  as  though  he  had 
signed  it  '  without  recourse.*  Such  a  doctrine  is  not  consistent  either  with  public  policy 
DOT  wtth  the  great  current  of  authority  both  at  home  and  abroad.  Under  its  prevalence 
tbi^n  oommercial  contracts  which  are  so  common,  and  which  in  view  of  the  convenience 
of  trade  riioald  be  so  fixed  and  definite  in  their  terms,  would  be  the  loosest  contracts  in 
bj  men  of  business.    It  is  not  easy  to  believe  that  engagements  which  have  been  for 

a  length  of  time  in  every-day  use,  and  which  embrace  interests  of  such  magnitude, 
generally  understood  to  be  In  such  a  state  of  instability.  By  the  act  of  indorse- 
the  Indorser  enters  into  an  independent  contract  with  the  indorsee,  and  the  law, 
proprio  ri(;r>rr,  fixes  with  absolute  certainty  the  terms  of  such  contract,  the  promise  of 
the  indorser  being  that  the  antecedent  names  upon  the  paper  are  genuine ;  that  the  paper 
is  due  and  payable  according  to  its  tenor ;  that  the  maker  or  previous  indorser  \«ill  pay  it 
at  maturity,  if  duly  called  upon  and  notified,  or  if  they  do  not,  upon  due  diligence  being 
used,  he  hJmaelf  will  pay  the  same.  According  to  the  theory  adopted  in  Johiuum  v.  3fur- 
f  iitus,  all  these  terms'are  but  implications  of  law  which  may  be  controverted  and  super- 
seded by  proof  of  an  oral  agreement  of  a  different  effect;  that  is,  that  the  indorser,  in  a 
suit  against  him  by  his  immediate  indorsee,  may  show  by  witnesses  that  when  he  made 
such  Indorsement  the  understanding  was  that  he  did  not  guarantee  the  genuineness  of 
the  antecedent  signatures,  or  some  of  them;  that  he  did  not  promise  that  the  note,  on  due 
and  notice,  would  be  paid  according  to  Its  tenor,  or  that  he  himself  was  to  be 

iptedfrom  all  responsibility.  It  is,  I  thlulc,  very  plain  that  such  adoctrine  as  this,  if 
It  should  prevail,  would  very  materially  impair  the  efficiency  and  value  of  commercial 
paper  as  an  instrument  of  commerce.  It  would  be  virtually  saying  that  an  indorsee  could 
not  rely,  with  any  reasonable  confidence,  on  the.security  of  his  immediate  indorser,  unless 
all  the  various  stipulations,  inherent  in  the  act  of  indorsement,  should  be  entered  in  writ- 
ing <ii  ejrtcnm,  above  his  name;  and  yet  the  probability  is  that  such  an  entry  has  never 
yet  appeared  on  the  back  of  commercial  paper.  The  very  great  inconvenience  and 
uncertainty  attendant  on  sudi  a  doctrine  will  be  more  fully  appreciated  by  bearing  in  mind 
that  it  will  attach  to  bills  of  exchange  as  well  as  to  notes,  so  that  such  instruments,  in- 
stead of  bearing  on  their  face  the  indubitable  evidence  of  tlieir  own  meaning,  in  effect 
would  be  subject  in  some  d^ree,  and  to  an  unknown  extent,  to  mutilation  by  tlie  testi- 
mooy  of  witnesses.  It  seems  to  me  that  it  is  not  to  be  wondered  at  that  the  principle  on 
which  the  case  cited  from  Halstead's  reports  was  decided,  has  been  deprecated  by  a  lead- 
ii^  text-writer,  and  as  I  understand  has  been  repudiated  by  our  own  Court  of  Krrors,  in 
the  decision  already  refered  so.    2  Pars.  B.  <&  N.  24. 

^^  My  conclusion  on  this  point  therefore  is  that  it  is  a  general  nile  of  law  that  a  blank 
indorsement,  as  between  an  indorser  and  his  immediate  indorsee,  creates  a  definite  con- 
tract in  writing,  as  to  such  parties,  which  cannot  be  modified  by  a  contemporaneous  oral 
agi^ement  This  result  would  seem,  upon  principle,  decisive  of  the  question  arising  in 
the  i>resent  case,  yet  nevertheless  there  is  another  subject  whifrh  cannot  he  properly  [lassed 
in  silence,  for  there  are  decisions  which  cannot  fail  to  command  much  respect,  which  hold 
that  as  between  an  accommodation  indorser  and  indorsee,  the  form  of  the  note  is  not  con- 
cluaiTe,  and  that  in  that  connection  parol  evidence  is  admissible.  The  first  of  the  cages 
here  alluded  to  is  that  of  PhtUips  v.  Profton,  5  How.  278,  and  it  is  not  to  be  denied  that  it 
is  exactly  to  the  puipose,  for  it  explicitly  declares  that  an  agreement  between  first  and 
second  indorsers.  for  the  accommodation  of  the  maker,  to  share  the  loss  equally,  made  at 
the  time  of  indorsing  the  note,  may  be  proved  by  parol.  In  that  case,  as  in  the  present 
one,  the  first  indorser  had  paid  the  note,  and  the  suit  was  by  him  against  the  indorsee  for 
contribution,  on  the  ground  that  such  was  the  oral  understanding.    I  have  examined  this 

with  care,  and  although  yielding  to  it  all  the  deference  that  of  right  belongs  to  so  high 
authority,  have  aU(^ether  failed  to  be  able  to  concur  in  the  principles  and  rea.soning 
on  which  its  conclusion  rests.  The  theory  by  which  the  result  reached  is  attempted  to  be 
jostlfledis  this'  That  the  suit  is  not  upon  the  contract  arising  by  law  out  of  the  act  of 
indorsing,  but  on  what  is  called  the  collateral  oral  arrangement.  The  rule  is  j^ainly  ad- 
mitted that  written  evidence  cannot  be  altered  by  parol.  To  show  in  what  distinct  terms 
this  admission  is  made,  and  also  the  rule  of  decision,  the  following  quotation  will  Kuffiee: 
/^^l^ing  to  the  extrinsic  testimony,  the  opinion  says:  '  Were  the  action  on  the  notes,  and 
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this  evidence  offered  to  contradict  theaif  it  would  be  entirely  different,  because  in  an  ac- 
tion on  a  note,  parol  testimony  is  not  competent  to  vary  its  written  terms,  and  probably 
not  to  vary  a  blank  indorsement  by  the  payee  from  wbat  the  law  imports.  *  *  *  So 
between  contending  parties  likewise,  all  prior  conversation  is  supposed,  so  far  ais  bind> 
incT,  to  be  embodied  in  the  written  contract.  *  *  *  But  the  parol  evidence  here  is  not 
offered  in  any  action  on  the  note,  or  to  alter  its  terms  or  its  indorsements ;  nor  is  any  prior 
or  contemporaneous  conversation  offered  to  vary  the  note  or  its  Indorsement,  in  an  action 
founded  on  either  of  them.  But  it  is  offered  to  prove  a  separate  contract,  which  was  made  by 
parol,  and  is  of  as  high  a  character  as  the  law  requires,  and  this  evidence  is  plenary  and  en- 
tirely satisfactory  to  substantiate  the  separate  contract.'  It  will  be  observea  chat  this  reason- 
ing admits  the  fact  the  indorsement  constituted  a  definite  contract,  in  writing,  between 
the  parties  to  the  litigation,  and  that  if  the  action  was  on  that  written  contract  the  parol 
evidence  would  have  been  inadmissible,  and  it  then  asserts  that  there  is  what  the  opinion 
calls  a  collateral  contract,  upon  which  the  suit  was  based.  Now.  what  seems  tu  me  im- 
possible to  concede,  is  that  on  the  facts  stated  there  existed  two  legal  contracts  —  an  oral 
one  and  a  written  one.  How  can  this  be  so,  when  the  one  is  contradictory  of  the  other? 
The  written  contract  bound  this  first  Indorser,  with  reference  to  the  rights  of  the  indorsee, 
to  pay  the  whole  note ;  the  oral  contract  bound  him  to  pay  only  half.  Such  stipulations 
relate  to  the  same  subject-matter,  and  they  cannot  stand  together,  and  the  consequence  is 
it  must  be  conclusively  presumed  tliat  the  parties  did  not  intend  to  establish  such  incon- 
sistencies. Such  a  Juncture  presents  nothing  but  the  ordinar}''  c&i*v  of  a  conflict  between 
the  oral  and  written  evidence  ;  in  that  case  the  former  requiring  the  first  indorsee  to  4>ay 
the  entire  claim,  and  the  latter  binding  him  only  to  b^ar  a  moiety  of  it.  It  seems  to  i\\** 
that  it  would  despoil  the  rule,  which  is  prohibitive  of  parol  evidence  in  such  matters,  of 
much  of  its  practical  benefit,  if  the  oral  engagement,  variant  from  the  written  one,  can 
lay  a  separate  ground  of  action.  Such  a  ])rinciple  would  enable  a  person  at  his  option  to 
sue  on  the  written  contract  or  on  a  contemporaneous  oral  contract.  The  hypothesis  on 
which  the  rule  which  excludes  on  such  occasions  contemporaneous  oral  stipulations,  is 
the  peremptory  assumption  that  the  parties  at  the  given  time,  with  respect  to  the 
same  subject-matter,  entered  into  but  a  single  agreement.  The  reported  case  assumes  that 
the  first  indorsee,  in  the  same  transaction  and  at  the  same  time,  agreed  to  pay  the  whole, 
and  at  the  same  time  stipulated  that  he  should  pay  only  one-  half  t>f  tlie  money  in 
question.  In  my  opinion,  upon  principles  thoroughly  established,  under  the  circumstan- 
ces stated,  the  written  indorsement  constituted  the  only  legal  evidence  that  could  be 
resorted  to. 

"The  other  cases  in  which  the  doctrine  which  I  have  here  sought  to  controvert  has  been 
maintained,  are  those  of  WeMon  v.  Chamlyerlaiti^  7  Cush.  404,  and  Clapp  v.  Rice^  13  Gray, 
403;  but  it  is  not  necessary  to  notice  them  further  than  to  say  that  in  neither  of  them  does 
the  subject  appear  to  have  been  independently  considered;  the  point  in  question  being 
disposed  of  in  a  few  words,  and  the  only  pertinent  authority  cited  being  that  of  PhilUptt 
v .  Pi^eaitm^  which  Is  above  discussed . 

"  In  the  case  now  before  the  court,  as  I  read  the  undertaking  of  the  plaintiff,  by  force  of 
his  prior  indorsement  he  agreed  in  writing  to  pay  the  whole  of  this  money,  so  far  as  the 
defendant  is  concerned,  and  he  cannot  alter  that  agreement  by  the  oral  testimony  in  ques- 
tion. 

*'  In  closing  it  may  not  be  amiss  to  remark  that  this  case  does  not  present  the  point 
above  discussed  as  it  is  usually  presented  between  two  accommodation  Indorsers.  There  is 
another  clement  in  this  affair,  which  is  the  fact  that  this  plaintiff  had  admittedly  become 
liable  to  the  defendant  for  this  money  as  indorser  on  the  former  note,  to  take  up  which 
the  note  now  in  suit  was  given.  As  a  consideration  for  his  indorsement  on  the  note  now  in 
question  he  is  released  by  the  defendant  from  his  liability  on  the  former  one.  Inasmuch 
as  this  indorsee  has  taken  this  indorsement  for  value,  the  result  is  that  if  an  oral  engage- 
ment,  differing  from  the  legal  Import  of  the  indorsement,  may  be  set  up  here,  so  it  can  in 
all  cases  in  the  ordinary  course  of  busine.ss  " 

In  7)'iy  V.  T7i/>nip«on,  «5  Ala.  273,  the  court  said:  "The  parol  evidence  allowed  to1>e  in- 
troduced in  the  court  below  to  show  that  the  defendant  indorsed  the  bill  in  suit  for  the  sole 
purpose  of  transferring  the  title  to  the  plaintiff,  and  with  no  intent  of  rendering  himself 
personally  liable,  was  Improperly  admitted.    The  contract  imported  by  the  regular  in- 
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dorsenieDt  of  a  bill  or  note  Is  of  a  fixed  and  definite  character,  and  is  interpreted  by  the 
law.  It  is  legally  incapable  of  explanation,  contradiction,  or  modification,  by  parol 
eridence.  This  rule  is  founded  on  the  soundest  principles  of  reason  and  public  policy,  as 
welt  IS  on  the  weiichtlest  authority.  The  reasons  for  its  application  to  commercial  paper 
are  more  cogent,  if  anything,  than  to  other  written  contracts.  In  TankersUyv,  Ordham,  8 
Ala.  S51,  the  rule  was  declared  by  this  court ,  in  discussing  its  application  to  indorsements, 
to  be  too  firmly  established  to  be  now  unsettled ,  even  if  its  correctness  were  doubted .  There 
are  cases  which  hold  the  contrary  doctrine ;  but  the  weight  of  authority  greatly  preponder- 
ates against  the  admission  of  such  evidence.  Chaddock  v.  Vanne.»s,  85  N.  J.  517;  10  Am. 
Bep.8S4,  where  the  cases  are  arrayed;  Charles  v.  Denin,  43  Wis.  56,  cited  in  24  Am.  Rep. 
96;  6  Ulackf.SOQ;  23  Me.  39 ^  Professor  Parsons  forcibly  maintains  this  view  of  the  ques- 
tioo  as  being  in  entire  harmony  with  reason  as  well  as  authority.  2  Pars,  on  B.  &  N.  62(^ 
SO. 

**  As  far  back  as  Ooupjf  v.  Harlan ^  7  Taunt.  159,  an  agent  who  purchased  foreign  bills  for 
Ilia  principal,  and  indorsed  them  to  him  without  qualification,  was  held  liable  to  such 
principal  on  his  indorsement.  Persons  holding  bills  in  in  auirt  droit  must  protect  them- 
aelres  in  making  transfers  by  some  special  form  of  words  so  as  to  prevent  personal 
liability.    Smithes  Mar.  Law,  p.  291 ;  Charles  v.  Dcnin,  (nipra. 

"In  Rodney  v.  WOmv,  CCi  Mo.  123 :  s.c,  2Q  Am,  Rep.  499,  parol  evidence  was  held  inad- 
miasn^e  to  show  that  the  payee  of  the  note  at  the  time  of  transferring  it  by  indorsement, 
aerrad  to  assume  payment  of  it  unconditionally.  The  court  say:  '  It  is  evident  that 
the  vertial  contract  on  which  the  plaintiff  I'elled,  and  tlio  conti^ct  implied  by  the  iu- 
don«ment,  are  inconsistent  with  each  other,  and  cannot  stand  together.  One  is  an 
nodertaking  to  be  bound  absolutely;  the  other,  an  undertaking  to  be  bound  conditionally. 
The  proof  of  the  former  has  the  effect  of  varying  the  latter.  The  rule  is  universal,  that 
all  prior  and  contemporaneous  agreements  are  niei^ged  in  the  written  undertaking  *  *  * 
It  the  indorsee  may  thus  qualify  th^  legal  effect  of  a  regular  blank  indorsement,  why  may 
DOC  the  indorser  be  permitted,  on  the  other  hand,  to  escape  all  liability  by  showing  that 
the  indorsement  was  without  recourse '    ♦    ♦    ♦ 

*'  It  is  not  to  be  denied  that  the  cases  involving  (his  question  are  somewhat  confused, 
and  not  entirely  reconcilable.  This  results  from  a  failure  to  recognize  with  sufilcienb 
deamess  definite  exceptions  to  the  general  rule ;  such  as  parol  proof  of  a  failure  of  con- 
Bderation,  or  some  other  equities  between  the  original  parties  to  bills  or  between  the 
holder  and  an  indorsee  affected  with  actual  or  constructive  notice.  Some  of  the  decisions 
nJax  the  rtde,  also  in  cases  of  irregular  indorsements,  as  this  court  did  in  the  case  of 
HvUumv.  State  Bankt  18  Ala.  805.  This  indorsement  was  not  made  in  due  course  of 
trade,  nor  by  an  original  party  to  the  bill.  It  was  executed  after  the  holder  had  acquired 
title,  and  after  protest  of  the  bill.  It  being  doubtful  on  the  face  of  the  paper,  whether 
the  indorser  intended  to  bind  himself  as  guarantor  or  indorser,  parol  testimony  was  ad- 
mitted  to  correct  the  ambiguity. 

**  We  are  not  willing  to  enlarge  the  scope  of  these  exceptions.  It  would  tend  to  destroy 
tlie  growing  value  of  commercial  paper,  and  to  impair  a  salutary  rule  of  evidence,  which 
was  dealgrned  to  correct  the  proverbial  infirmities  of  human  memory,  and  has  done  much 
to  ckMe  the  flood-gates  against  frauds  and  perjuries." 
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HOLDERBAUQH   T.    TURPIN. 
(75Ind.84.) 

Adminiatrator  —  agreement  to  arbitraie  —  Hatute  of  frauds. 

An  administrator  having  brought  a  suit  in  his  representative  capacity,  the 
parties  orally  agreed  to  submit  the  subject-matter  to  arbitration,  and  that  if 
the  award  proved  satisfactory  each  should  pay  half  the  costs,  but  if  unsatisfac- 
tory, the  party  refusing  to  accept  should  pay  all  the  costs.  The  arbitration 
was  executed,  the  administrator  refused  to  accept  the  award,  prosecuted  the 
action  to  judgment,  and  the  defendant  paid  the  costs  and  sued  the  adminia. 
trator  individually  for  repayment.     Held  maintainable. 

ACTION  of   assumpsit.      The   opinion   states   the   case.     The 
plaintiff  had  judgment  below. 

J,  E.  McCullough  and  L,  C,  Emhree,  for  appellant. 
]L  M,  J.  Miller y  for  appellee. 

Elliott,  J.  The  appellant  assigns  as  errors  in  this  cause:  ''Ist, 
The  overruling  of  his  demurrer  to  plaintiff's  complaint;  2d,  The 
overruling  of  his  motion  for  a  new  trial." 

The  material  allegations  of  the  complaint  hriefly  stated  are  that 
the  appelLint,  as  administrator  of  the  estate  of  Eliza  Slaven,  de- 
ceased, brought  an  action  in  the  Gibson  Circuit  Court  against  the 
appellee,  and  that  while  such  action  was  pending,  the  parties  agreed 
to  submit  the  matters  in  controversy  to  three  disinterested  persons 
for  decision  and  arbitration,  and  to  continue  the  cause  until  the 
next  term  of  court;  that  if  the  award  should  be  satisfactory  to  both 
parties  then  each  should  i)ay  one-half  the  costs,  and  the  action 
should  be  dismissed;  but  if  the  award  should  not  be  satisfactory  to 
both  parties,  then  the  party  refusing  to  accept  the  award  should 
pay  the  entire  costs  of  the  action  up  to  that  date;  that  the  matters 
in  controversy  were  submitted  to  the  arbitrators,  who  made  an 
award,  which  the  appellant  refused  to  accept;  that  the  appellant 
afterward  prosecuted  the  action  to  final  hearing,  and  obtained 
judgment  against  the  appellee  for  all  the  costs  of  the  action;  thai 
the  appellee  has  jmid  the  costs,  and  that  he  has  demanded  repay, 
ment  thereof  from  appellant,  who  refused  to  pay  the  same. 

Appellant  insists  that  the  complaint  is  bad  on  demurrer  £or  vr<»i/ 
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of  sufficient  facts,  because  "it  does  not  show  that  the  appellant 
agrc-cnl  to  pay  any  costs  out  of  his  individual  funds,"  and  because 
the  agreement,  not  being  in  writing,  is  within  the  statute  of  frauds. 

The  allegations  of  the  complaint  show  a  promise  by  the  appellant. 
The  demurrer  confesses  that  the  appellant  made  the  promise  sued 
upon;  he  is  therefore  not  now  in  a  situation  to  successfully  assert 
tiiat  the  promise  Wiis  made  by  him  as  administrator,  and  that  he 
k  liable  only  in  his  representative  capacity.  The  mere  fact  that  the 
matters  submitted  to  arbitration  grew  out  of  an  action  prosecuted 
by  the  api)ellant  us  administrator,  does  not  warrant  the  inference, 
as  against  the  positive  allegations  of  the  complaint,  that  he  bound 
himself  only  in  the  capacity  of  administrator.  Lonr/  v.  Rodma^i, 
58  Ind.  58. 

The  appellant  builds  an  elaborate  argument  upon  the  proposition 
that  the  contract  sued  on  is  within  the  statute  of  frauds.  The 
promise  however  is  declared  upon  as  the  original  undertaking  of 
the  party  against  whom  the  action  is  prosecuted.  The  consideration 
for  the  appellant's  promise  was  the  agreement  to  submit  the  matters 
in  controversy  to  arbitration,  and  this  was  a  new  consideration,  alto- 
gether different  and  distinct  from  the  liability  of  the  estate  which 
he  represented.  There  was  not  merely  a  new  and  distinct  consider- 
ation for  the  contract,  but  the  contract  is  different  and  disconnected 
from  any  undertaking  of  the  decedent,  as  well  [is  from  any  liability 
of  his  estate.  In  Hachleman  v.  Miller,  4  Blackf.  322,  it  was  held 
that  if  a  third  person  be  induced  to  buy  the  note  of  a  deceased 
perBon,  by  the  promise  of  the  administrator  that  it  shall  be  paid, 
the  promise  is  not  within  the  statute  of  frauds,  and  within  that  ruling 
this  case  clearly  falls.  We  do  not  however  place  our  decision  upon 
the  ground  that  there  was  a  valuable  consideration  for  appellant's 
promise,  but  upon  the  ground  that  it  was  an  independent  and  orig- 
inal contract.  It  is  well  settled  that  the  statute  does  not  apply  to 
each  contracts.  Anderson  v.  Spence,  72  Ind.  315.  When  the  con- 
tract was  made  the  estate  represented  by  appellant  was  not  liable  for 
costs,  and  there  was  then  no  debt  existing.  Whether  there  was  any 
snbseqaent  default  depended  entirely  upon  the  appellant  himself. 
It  was  in  his  own  power  at  the  time  he  made  the  contract  to  create 
or  prevent  a  default.  The  only  default  for  which  his  contract  made 
him  liable  was  his  own.  He  did  not  undertake  to  answer  for  the 
default  of  anybody  else.  If  he  had  kept  his  promise  and  abided 
the  decision  of  the  arbitrators  agreed  upon,  there  could  have  been 
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no  default  for  which  he  would  have  been  answerable.  The  default 
which  creates  a  liability  against  him  in  this  action  is  his  own.  He 
agreed  to  abide  by  the  decision  of  the  arbitrators  or  pay  the  costs. 
He  broke  his  contract,  and  it  is  this  breach  which  constitutes  the 
default  for  which  this  action  seeks  to  make  him  answerable. 

Appellant  has  pressed  upon  our  consideration  the  cases  of  Oronby  y. 
JeroloYnariy  37  Ind.  264,  and  Krxdz  v.  Stewart,  54  id.  178,  and  urges 
that  the  doctrine  which  they  declare  cannot  be  reconciled  with  the 
reasoning  in  HackUman  v.  Miller,  Counsel  are  right  in  asserting 
that  the  mere  fact  that  there  is  a  valuable  consideration  for  the  new 
promise  is  not  sufficient  to  take  the  case  out  of  the  statute.  We  under- 
stand the  doctrine  now  generally  recognized  as  correct,  to  be  that 
the  mere  passing  of  a  new  and  independent  consideration  from  the 
promisee  to  the  promisor  does  not  take  the  case  out  of  the  opera- 
tion of  the  statute  of  fraud.  Berkshire  y.  Young ,  45  Ind.  461; 
Crosby  V.  Jeroloman,  supra;  Krutz  v.  Stewart,  supra;  Hayes  v. 
Burkam,  51  Ind.  130;  Irwin  v.  Huhbard,  49  id.  350;  s.  c,  19 
Am.  Rep.  679;  Maule  v.  Bucknell,  50  Penn.  St.  39;  Chandler  v. 
Davidson,  6  Blackf.  367;  Kelsey  v.  Hibbs,  13  Ohio  St.  340;  FuUam 
V.  Adams,  37  Vt.  391.  But  we  do  not  think  that  either  the  present 
case,  or  that  of  Hackleman  v.  Miller,  rests  entirely  upon  the  ground 
that  there  was  a  new  and  valuable  consideration  for  the  promise 
relied  upon  as  taking  the  case  out  of  the  statute.  Of  course,  the 
fact  that  there  was  a  new  consideration  is  an  important  element,  but 
it  is  not  the  controlling  one. 

It  must  be  kept  in  mind  that  the  subject-matter  of  the  contract 
declared  upon  grows  out  of  transactions  which  occurred  after  the 
decedent's  death.  The  administrator's  promise  was  not  to  pay  some 
liability  his  decedent  had  incurred,  nor  to  fulfil  some  engagement 
he  had  undertaken  in  his  life-time.  In  Mills  v.  Kuykendall,  2 
Blackf.  47,  it  was  said:  **  The  whole  case  shows  that  the  object  of 
the  plaintiff  was  to  charge  the  estate  of  the  deceased,  by  obtaining 
a  judgment  against  the  julministrators  de  bonis  intestatu  The 
promise  of  administrators,  on  a  consideration  originating  subse- 
quently to  their  intestate's  death,  cannot  sustain  such  an  action." 
Carter  v.  Thomas,  3  Ind.  213;  Cornthwaite  v.  First  National  Bank, 
etc,  57  id.  268.  The  undertaking  of  appellant  was  upon  a  con- 
sideration which  accrued  subsequent  to  the  death  of  the  intestate, 
and  was  to  do  a  thing  which  the  intestate's  estate  was  not  bound  to 
do.     It  is  impossible,  in  view  of  the  authorities  cited  and  the  char- 
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acter  of  the  undertaking  itself,  to  regard  it  otherwise  than  as  the 
promisor's  original  contract 

In  discussing  the  questions  presented  by  the  motion  for  a  new 
trial,  counsel  again  insist  that  the  evidence  shows  a  contract  within 
the  statute  of  frauds,  but  what  we  have  already  said  upon  that  sub- 
ject disposes  of  the  question,  as  well,  upon  the  evidence  as  upon 
the  complaint. 

It  is  urged  that  the  evidence  does  not  show  that  the  appellant 
undertook  otherwise  than  as  administrator.  It  is  conclusively  shown 
that  the  consideration  upon  which  he  promised  accrued  subse- 
quently to  the  death  of  his  intestate,  and  the  contract  was  there- 
fore his  individual  one,  to  be  enforced  by  a  judgment  de  bonis 
ffopriis. 

Counsel  make  a  point  upon  the  omission  of  the  appellee  to  prove 
certain  matters  by  the  record.  Parol  evidence  was  suffered  to  be 
given  vrithout  objection,  and  the  appellant's  complaint  is  entirely 
too  late  to  be  of  avail.  Such  questions  as  the  one  immediately  un- 
der mention  must  be  made  by  proper  objection  in  the  trial  court, 
reserved  by  exception,  and  presented  in  the  motion  for  a  new  trial, 
or  they  can  receive  no  consideration  on  appeal. 

Lastly,  counsel  argue  that  no  demand  was  proved.  None  was 
necessary.  The  appellant  had  agreed  to  pay  the  costs  which  ap- 
pellee was  compelled  to  pay,  and  there  was  a  complete  breach  of  his 
contract.  A  demand  was  not  necessary  to  put  the  appellant  in  de- 
&ult;  the  breach  of  the  contract  did  that. 

JudgvMfU  affirmed. 


City  of  Fort  Wayne  v.  Rosenthal. 

(75Ind.  196.) 

Municipal  eorporaHon  —  contract  with  officer  of —  token  void. 

The  employment  bj  a  board  of  health  of  a  citj  of  one  of  its  members  to 
vaccinate  papila  in  a  public  school  is  void  as  against  the  city,  where  the 
members  of  the  board  are  by  statute  only  authorized  to  receive  an  annual 
salary  to  be  fixed  by  the  common  council. 

ACTION  for  services.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 
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A,  Zoilars  and  F,  T.  Zollars,  for  appellant. 

W.  G.  Colerick,  H.  Colericky  and  T,   W,  Colerick,  for  appellee. 

Woods,  J.  Error  is  claimed  in  the  sustaining  of  the  demurrer 
to  the  second  paragraph  of  the  answer,  and  in  the  overruling  of  the 
motion  for  a  new  trial. 

The  answer  referred  to  is  nothing  more  than  an  argumentative 
denial  of  the  indehtedness  charged  in  the  complaint,  and  if  good, 
admitted'  of  no  proof  which  was  not  admissible  under  the  general 
denial,  which  was  also  pleaded. 

The  principal  question  presented  under  the  ruling  upon  the  mo- 
tion for  a  new  trial,  is  whether  the  finding  and  judgment  of  the 
court  are  in  accordance  with  the  Jaw  and  the  evidence. 

There  is  no  material  dispute  about  the  facts  of  the  'case,  which 
are  substantially  as  follows:  The  appellee  is  a  physician,  and,  to- 
gether with  Drs.  Erwin  and  Myers,  constituted  the  board  of  health 
of  the  city  of  Fort  Wayne  during  the  year  1869.  On  November  9, 
1869,  the  small-pox  appeared  in  the  city  in  a  malignant  form,  and 
it  became  necessary  to  take  steps  to  prevent  the  spread  of  it.  The 
public  schools  were  in  session,  on  the  same  day  the  common  coun- 
cil of  the  city  adopted  a  resolution,  "  That  the  board  of  health  be 
authorized  to  notify  the  j)ublic  that  an  examination  of  scholars  at 
the  various  schools  will  be  made  ])y  said  board,  and  if  deemed 
necessary  to  vaccinate,  they  will  order  it  done  by  the  family  physi- 
cian; and  if  parents  are  unable  to  pay  for  it,  the  same  shall  be  done 
at  the  expense  of  the  city."  Notice  was  accordingly  published  in 
the  Sentinel  on  the  11th,  that  the  board  would  visit  the  East  End 
free  school  on  the  12th  for  the  purpose  of  inspecting  the  vaccination 
of  the  pupils,  and  that  absentees  must  call  on  the  board  before  re- 
admission.  The  following  ordinances  of  the  city,  admitted  to  have 
been  duly  passed,  were  put  in  evidence: 

Chapter  14,  passed  April  14,  186G: 

"  Sec.  6.  The  board  of  health  may  take  such  measures  as  thev 
may  from  time  to  time  deem  necessary  to  prevent  the  spread  of  the 
small-pox,  and  all  other  contagious  and  pestilential  diseases,  by 
issuing  an  order  requiring  all  persons  in  tlie  city  or  any  part  thereof, 
to  be  vaccinated  witliin  such  time  as  they  shall  prescribe  ;  and  all 
persons  refusing  or  neglecting  to  obey  such  order  shall  be  liable  to 
the  penalties  hereinafter  provided  for  the  violation  of  this  chapter 
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Provided,  that  it  shall  be  the  duty  of  the  board  to  provide  for  the 
vaccination  of  such  i)ersons  as  are  unable  to  pay  for  the  ^ame,  at 
the  exjiense  of  the  city. " 

Chapter  40,  passed  April  28,  1878  : 

"  Section  1.  The  common  council  shall,  at  their  annual  meet- 
ing, appoint  as  a  board  of  health  of  said  city,  three  respectable 
physicians,  at  least  one  of  whom  shall  be  a  practicing  physician, 
which  board  shall  serve  one  year  and  until  their  successors  arc  ajv 
pointed  and  qualified. 

"  Sec.  2.  Said  board  shall  appoint  one  of  their  number  j)resi- 
dent  who  shall  preside  at  their  meetings  and  shall  be,  ex  officio^  the 
health  officer  of  said  city;  and  a  secretarj'  who  shall  keep  an  ac- 
curate record  of  their  proceedings  in  a  proper  book  to  be  furnished 
by  the  city.     Any  two  of  such  board  shall  constitute  a  quorum. 

"Sec.  3.  The  board  of  health  shall  have  power,  whenever  it  may 
dt»em  it  necessary  for  the  health  of  the  city,  to  take  the  most  prompt 
and  efficient  measures  to  prevent  the  introduction  of  malignant  or 
infectious  disetises  in  the  citv,  and  for  the  immediate  and  safe  re- 
moval  of  any  i)erson  or  persons  who  may  be  found  therein  infected 
with  anv  such  disease. 

"  Sec.  4.  It  shall  be  the  duty  of  the  liealth  officer  to  examine  into 
all  nuisances,  sources  of  filth,  and  causes  of  sickness  in  the  city, 
which  niav  come  under  his  observation  and  when  notified  of  the 
same,  and  he  shall  cause  the  same  to  be  removed  or  destroyed  or 
disinfected,  under  the  direction  of  the  board  of  health,  at  the  ex- 
j)ense  of  the  person  on  whose  premises  such  nuisances  causes  of 
sickness,  or  sources  of  filth  shall  be  found  to  exist.     *     *     * 

"Sec.  11.  The  board  of  healtli  shall  eacli  be  paid  an  annual 
salan'  to  l>e  fixed  by  the  common  council. 

*'  Sec.  13.  It  shall  be  the  duty  of  the  board  of  healtli,  A'henevor 
any  j^erson  or  ])ersons  are  sick  with  contagious,  infectious  or  malig- 
nant diseases,  to  inquire  into  the  circumstances  of  sucli  person,  and 
if  he  be  a  pau])er,  to  notify  the  trustee  of  Wayne  township  to  take 
care  of  such  pauper  and  remove  him  to  a  safe  place,  and  no  expense 
sludl  be  incurred  on  the  part  of  the  city  for  the  care  and  removal 
of  such  pauper,  except  in  case  of  emergency,  when  tlie  most  prompt 
and  speedy  action  may  be  deemed  necessary  l)y  said  board." 

The  record  of  the  proceedings  of  tlie  board  of  health  on  Xovem- 
ber  8,  0,  12,  15,  16,  17,  and  26,  1869,  were  put  in  evidence,  show- 
ing their  order  for  a  general  vaccination  of   the  pupils   of  the 
Vol,  XXXIX  - 17 
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schools,  their  visits  to  the  scliools  for  the  inspection  of  the  vacein- 
ations,  and  reciting  the  fact  of  vaccinations  made. 

The  plaintiff  testified,  jind  there  was  no  opposing  testimony, 
that  the  board,  Dr.  Erwin  and  himself  only  being  present,  em- 
ployed him  to  vaccinate  pupils  in  the  schools  whose  parents  were 
unable  to  pay  therefor,  and  tliat  he  did  accordingly  vaccinate  two 
hundred  and  eleven  pupils,  who,  and  whose  teachers,  said  that  their 
parents  were  unable  to  pay  therefor,  and  whose  parents,  from  all  he 
could  learn  and  as  he  believed,  were  not  able  to  make  such  payment. 
The  value  of  such  service  was  proven,  and  the  court  found  it  to  be 
$150.  The  plaintiff's  salary  as  a  member  of  the  board  of  health 
was  175,  which  had  been  paid  him  for  the  year  1869. 

This  brings  us  to  the  question  whether  for  the  services  so  by 
him  rendered  the  appellee  was  entitled  to  compensation  from  the 
city.  The  appellant  disputes  the  right  on  two  grounds:  First,  that 
the  appellee  did  the  service  as  a  member  of  the  board  of  health  of 
the  city,  and  is  therefore  entitled  to  no  compensation  beyond  his 
salary;  and,  second,  that  the  board  of  healtli  had  no  power,  and 
on  tne  grounds  of  public  i)olicy  was  forbidden  to  employ  one  of  its 
own  number  to  do  such  service;  and  especially,  that  the  appellee's 
employment  was  invalid,  because  mjide  by  himself  and  one  other 
only  of  the  members  of  tlie  board.  We  do  not  assent  to  the  propo- 
sition that  the  services  were  sucli  as  came  within  the  appellee's 
duties  as  a  member  of  tlie  board  of  health.  The  ordinances  which 
vere  put  in  evidence,  and  on  which  the  appellant  makes  this  claim, 
do  not  impose  on  the  board  or  its  members  the  duty  to  do,  but  only 
to  provide  for  the  doing  of  sucli  services.  The  second  ground,  how- 
ever, seems  tenable.  The  board  and  its  members  held  positions  of 
trust  and  confidence  toward  the  city.  Their  responsibilities  in  ref- 
erence to  the  services,  for  wliich  the  appellee  claimed  compensation, 
were  at  once  important  and  delicate.  It  was  for  them  to  decide 
whether  an  emergency  had  arisen,  and  what  children  were  entitled 
to  be  treated  at  the  public  expense.  The  emergency,  if  it  existed 
at  all,  was  such  as  called  for  immediate  and  authoritative  decision 
upon  the  csise  of  each  apjilicant.  According  to  his  own  testimony, 
the  appellee  took  upon  himself  his  share  of  this  resi)onsibility.  He 
went  to  the  school-liouses  and  upon  tlie  statements  of  the  children 
and  their  teachers  that  their  parents  were  unable  to  pay  for  it,  he 
did  the  work  himself,  at  the  rate  probably  of  one  liundred  and  fifty 
or  more  per  day,  and  charged  the  city  one  dollar  for  each  vaccina- 
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tion.  The  antagonism  between  the  appellee's  private  interest  and 
his  pnblic  duty,  it  is  manifest,  was  very  great,  and  calculated  to 
cast  suspicion  upon  his  discharge  of  duty,  no  matter  how  faithfully 
and  conscientiously  it  was  done.  Let  it  be  understood  that  such 
personal  advantage  may  result  to  a  member  of  the  board,  and  such 
suspicion  not  only  attaches  to  his  selection  of  those  who  may  be 
served  at  public  expense,  but  it  extends  to  and  taints  the  original 
decision  and  declaration  of  the  board,  that  an  emergency  existed 
which  required  the  work  to  be  done. 

[Omitting  a  statutory  consideration.] 

But  if  this  w^ere  not  so  and  the  case  were  to  be  determined  by  the 
genera]  principles  of  law,  tlie  result  w^ould  be  the  same.  Section 
52  is  only  a  re-enactment  of  the  well  established  rule  that  an  agent 
in  reference  to  the  subject  of  the  agency,  must  not  put  himself  in 
a  position  which  is  adverse  to  that  of  his  principal.  As  agent  he 
cannot  contract  with  himself  personally.  He  cannot  buy  what  he 
is  employed  to  sell.  If  employed  to  procure  a  service  to  be  done, 
he  cannot  hire  himself  to  do  it.  This  doctrine  is  generally  appli- 
cable to  private  agents  and  trustees,  but  to  j)ublic  officers  it  applies 
with  greater  force,  and  sound  policy  requires  that  there  be  no  re- 
laxation of  its  stringency  in  any  case  which  comes  within  its  reason. 

It  follows  that  the  services  rendered  by  the  appellee  were  not  ren- 
dered at  the  request  of  the  city  or  of  an  authorized  agent  who  could 
employ  the  appellee.  They  were  therefore  voluntary  services,  and 
they  conferred  upon  the  city  no  value  or  benefit  which  could  have 
been  rejected,  and  by  keeping  which  the  city  can  be  said,  within 
the  authorities  on  the  subject,  to  liave  ratified  the  contract  and  to 
be  liable  upon  a  quantum  meruit  or  quantum  valebat. 

The  judgment  is  reversed  with  costs  and  %vith  instructions  to 
grant  a  new  trial. 

Judgment  reversed,  with  costs. 


Kistler  v.  Hereth. 

(75  Ind.  m.) 
ZimUaHan,  statute  of — disability  arising  subsegriently  to  its  attaehing» 

Wlian  the  stataie  of  limitationB  has  once  attached,  no  digability  sabseqaeatlj 
arising  will  postpone  its  operation.     (See  note,  p.  184.) 
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ASSAULT  and  battery.     The  opinion  states  the  case.     The  de- 
fendant hiid  judgment  below. 

/.  Klingensmithy  for  appellant. 

HowK,  C.  J.  Tliis  was  a  suit  by  the  appellant  to  recover  dam- 
ages for  an  assault  and  battery,  alleged  to  have  been  committed 
upon  him  by  the  appellee,  on  the  5th  day  of  September,  1874.  The 
suit  was  commenced  on  the  13th  day  of  July,  1877.  To  the  appel- 
lant's complaint  the  appellee  answered  in  two  paragraphs,  in  sub- 
stance as  follows: 

1.  A  general  denial;  and 

2.  That  the  cause  of  action  in  appellant's  complaint  mentioned 
did  not  accrue  within  two  vears  before  the  commencement  of  this 
suit. 

The  appellant  replied  to  the  second  i)aragraph  of  answer  in  two 
pamgraphs,  of  which  the  first  was  a  general  denial,  and  the  second 
paragraph  stated  affirmative  matters  by  way  of  reply.  The  appel- 
lee's demurrer  for  the  want  of  facts,  to  the  second  paragraph  of  re- 
ply, was  sustained  by  the  court,  and  to  this  ruling  the  appellant  ex- 
cepted; aiul  upon  this  ruling  judgment  was  rendered  against  him 
for  the  appellee's  costs. 

The  only  error  assigned  by  the  appellant  in  this  court  is  the  de- 
cision of  the  Circuit  Court,  in  sustaining  the  appellee's  demurrer  to 
the  second  i)aragraph  of  his  reply  to  the  second  paragraph  of 
answer.  In  his  second  reply  the  appellant  alleged  in  substance 
that  after  the  commission  of  the  assault  and  battery,  as  charged  in 
the  comiilaint,  to  wit,  on  the  5th  day  of  September,  1874,  and 
while  the  ai)i)ellant  was  suffering  therefrom  and  confined  to  his 
room  from  the  effects  thereof  and  unable  to  prepare  a  suit  against 
the  appellee  for  said  cause  of  action,  the  appellee,  conspiring  with 
one  Joseph  K.  Forbes  and  others,  whose  names  were  unknown  to 
the  a])pellant,  to  have  him,  the  appellant,  indicted  for  the  crime 
(•(mimonly  cjilloil  black -mailing,  and  convicted  and  incarcerated  in 
the  State's  prison,  procured  an  indictment  to  be  returned  against 
the  appellant,  and  luid  him  arrested  on  the  10th  day  of  September, 
18T4,  and  convicted  and  sentenced  to  the  State's  prison,  and  con- 
ined  therein  from  the  17th  of  Xovember.  1874,  until  the  4thdavof 
October,  18Tr),  when  he  was  returned  from  said  prison  and  dis- 
charged from  said  indictment  and  imprisonment;  and  the  appellant 
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averred  that  after  deducting  the  time  of  his  said  imprisonment  this 
?^uit  was  commenced  Avithin  two  years  after  the  removal  of  said  dis- 
aliihty  of  imi)risonment.     Wherefore,  etc. 

It  is  very  clear,  we  think,  that  this  second  reply  did  not  state 
facts  sufficient  to  constitute  a  good  reply  to  the  appellee's  answer, 
j^cttiiig  up  the  statute  of  limitations  in  bar  of  tlie  cause  of  action 
stated  in  the  complaint.  It  appeared  from  tlie  allegations  of  both 
his  complaint  and  his  second  reply,  that  the  ai^pellant's  alleged 
cause  of  action  had  accrued  on  the  5th  day  of  September,  1874, 
and  that  this  suit  thereon  was  not  commenced  bv  him  until  the 
KUli  day  of  July,  1877,  or  nearly  three  years  after  the  accruing  of 
his  said  cause  of  action.  In  section  211  of  the  Code  of  1852  it  is  pro-^ 
vided  that  actions  for  injuries  to  the  person,  such  as  the  one  at  bar^ 
shall  be  commenced  within  two  veal's  after  the  cause  of  action  has 
accrued,  and  not  afterward.  2  R.  S.  187C,  p.  122.  Section  215  of  the- 
Code  of  1852  however  provides  that  '*  Any  person  being  under  legal 
(iisabilities  when  the  cause  of  action  a(;crues  may  brinff  his  action 
within  two  yeara  after  the  disability  is  removed."  AVe  quote  tliis 
mtioii  from  2  R.  S.  1852,  p.  77,  as  there  is  a  i)ali)able  misprint  of 
tlie  section,  making  it  difficult  to  be  undei-stood,  as  it  appears  in 
Iwth  2  G.  &  H.,  p.  IGl  and  2  R.  S.  1876,  p.  120.  Tlie  section  as 
([uoted  is  re-enacted  as  section  42  in  the  Civil  Code  of  1881.  It  was 
phown  by  the  averments  of  the  second  reply  that  the  appellant  was 
imprisoned  from  the  19th  day  of  September,  1874,  until  the  4th  day 
of  October,  1875,  and  while  thus  imprisoned  he  was  * 'under  legal 
disabilities,"  within  the  statutory  definition  of  that  phrase  as  given 
in  section  797  of  the  Code  of  1852,  2  R.  S.  1876,  p.  313. 

But  this  defect  in  the  second  reply  lies  in  this,  as  it  seems  to  us, 
that  it  wholly  fails  to  show  that  the  appellant,  when  his  cause  of 
action  accrued,  was  under  any  legal  disability  of  any  kind.  Section 
215  of  the  Code  above  (pioted  only  i)rovides  for  the  case  where  the 
plaintiff  is  under  legal  disabilities  when  his  cause  of  action  accrues, 
and  authorizes  him  to  ''  bring  his  action  within  two  years  after  the 
disability  is  removed."  In  the  case  at  bar  the  appellant's  cause  of 
actipn  accnied,  as  we  have  seen,  on  the  5th  day  of  September,  1874, 
and  he  was  not  then,  nor  for  two  weeks  afterward,  so  far  as  his 
second  rejdy  sliows,  under  any  legal  disability.  The  statute  of 
limitations  begjin  to  run  against  his  alleged  cause  of  action  from 
the  time  it  accrued,  and  Jiad  run  for  two  weeks,  as  shown  by  the 
teply,  before  his  arrest  and   imi)riponment.     In  such  a  case   the 
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name  of  the  firm.  The  partnership  as  it  existed  when  the  share  was 
purchased,  was  dissolved,  and  another  formed,  composed  of  David 
Stewart  and  Somervail.  The  share  in  question  remained  with  the 
new  firm,  but  continued  to  stand  in  the  name  of  David  Stewart. 
Stewart  borrowed  money  of  Redfeam,  and  to  secure  it,  assigned 
the  share,  and  a  contest  arose  between  him  and  Somervail,  who  of 
course  had  only  a  latent  equity.  Intimation  (notice)  of  the  assign- 
ment was  duly  given  to  the  Glasshouse  Company  by  Redfeam, 
which,  by  the  law  of  Scotland,  completed  the  transaction  and  gave 
him  a  right  to  the  share,  good  against  even  a  prior  assignment  that 
had  not  been  intimated.  Somervail's  claim  was  no  more  than  a 
secret  equity  between  himself  and  Stewart,  while  the  latter,  with 
his  consent,  held  the  ostensible  title,  which  enabled  him  to  pass  a 
legal  right  to  his  assignee.  That  case  has  no  application  here.  The 
appellant  does  not  seek  to  enforce  a  mere  latent  equity  against  an 
assignment  made  by  one,  who  with  his  knowledge  and  consent,  held 
the  legal  title.  He  does  not  assert  an  equity  at  all,  but  the  legal 
title,  which  he  confessedly  held,  and  with  which  he  never  consented 
to  part,  and  which,  as  we  shall  hereafter  see,  no  rule  of  law  or  princi- 
ple of  natural  justice  prevents  him  from  insisting  upon. 

The  general  rule  is,  that  the  owner  of  property  cannot  be  divested 
of  his  title  otherwise  than  with  his  consent,  either  expressed  or  im- 
plied. To  that  rule  there  are  some  exceptions,  one  of  which  ap- 
plies to  negotiable  securities.  If  such  papers,  payable  to  bearer  or 
indorsed  in  blank,  be  lost  or  stolen,  and  be  passed,  in  the  ordinary 
course  of  business,  before  maturity,  into  the  hands  of  an  innocent 
holder  for  value,  and  without  notice  of  the  fact  that  it  has  been  so 
lost  or  stolen,  such  holder,  though  he  take  it  from  the  finder  or  the 
thief,  gets  title  to  the  paper  and  a  right  to  enforce  payment  just  as 
if  he  had  received  it  directly  from  the  person  who  lost  it  or  from 
whom  it  was  stolen. 

This  however  is  a  rule  of  public  policy  and  not  of  natural  justice. 
It  is  a  rule  adopted  for  the  convenience  and  security  of  commerce, 
and  should  not  be  extended  beyond  the  requirements  of  trade.  And 
in  resi)ect  to  negotiable  paper,  strictly  so  called,  such  as  bills,  checks, 
and  negotiable  notes,  it  has  been  restricted  to  the  time  of  maturity, 
so  that  no  one  denies  that  the  well-settled  law  is,  that  one  wno  takes 
such  an  instrument  after  maturity  takes  it  subject  to  all  the  equities 
and  defenses  that  might  have  been  made  against  it  in  the  hands  of 
the  person  from  whom  he  received  it.     This  rule  puts  an  end  to  the 
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use  of  such  paper  for  commercial  purposes  after  it  becomes  dae,  and 
there  would  seem  to  be  no  reason  why  it  should  not  be  at  once  rele- 
gated in  all  respects  to  the  position  it  would  have  occupied  if  it  had 
never  been  elevated  above  the  dignity  of  an  ordinary  chose  in  action. 

Without  examining  into  the  reasons  upon  which  it  has  been  hel4 
that  coupon  bonds,  having  a  long  time  to  run,  are  to  be  trej^ted  as 
negotiable,  or  intimating  an  opinion  as  to  the  correctness  of  that 
conclusion,  it  is  sufficient  for  this  case  to  say  that  they  have  never, 
to  our  knowledge,  been  claimed  to  be  upon  any  higher  plane  of 
security  than  notes,  bills,  or  checks,  and  that  there  cannot,  in  the 
veiy  nature  of  the  case,  be  any  reason  for  placing  one  who  takes 
such  bonds  when  past  due  upon  any  more  favorable  ground  than  the 
taker  of  an  overdue  bill  or  note. 

It  is  because  bills  and  notes  cease,  after  maturity,  to  supply  the 
place  of  money,  that  the  interests  of  commerce  are  supposed  not  to 
demand  their  further  protection. 

Before  maturity,  coupon  bonds  are  sought  for  as  safe  securities 
upon  which  to  loan  money  ;  but  when  they  mature  they  are  not 
desirable  as  an  investment,  and  they  are  not  purchased  for  any  such 
purpose.  If  purchased  at  all,  it  is  upon  speculation  and  out  of  the 
ordinary  course  of  business,  and  there  is  no  sufficient  reason  why 
they  should  be  kept  any  longer  under  the  protection  of  a  rule 
against  natural  right,  the  reasons  for  which  no  longer  exist 

Whoever  takes  a  bill  or  negotiable  note  after  maturity,  takes  it, 
so  far  as  the  title  to  and  integrity  of  the  paper  is  concerned,  upon 
the  credit  of  the  person  from  whom  he  receives  it.  He  gets  what- 
ever right  and  title  that  person  had,  and  no  more,  and  the  principle 
upon  which  that  rule,  as  to  bills  and  notes,  is  placed,  applies  with 
equal  force  to  coupon  bonds. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  adjudging 
in  favor  of  the  appellee  ;  and  the  judgment  is  reversed,  and  cause 
lemanded  for  a  judgment  in  conformity  to  this  opinion. 

Judgment  reversed^ 
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Taylor's  Administrator  v.  Pbnnsylvakia  Company. 

(78  Ky.  84».) 
SUjAuU  ^extr<i4erritarial  force. 

An  administrator  appointed  and  saing  in  Kentackj  cannot  maintain  an  actios 
for  the  death  of  his  intestate  by  negligence  in  Indiana,  such  action  being 
maintainable  under  the  Indiana  statute  but  not  under  that  of  Kentucky.* 

ACTION  of  damages  for  negligent  killing  of  plaintiff's  intestate. 
The  opinion  states  the  case.      The  defendant  had  judgment 
below. 

M.  Mundayy  for  appellant. 

Chas.  H,  Oibson,  for  appellee. 

CoFER,  J.  The  appellant,  as  administratrix  of  her  deceased  hus- 
band, William  Taylor,  brought  this  action  in  the  Jefferson  Circuit 
Court  against  the  appellee  to  recover  damages  for  the  loss  of  the 
life  of  her  intestate  through  the  negligence  of  the  appellee. 

Tlie  petition  showed  that  the  intestate  was  domiciled  in  Jefferson 
county,  in  this  State,  at  the  time  of  his  death  ;  that  the  appellant 
was  appointed  administratrix  by  the  County  Court  of  that  county, 
and  it  also  showed  that  the  intestate  was  killed  in  the  State  of 
Indiana,  while  acting  in  the  capacity  of  brakeman  on  one  of  the 
appellee's  trains. 

The  action  was  based  on  an  Indiana  statute,  which  provides  as 
follows  :  "  Wlien  the  death  of  any  one  is  caused  by  the  wrongful 
act  or  omission  of  another,  the  personal  representative  of  the 
former  may  maintain  an  action  therefor  against  the  latter,  if  the 
former  might  have  maintained  an  action,  had  he  lived,  against  the 
latter  for  an  injury  for  the  same  act  or  omission.  The  action  must 
be  commenced  within  two  years.  The  damages  cannot  exceed  five ' 
thousand  dollars,  and  must  inure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin,  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  deceased. " 

The  appellee  demurred,  and  the  court  sustained  the  demurrer  and 
dismissed-  the  petition. 

*To  same  effect  BtieMet  v.  Ellert  (78  Ind.  220),  87  Am.  Rep.  156,  and  note.  160 ;  Leonard 

▼.  CM.  St.  Nw.  Oo.  (84  N.  T.  48  ),  88  Am.  Bep.  481. 
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By  the  rules  of  the  common  law  no  civil  action  could  be  main- 
tained by  any  one  for  the  death  of  a  human  being.  But  both  in 
England  and  in  many  of  the  States  of  our  Union  tliis  defect  in  the 
oommon  law  has  been  remedied  by  statute.  In  some  States  a  right 
of  action  is  given  to  the  widow  and  children  of  the  deceased,  and  in 
others  it  is  given  to  his  personal  representatives. 

In  this  State  the  right  of  action  in  one  class  of  cases  is  given  to 
the  widow  and  children  (or  either  or  any  of  them)  of  the  person 
killed.     §  6,  chap.  1,  Oen.  Stat 

In  another  class  the  right  is  given  to  the  personal  representative 
alone  (§1,  chap.  57,  Gen.  Stat),  and  in  still  another  class  to 
the  widow,  heir,  or  personal  representative.     §  3,  chap.  57. 

In  Indiana,  Illinois,  Ohio,  and  New  York,  and  perhaps  in  other 
States,  the  right  of  action  is  given  to  the  personal  representative, 
Imt  the  recovery  is  declared  to  be  for  the  exclusive  benefit  of  the 
widow  and  children  or  next  of  kin  of  the  decedent. 

Under  these  statutes  the  recovery  is  not  an  asset  in  the  hands  of 
the  administrator,  to  be  disposed  of  as  the  estate  of  the  decedent, 
but  he  takes  it  as  trustee  for  those  who  are  declared  by  the  statute 
to  be  beneficiaries.  Ohicago  v.  Major^  18  111.  349  ;  Woodard  v. 
Railroad  Company^  10  Ohio  St.  121.  As  said  in  the  latter  case,. 
'*it  is  a  right  of  action  given  by  statute,  not  to  the  intestate  but  to 
his  personal  representatives  ;  not  as  general  assets,  but  as  a  trust  for 
the  widow  and  next  of  kin  in  resi3ect  of  a  pecuniary  loss  they  are 
supposed  to  have  sustained. '' 

The  personal  representative  does  not  take  it  in  viitue  of  his  office, 
but  is  the  person  designated  by  statute  in  whose  name  it  is  to  be 
recovered,  not  for  the  ordinary  purposes  of  administration,  but  to 
be  distributed  as  a  trust  fund. 

A  personal  representative,  as  such,  has  no  rights  or  powers  beyond 
the  jurisdiction  of  the  government  under  whose  laws  he  received  his 
appointment,  and  a  priori  he  cannot  have  any  rights  nor  be  subject 
to  any  obligations  or  duties  not  im^wsed  by  the  law  of  his  official 
domicile.  He  cannot  carry  his  official  cliarocter  abroad,  nur  can 
his  official  powers  and  duties  at  home  be  affected  by  foreign  laws. 

A  Kentucky  administrator,  suing  in  a  Kentucky  court,  must  be 
^le  to  show  that  the  laws  of  Kentucky  entitle  him  to  the  thing 
sued  for.  He  cannot  receive  his  office  from  one  jurisdiction  and 
appeal  to  the  laws  of  another  jurisdiction  for  rights  or  powers  not 
given  by  the  law  which  created  him. 
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Nor  can  we  for  a  moment  suppose  that  the  legislature  of  Indiana 
intended  that  the  law  should  have  any  extra-territorial  operation. 
When  the  statute  confers  a  riglit  of  action  on  personal  representa- 
tives, and  prescribes  their  duties  with  resi>ect  to  the  money  they  may 
recover  in  such  actions,  we  must  suppose  reference  is  made  to 
personal  representatives  appointed  under  tlie  laws  of  Indiana.  The 
legislature  of  that  State  has  no  power  to  prescribe  the  duties  of  a 
personal  representative  appointed  under  the  laws  of  another  State, 
and  it  would  be  absurd  to  suppose  that  it  intended  to  do  so. 

If  the  appellant  could  recover  in  this  action,  she  would  hold  the 
sum  recovered  subject  to  be  disposed  of  under  the  laws  of  this  State. 
It  would  be  subject  to  the  payment  of  her  husband's  debts,  and 
might  be  wholly  consumed  by  them,  and  thus  a  part  of  the  law  under 
which  she  seeks  to  recover  would  be  defeated.  And  we  do  not  hesitate 
to  believe  that  if  another  should  qualify  in  Indiana  as  administrator 
of  api)ellant's  intestate,  and  institute  suit  against  the  appellee  on 
the  same  cause  of  action  set  up  in  this  case,  tlie  courts  of  Indiana 
would  promptly  decide  that  the  recovery  here  constituted  no  bar  to 
that  action. 

[Minor  point  omitted.] 

Wherefore  the  judgment  is  affirmed. 

Judgment  affirmed. 


Jackson  v.  Jackson. 

(78  Ky.  800.) 

Bcutard —  inheritance. 
A  bastard  cannot  inherit  from  his  mother's  ancestors. 
fllHE  opinion  states  the  point. 

Owen  it  EllL^y  for  appellant. 

C,  K.  TJiarp,  for  appellee. 

CoFER,  J.  It  must  now  be  regarded  as  the  settled  law  of  this 
State  that  a  bastard  cannot  inherit  from  collaterals  from  whom  his 
mother,  if  living,  would  have  inherited.  Allen  v.  Ramsey,  1  Mete. 
635,  and  authorities  there  cited  ;  Berry  v.  Owens,  5  Bush.    And  it 
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would  seem  to  follow,  us  a  necessary  logical  sequence,  that  he  can- 
not inherit  from  the  ancestor  of  his  mother. 

The  laugaage  of  the  statute  is,  that  ''  bastards  shall  be  capable 
of  inheriting  and  transmitting  an  inheritance  on  the  part  of  or  to 
the  uiotlier." 

In  the  decisions  heretofore  I'cndered  to  the  efiPcct  that  a  bastard 
Ciinnot  inherit  from  collaterals  through  the  mother,  the  words  **on 
the  part  of  the  mother  "  have  been  held  not  to  be  equivalent  to  the 
words  *'  through  the  mother."  In  other  words,  **on  the  jjart  of" 
The  mother  seem  to  have  been  regarded  as  signifying  no  mpi\5  than 
**from  the  mother."  And  this  consti'uction  is  somewhat  fortified 
by  the  fact  that  a  bastard  can  only  transmit  an  inlieritancc  in  the 
ascending  line  "to  his  mother." 

There  are  some  exprcssions  in  Scroggins  v.  AlUn^  2  Dana,  3G3  ; 
Jtemmington  v,  Lewis,  8  B.  Monr.  606,  and  AlleJi  v.  Ramsay,  I 
Mete.  635,  which  seem  to  indicate  that  a  bastard  may  inherit  through 
his  mother  fi'om  her  ancestora  ;  but  no  such  question  was  presented 
in  any  of  the  cases,  and  it  seems  uni'casonable  to  supix)se  that  the 
legislatura  intended  to  give  to  an  illegitimate  the  right  to  inherit 
thrangh  his  mother  from  the  mother's  ancestors  and  not  from  her 
collaterals ;  and  in  order  to  pi-esorve  harmony  in  the  construction 
of  the  statute,  we  are  com][>cllod  to  hold  that  a  bustard  cannot  in- 
herit through  his  mother  from  her  ancostoi*s. 

Counsel  cite  cases  from  the  decisions  of  other  States,  some  of 
them  construing  statutes  not  very  dissimilar  to  our  own,  ni  which  a 
ilifferent  conclusion  Inis  been  reached,  and  one  {Dickuison^s  Appeal, 
42  Conn.  491 ;  s.  c,  19  Am.  Rq>.  553),  in  which  the  Avhole  common- 
law  doctrine  in  ix?s][)ect  to  the  incapacity  of  bastards  to  inherit  from 
and  through  their  mothers  is  rejected,  without  the  aid  of  a  statute. 

But  on  the  otlier  hand,  the  inteqn*etiition  given  to  our  statute 
in  former  decisions  is  supjiorted  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Sle^ylienson  v.  SuUivant,  6  Wheat. 
207,  and  by  the  Supreme  Court  of  Massachusetts,  Curtis  \,  ffewefis, 
11  Mete.  294. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  i)etition. 

Reversed  and  dismissed. 
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Aaron  v.  Mendel. 

m  Ky.  427.) 
Surety  —  gua/rdian  and  ward  — frauduUnt  tetUement  —  aequiemenet, 

Aoquiescenoe  by  a  ward,  for  foar  years  after  majority,  in  a  settlement  mad» 
by  him  with  his  guardian,  precludes  him  from  impeaching  it  for  fraud  a* 
against  the  surety,  although  the  guardian  was  insolvent    (See  note,  p.  250.) 

SUIT  on  guardian's  bond.     Defense,  a  settlement  between  the 
guardian  and  the  ward  on  the  wai^d's  attaining  majority.    The 
opinion  states  other  facts.     The  defendant  had  judgment  below. 

Russell  £  Helm,  for  appellant 

Harlan  £  WiUson  and  Boland  dk  Burnett,  for  appellee. 

CoFER,  J.  [Omitting  statement  of  facts.]  Tlie  evidence  showi 
eatisfactorily  that  the  release  was  unfairly  procured,  and  although 
there  is  no  evidence  whatever  of  any  complicity  on  the  part  of 
Julius  Mendel  with  Z.  D.  and  Rachel  Mendel  in  procuring  the  re- 
leiise,  yet  if  the  release  had  been  attacked  within  a  I'easonable  time 
after  it  was  obtained,  or  after  the  influences  which  induced  its  ex- 
ecution were  removed,  and  after  the  appellants  were  in  a  condition 
to  assert  their  rights,  we  should  not  hesitate  to  hold  that  it  would 
affoi*d  no  protection  even  to  the  innocent  surety. 

But  from  the  nature  of  the  transaction,  Mrs.  Aaron  must  have 
been  aware  at  the  time  she  executed  the  writing  that  it  was  unjust 
and  ought  not  to  bind  her.  Soon  after  her  marriage  she  and  lier 
husband  took  legal  advice  on  the  subject  and  were  fully  advised  of 
their  rights  in  the  premises  ;  yet  they  stood  by  apparently  ac- 
quiescing in  what  she  had  done,  for  four  years  after  the  release  was 
executed  and  for  three  yeans  after  her  husband  attained  his  majority, 
and  after  they  were  fully  advised  of  their  rights,  without  taking 
any  step  to  obtain  relief  and  without  notice  to  the  surety  that  they 
w^ould  not  abide  what  had  been  done. 

During  the  greater  part  of  this  time  Julius  Mendel  was  aware 
that  the  release  had  been  executed,  but  was  not,  as  far  as  appears, 
aware  of  the  means  by  wliicli  it  had  been  procured  or  that  Mrs. 
Aaron  or  her  husband  wtis  dissatisfied  with  it. 

Knowing  that  a  release  had  been  given  and  hearing  no  complaint 
of  it>  he  had  a  right  xo  assume  that  it  was  satisfactory^  and  that  his 
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liability  as  surety  for  the  guardian  was  at  an  end.  He  was  not  bound 
to  inquire  into  the  terms  of  the  settlement  or  the  manner  in  which 
the  release  was  obtained,  but  from  his  knowledge  of  its  existence, 
and  being  in  ignorance  of  the  fraud  and  undue  influence  by  means 
of  which  it  was  procured,  there  was  nothing  to  put  him  on  inquiry, 
and  he  not  only  had  no  reason  to  seek  indemnity,  but  on  the  facts 
known  to  him  he  had  no  legal  ground  upon  wliich  to  a^k  it.  Thus 
matters  stood  for  at  least  three  years,  during  all  of  which  time 
Aaron  and  wife  knew  all  the  facts,  as  well  as  their  legal  rights  grow- 
ing out  of  them,  but  they  failed  to  take  any  steps  to  avoid  the  re- 
lease or  even  to  give  notice  to  the  surety  that  they  intended  to  do 
sa 

The  relation  between  a  creditor  and  one  known  to  him  to  be  bound 
only  as  surety  for  another  is  one  of  trust  and  confidence,  and  de- 
mands the  utmost  good  faith  on  the  part  of  the  creditor.  Storjr's 
Eq.,  §  324;  Burks  v.  Wonterline,  6  Bush,  20;  Mount  v.  Tappey^  7 
id.  617. 

Was  the  conduct  of  Aaron  and  wife  such  as  good  faith  toward 
the  surety  demanded  ? 

As  long  as  they  failed  to  repudiate  the  settlement  and  release  the 
hands  of  the  surety  were  tied.  Their  silence  was  equivalent  to  a 
declaration  that  they  were  satisfied,  and  the  surety  knowing  that 
the  release  had  been  executed,  was  lulled  into  supposed  security. 
He  neither  knew  the  necessity  for  seeking  indemnity  nor  liad 
the  legal  right  to  demand  it.  He  had  no  right  to  pay  the  debt  and 
assume  himself  the  position  of  a  creditor.  Until  they  should  elect 
to  avoid  the  settlement  and  release  there  was  no  debt  to  pay,  and 
this  they  might  never  do;  and  having  kept  him  so  long  in  a  position 
in  which  he  was  authorized  by  their  conduct  to  believe  he  was  finally 
discharged,  and  in  which  he  was  deprived  by  them  of  all  right  to 
seek  indemnity,  they  were  guilty  of  sucli  bad  faith  toward  him  as 
onght,  in  equity  and  good  conscience,  to  prevent  them  from  now 
recovering. 

In  Kerby  v.  Taylor,  6  Johns.  Ch.  248,  Chancellor  Kent  held 
that  a  release  of  the  principal  by  the  ward,  without  the  knowledge 
or  consent  of  the  surety,  and  acquiescence  in  the  release  for  a  period 
of  twenty  months,  there  being  no  pretense  of  fraud  set  up,  was  *'a 
complete  exoneration  of  the  surety.  He  had  a  perfect  right  to  re- 
gard the  discharge  as  valid,  and  it  deprived  him  in  the  meantime  of 
the  opportunity  of  obtaining  indemnity/' 
Vol.  XXXIX  — 33 
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That  there  was  fraud  in  tliis  case  and  none  in  that  can  have  no 
other  effect  than  this:  as  long  as  the  fraud  was  concealed  the  ward 
could  take  no  step  to  avoid  the  release  on  that  ground,  and  conse- 
quently non-action  on  his  part  would  do  no  wrong  to  the  surety; 
but  when  the  fraud  becomes  fully  known,  and  the  ward  is  fully  ad- 
Tised  as  to  his  rights,  the  fraud  can  no  longer  present  an  obstacle  to 
his  proceeding  to  avoid  the  release,  and  the  consequences  should  be 
precisely  the  same  as  if  the  relesise  had  been  procured  without 
fi*aud. 

It  is  no  answer  to  the  argument  drawn  from  the  great  delay  to 
take  steps  to  avoid  the  release,  to  say  that  the  principal  was  insolventy 
and  no  indemnity  could  have  been  procured  by  the  surety  if  he  had 
been  immediately  informed  of  the  fmud  and  the  election  of  the 
ward  and  her  husband  to  avoid  the  rclease  on  that  ground.  It  is 
impossible  to  say  what  might  have  been  accomplished  either  by 
legal  proceedings  or  by  personal  persuasion,  and  moi-eover,  when  the 
creditor  has  been  guilty  of  bad  faith  toward  tlie  surety,  which  might 
have  injui-ed  him,  the  court  will  not  stop  to  inquire  whether  he  has 
actually  been  injured  or  not. 

Nor  does  the  fact  that  Mrs.  Aaron  was  a  married  woman  and  that 
the  money  was  due  in  her  right  affect  the  question. 

She  was  sole  when  the  release  wtis  given,  and  she  knew  she  had 
not  voluntarily  signed  it,  and  her  subsequent  marriage  could  not 
relieve  her  from  the  duty  already  imposed  to  repudiate  it  within  a 
reasonable  time. 

We  are  therefore  of  the  opinion  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed^ 

Note  ot  the  Rrportbr.  —  In  MUcheHl  ▼.  Ham/ray,  EnglidiCSourt  of  Appeal,  March,  1S81, 
•15  L.  T.  Rep.  (N.  S.)  691,  an  action  brought  by  the  executors  of  Mrs.  O.,  to  recover  a  sum 
of  £800  alleged  by  the  defendant  to  have  been  given  by  Mrs.  O.  to  hfm,  it  was  admitted 
that  at  the  time  the  gift  was  made  the  defendant  was  acting  as  Mrsii  O  ^s  medical  adviser, 
and  that  she  had  no  Independent  advice  of  any  kind.  The  Jury  found  that  the  advance  of 
£800  was  not  a  loan  but  a  gift,  that  there  was  no  undue  influence  on  the  defendant's  part, 
that  the  relation  of  patient  and  medical  man  had  oonie  to  an  end  more  than  three  years 
before  Mrs.  G .  *s  death,  and  that  after  that  relationship  had  come  to  an  end ,  and  any  effec* 
produced  by  It  had  been  removed,  she  intentionally  abode  by  what  she  had  done.  Held, 
that  the  gift  was  not  void  but  voidable;  and  as  Mrs.  G.  must  be  taken  upon  the  findings  of 
the  jury  to  have  known  that  it  was  voidable  and  not  to  have  avoided  it.  the  defendant  was 
entitled  to  Judgment.  The  lord  chancellor  said :  ^'Although  it  is  true  that  she  had  no  in- 
dependent advice  when  the  gift  was  made,  I  think  that  noauthorlty  goes  the  length  of  sirr- 
ing that  another  person  after  her  death  may  do  that  which  she  determined  not  to  do.  TIm 
case  of  Rhodes  ▼.  BiUeSt  L.  R.,  1  Ch.  App.  262,  though  it  goes  further  than  any  other,  lAj- 
ing  down  that  wherever  there  Ih  a  confldential  relatiooship  the  beneflciary  must  show  do4 
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only  that  there  was  no  impropriety  in  the  gift,  but  that  the  donor  had  Independent  advice, 
<loe8  not  go  on  to  say  that  tliat  is  neoesaary  if  them  is  a  deliberate  Intention  to  abide  by 
the  tnumacUon  after  the  influence  has  ceased  and  any  effect  produced  by  the  relationship 
has  been  entirely  removed.  There  is  not  much  authorlt}'  to  assist  u«  in  arriving  at  our 
decision,  which  is  in  favor  of  not  disturbing  this  Judgment ;  but  there  is  some.  The  case 
of  D&nt  V.  BennetU  4  Myl.  &  C.  909,  was  a  case  where  the  gift  was  set  aside;  but  I  And  this 
passage  of  the  lord  chancellor  (Cottbnham)  at  p.  275:  *  There  is  an  absence  of  all  evidence 
of  the  testator  having  at  any  time  recognised,  or  in  any  manner  given  any  proof  of  approval 
of  the  agreement,  or  of  any  consciousness  of  its  existence .  *  That  does  not  go  far  to  show 
what  the  effect  of  such  evidence  would  be  ;  but  at  least  it  shows  that  it  would  have  been 
a  very  material  element  in  arriving  at  a  decision  in  that  case  In  the  case  of  IVrIgM  v. 
Vdiiderp/aiOr,  8  DeG.  I^L  &  0. 133,  Turxbr,  L.  J. ,  who  delivered  the  Judgment  in  Rhodes  v. 
BaUt  Ifc  R.  •  1  Ch.  A  pp.  253,  says,  at  p.  146  :  'A  child  is  presumed  to  be  under  the  exercise 
of  parsntal  influence  as  long  as  the  dominion  of  the  pcu^nt  lasts.  Whilst  that  domlnioii 
lasts,  it  lies  on  the  parent  maintaining  the  gift  to  disprove  the  exercise  of  parental  influence, 
by  showing  that  the  child  liad  independent  advice,  or  in  some  other  way  /  I  do  not  lay  mudi 
stress  on  that;  but  I  know  of  no  reason  for  supposing  that  the  law  on  this  point  as  between 
doctor  and  patient  differs  from  that  as  between  parent  and  child.  The  lord  Justice  continues: 
*  When  the  parental  influence  is  disproved,  or  that  influence  lias  ceased,  a  gift  from  a  child 
stands  on  the  same  footing  as  any  other  gift ;  and  the  question  to  be  determined  Is,  whether 
there  was  a  deliberate  unbiassed  intention  on  the  part  of  the  child  to  give  to  the  parent. 
Applying  these  considerations  to  the  present  case,  it  is  difllcult  to  say  that  the  transaction 
coukl  have  been  nuiintained  if  the  case  had  rested  upon  the  mere  circumstances  which  at* 
tended  the  original  gift.  I  think  that  It  could  not.  I  am  satisfled  that  the  court  would  be 
departing  from  established  principles  in  upholding  it.  The  transaction  had  its  inception 
at  a  period  when  the  minority  had  Just  terminated.  It  was  completed  while  the  parental 
influence  and  authority  was  in  full  force,  and  there  was  no  independent  advice  given  to 
toe  dau^ter.  The  transaction  therefore  was  impeachable  at  and  after  its  completion  ; 
and  the  only  question  is,  whether  it  has  become  unimpeachable  by  reason  of  what  has  sub- 
sequently occurred.  It  has  been  argued  at  the  bar  that  it  has  not ;  for  that  some  positive 
act  was  required  to  make  it  so,  and  that  here  no  such  act  has  been  done.  I  am  not  of 
opinion  that  a  positive  act  is  necessary  to  render  the  transaction  unimpeachable.  All  that 
isfequired  is  proof  of  a  flxed,  deliberate,  and  unbiassed  determination  that  the  transaction 
should  not  be  impeached.  This  may  be  proved  either  by  the  lapse  of  time  during  which 
the  transaction  has  been  allowed  to  stand,  or  by  other  circumstances.  Here  I  have  no 
doabi  that  there  was  a  flxed,  deliberate,  and  unbiassed  determination  on  the  part  of  the 
lady  that  the  transaction  should  not  be  impeached. '  «  *  *  Here  not  only  have  the  Juiy 
found  that  after  the  influence  of  the  relationship  of  doctor  and  patient  had  come  to  an  end 
the  patient  intentionally  abode  by  her  gift,  but  that  slie  did  so  after  the  relationship  itself 
had  ceased.  I  think  that  the  principles  laid  down  In  the  cases  that  I  have  cited  Justify  im 
In  afllrmlng  this  Judgment."  Baooallay  and  Bramwsix,  concurred.  See  AudenrckTB 
Appeal^  80  Penn.  St.  114  ;  s.  c,  33  Am.  Bep.  731. 


BtRUBBEK  V.  TinSTKKS   ClXCINKATI    RAILWAY. 

(T8Ky.4Sl.) 
Aeeettion — timber — conversion  into  ties  —  ftoiiaflde  pnrehaser, 

TIm  owoerof  trees,  cut  on  his  land  hj  a  trespasser  and  bj  him  ooiiTerted  Into 
nllraad  ties,  majr  recover  them  from  an  inDOoent  purchaser  from  the  tres. 


•  Bee  Hosstten  V.  W^eHn  ifi9  Wis.  061),  86  Am.  Bep.  796 ;  Murphu\r.  S.  C.  <f-  P.  K.  Co.,  ante. 
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ction  to  recover  personal  property.     The  opinion  states  the  facti» 
The  plaintiff  had  judgment  below. 


Momno  £  Newell,  for  appellant. 
Hill  di  Alcorn,  for  appellee. 

Prtor^  C.  J.  This  was  an  action  instituted  in  the  Pulaski  Cir* 
euit  Court  for  the  8]iecific  recovery  of  2,600  railroad  cross-ties. 
Strubbee,  the  appellant,  owned  the  land  from  which  the  timber  was 
cut  and  out  of  which  the  cross-ties  wei*e  made.  The  ties  were 
hauled  and  stacked  on  the  line  of  the  Cincinnati  railway  and  sold 
by  E.  T.  Wells  &  Co.  to  the  tinistees  of  that  road. 

It  is  an  admitted  ftict  that  the  timber  was  cut  and  delivered  to  Wells 
&  Co.  by  parties  who  were  trespassers  on  appellant's  land,  having 
entered  and  taken  his  timber  without  any  license  from  the  owner 
and  in  the  absence  of  any  claim  whatever.  It  also  appears  that 
Wells  &  Co.,  who  aro  tlie  vendors  of  the  tics  to  the  Southern  rail- 
way, were  purchasers  in  good  faith  from  the  original  trospassers, 
without  notice  of  the  trespass  or  the  existence  ,of  any  claim  on  the 
part  of  the  appellant.  The  testimony  shows  that  the  timber  taken 
was  worth  in  the  tree  from  five  to  fifteen  cents  per  stick,  and  when 
converted  into  cross-ties  each  tie  was  worth  thirty-four  and  one- 
half  cents. 

The  court  below  refused  to  instnict  the  jury  that  the  plaintiff 
(appellant)  was  entitled  to  recover  the  cross-ties  or  their  value,  but 
instructed  tlie  jury  to  find  for  the  ai)pellant  the  value  of  his  timber 
in  the  tree  when  taken  by  the  trespassers.  Of  this  instruction  the 
ajipellant  complains,  and  the  appellee  (the  Cincinnati  Southern 
railway)  pniys  a  cross-appeal,  and  insists  that  the  court  erred  in  in- 
structing the  jury  to  find  tlie  value  of  the  timber  at  the  time  it  wa« 
taken,  as  the  action  was  alone  for  the  recovery  of  the  specific  prop- 
erty. 

The  question  arising  in  this  case  is,  can  tlie  original  owner  recover 
his  proi)erty  taken  by  a  trespasser  find  by  hislabor  greatly  enhanced 
in  value,  when  the  property  claimed  has  been  sold  by  the  wrong-doer 
to  an  innocent  purchaser,  for  its  full  value  in  its  improved  condi- 
tion ?  It  is  well  settled  that  a  trespasser  acquires  no  title  to  prop- 
erty that  he  has  taken  and  converted  to  his  own  use ;  but  it  is 
insisted  that  where  the  rights  of  an  innocent  purchaser  intervene 
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this  doctrine  has  do  application,  and  that  in  sucli  cases  the  bona  fids 
purchaser  acquires  title  although  the  party  from  whom  he  purchased 
had  none.  It  is  also  maintained  that  the  right  of  the  innocent 
purchaser  to  hold  the  property  acquired  from  tlie  trespasser,  is  lim- 
ited to  cases  where  its  Talue  by  reason  of  tlic  labor  and  skill  bestowed 
upon  it  by  the  wrong-doer  has  greatly  enhanced  its  value.  That  if  the 
Talue  of  the  property  has  been  greatly  increased  in  the  hands  of  the 
wrong-doer,  he  can  pass  title  to  the  innocent  purchaser  fi*om  him 
00  as  to  defeat  the  claims  of  the  real  owner ;  but  if  the  value  has  not 
been  greatly  enhanced  the  owner  may  recover.  That  the  original 
owner  has  title  to  his  timber,  but  the  innocent  purchaser  has  the 
title  or  right  to  the  results  of  the  wrong-doer's  labor  upon  it. 

This  doctrine  is  announced  in  the  case  of  the  Lake  SfiiMre  and 
Michigan  Southern  Railroad  Company  v.  Htitchvis,  32  Ohio  St 
571;  S.C.,  30  Am.  Rep.  629,  and  seems  to  have  controlled  the  dcci- 
nou  of  this  case  m  the  court  below.  That  case  has  gone  further  in 
denying  the  right  of  recovery  to  the  owner  of  his  proi)erty  or  its 
value  than  any  case  to  which  our  attention  has  been  called. 

The  facts  api)earing  in  the  case  cited  conduced  to  show,  that  a 
large  quantity  of  wood  and  railroad  tics  was  cut  u]>on  the  land  of 
the  plaintiff  by  trespassers,  and  hauled  to  the  niilroacl,  wherc  it  was 
sold  to  the  company  without  any  notice  of  the  rights  of  the  owners, 
and  the  purchase  made  in  the  best  of  faith.  Tlie  wood  in  the  ti*ce 
was  worth  one  dollar  per  cord,  and  when  delivered  on  the  rojid  was 
sold  for  three  dollars  per  cord.  The  company  was  sued  for  the 
value  of  the  wood  and  ties  in  its  possession,  and  the  court  held  that 
the  measure  of  damages  was  the  value  of  the  timber  as  it  stood  on 
the  plaintiff's  land.  It  is  conceded  that  the  trespasser  could  gain 
nothing  by  his  own  wrong,  and  that  the  results  of  his  labor  passed 
to  the  owner  of  tlie  property,  but  the  innocent  purchaser  is  pro- 
tected on  the  idea  that  he  has  done  no  wrong.  If  the  wanton  tres- 
passer acquires  no  title  he  can  pass  none  to  a  purchtiscr  from  him, 
and  there  is  no  rule  of  law  that  will  preclude  the  owner  from 
recovering  the  property  itself  or  its  value  Every  purchaser  of 
property  must  know  at  liis  peril  of  wliom  he  is  purchasing ;  and  if 
his  vendee  has  acquired  the  property  as  a  trespasser,  a  pnrcliase  from 
him,  although  in  good  faith,  cannot  be  relied  on  as  a  defense  to  the 
claim  of  the  real  owner.  No  demand  is  even  required  to  be  made 
of  the  innocent  purchaser  in  such  a  case,  because  having  obtained 
the  property  from  a  wrong-doer  his  jiossession  is  tortious.     This 
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action  is  for  the  identical  property  sold  the  appellee  (the  railroad 
company)  by  the  trespasser,  without  any  change  having  been  made 
in  its  condition,  except  such  as  had  been  caused  by  the  labor  of  the 
wrong-doer  ;  and  the  nile  is  well  established  with  scarcely  an  ex- 
ception, that  where  the  identity  of  the  original  article  can  be  traced 
the  right  of  projierty  in  the  original  owner  continues  to  exist. 

This  rule  is  qualified  by  Justice  Cooley,  in  his  work  on  the  Law 
of  ToiiB,  by  adding,  "  unless  the  value  of  that  which  has  been  ex- 
pended upon  it  is  sufficiently  great,  as  compared  with  the  original 
value,  to  render  the  injustice  of  permitting  its  appropriation  by  the 
original  owner  so  gross  and  palpable  as  to  be  apparent  at  first  blush.  '* 
Cooley  on  Torts,  56.  The  objection  to  this  qualification  consists  in 
the  difficulty  of  applying  a  nile  where  the  difference  in  the  value  of 
tlie  property  from  its  unimproved  to  its  improved  condition  is  to 
determine  the  right  of  recovery. 

When  the  identity  of  the  original  article  is  lost,  we  can  well  see 
how  the  title  is  gone  from  the  original  owner,  as  where  grapes  have 
been  converted  into  wine,  or  timber  into  a  house,  or  corn  into  whisky, 
or  where  railroad  ties  have  become  a  part  of  the  road.  In  all  such 
cases  it  will  be  adjudged,  as  a  matter  of  law,  that  the  identity  of 
the  article  is  destroyed,  and  the  rights  of  the  innocent  pnrchaaer 
will  be  protected.  There  has  been  such  a  mechanical  transforma' 
tion  of  the  article  as  to  destroy  its  identity,  and  the  mere  fact  that 
the  timber  can  be  traced  into  a  building,  or  the  com  to  the  distillery 
in  which  the  whisky  was  made  or  out  of  which  it  was  made,  is  not 
such  an  identification  of  the  2>roperty  as  would  authorize  its  re- 
covery. 

It  is  true  that  the  question  of  intention  has  much  to  do  in  de- 
termining the  quantum  of  damages  in  action  for  torts. 

The  willful  trespisser  should  be  subjected  to  a  severer  punish- 
ment than  one  who  commits  a  trespass  under  the  belief  that  he  is 
the  owner  of  the  property,  or  has  the  right  to  take  it  into  possession. 
That  question  however  is  not  involved  in  this  case.  The  action  is 
to  recover  the  property  itself.  It  is  easily  identified,  and  the  only 
defense  made  is,  that  it  hcis  been  improved  so  as  to  increase  its  value 
by  the  trespasser,  and  tluit  the  appellee  is  a  purchaser  from  him  in 
good  faith.  The  action  is  not  for  the  real  injuiy  done,  but  is  for 
the  recovery  of  property  to  which  the  owner  has  exhibited  an  un- 
doubted title ;  and  while  the  law  makes  the  distinction  between  a 
willful  and  an  involuntary  wrong-doer,  as  to  the  measure  of  dama^c^». 
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in  an  action  to  recover  tlie  pi*operty  by  the  rightful  owner,  the  one 
is  as  much  responsible,  if  he  has  tlie  possession  and  claims  the  title 
against  the  true  owner,  as  the  other.  The  innocent  purchaser  in 
this  case  has  not  converted  the  chattel  into  a  different  species  nor 
made  any  change  in  the  timber  since  the  purchase,  but  liolds  tlie 
property  in  the  same  condition  it  was  when  purchased  from  the  tres- 
passer. If  the  timber  had  been  worked  into  the  depot  buildings  of 
the  company,  or  made  part  of  the  road-bed  by  laying  it  down  as  ties, 
this  annexation  to  the  principal  improvement  would  have  divested 
the  owner  of  title. 

The  case  of  Wetherbee  v.  Green,  22  Mich.  311 ;  s.  c,  7  Am.  Rep. 
663,  was  an  action  of  replevin  by  Green,  to  recover  a  quantity  of 
hoops  made  out  of  timber  from  Green's  land.  The  defendant  relied 
on  a  license  to  enter  and  cut  the  timber  from  one  Sumner,  who  at 
one  time  owned  the  land  jointly  with  Green.  It  turned  out  that 
Sumner,  prior  to  the  date  of  the  license,  had  sold  his  interest  to 
Camp  and  Brooks,  and  the  latter  uniting  in  the  action  with  Green, 
claimed  the  value  of  the  hoops.  That  the  defendant  entered  under 
a  mistake  of  fact  clearly  appeared,  and  it  also  appeared  that  the 
timber  in  the  tree  was  worth  only  twenty-five  dollars,  and  the  hoops 
made  out  of  this  timber  were  wortli  seven  hundred  dollars.  The 
court  held  that  the  owner  could  not  recover  tlie  value  of  the  hoops, 
but  was  entitled  to  recover  the  damages  sustained  by  reason  of  the 
unintentional  trespass.  The  recovery  in  that  case  was  denied  for 
the  reason  that  the  appropriation  of  the  timber  was  made  under  a 
mistake  of  fact,  and  the  labor  expended  upon  it  causing  a  substan- 
tial change  of  identity,  and  the  original  value  being  insignificant 
compared  with  the  value  of  the  timber  as  changed,  the  title  should 
be  held  to  have  passed  from  the  real  owner.  When  an  accidental 
appropriation  or  a  conversion  is  made  under  a  mistake  of  f:ict,  it  is 
conceded,  that  under  certain  circumstances,  the  purchaser  must  look 
alone  to  his  action  for  damages.  The  geneml  doctrine  is  that  the 
accession  of  mere  value  by  the  application  of  skill  and  labor  alone  is 
insuflScient  to  divest  the  owner  of  title.  Exceptions  are  to  be  found 
to  this  rule,  and  the  case  cited  comes  within  the  exceptions.  There 
the  timber  in  the  tree  was  worth  only  twenty-five  dollars,  and  the 
bona  fide  laborer,  although  a  wrong-doer,  had  increased  its  value  to 
t700.  In  such  a  case  the  accession  of  value  to  the  raw  material  is 
fuch  as  to  impress  one  at  first  blush  with  the  injustice  of  permitting 
i^ionafide  producer  of  the  increased  value  to  be  deprived  of  it. 
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Gooley  on  Torts,  56.  In  applying  the  doctrine  of  accession  to  the 
acts  of  innocent  parties,  these  exceptional  cases  seldom  ai'ise,  and 
where  the  natural  and  distinctive  qualities  of  the  article  remain  the 
same,  it  is  difficult  to  see  in  what  manner  it  has  lost  its  identity. 
In  Wetherbee  v.  Green,  Cooley,  J.,  delivering  the  opinion,  says: 
"Having  given  the  timber  in  its  present  condition  nearly  its  entire 
yalue,  all  the  grounds  of  equity  exist  winch  influence  the  courts  in 
recognizing  a  change  of  title  under  any  circumstances.'' 

The  same  learned  jurist,  in  the  case  of  the  Royal  Mining  Own* 
pany  v.  Heriin,  37  Mich.  332;  s.  c,  26  Am.  Rep.  520,  held  thafc 
where  one,  by  a  mistake  as  to  the  boundary  of  his  land,  entered 
upon  the  land  adjoining,  cut  the  timber,  and  made  it  into  cord- 
wood,  and  afterward  hauled  and  piled  it  on  the  banks  of  Portage 
lake,  the  owner  was  entitled  to  seize  and  hold  it  against  any  claim 
by  the  unintentional  ti'espasser.  The  wood  on  the  bank  of  the  lake 
was  worth  $2.87  1-2  per  cord^  and  the  value  of  the  labor  expended 
by  the  plaintiff  in  cutting  it  and  placing  it  on  the  bank  was  tl.87- 
1-2. 

The  doctrine  of  title  by  accession  was  insisted  on  in  that  case,  but 
it  was  held  that  the  identity  of  the  timber  was  not  destroyed,  nor 
its  value  so  increased  as  to  make  the  value  of  the  timber  in  the  tree 
insignificant  when  compared  with  it.  The  fact  that  the  property 
has  been  increased  in  value  is  not  sufiicient  to  divest  the  owner  of 
title^  nor  will  the  party  pei*forming  the  labor,  although  mistaken  bm 
to  his  rights,  be  entitled  to  compensation  to  the  extent  of  the  benefit 
received  by  the  owner.  One  has  no  right  to  enter  upon  the  proper^ 
of  another  and  there  make  improvements,  however  mistaken  he 
may  be  as  to  his  right,  and  require  the  owner  to  compensate  him 
for  his  blunder.  He  must  know  the  extent  of  his  own  possession, 
and  if  in  ignorance  of  his  rights  benefits  another,  no  recovery  can  be 
hiid,  however  innocently  the  mistake  may  have  been  made. 

If  the  wanton  trespasser  is  permitted  to  dispose  of  the 
property  in  a  case  like  this  to  an  innocent  purchaser,  for  three 
times  the  value  of  the  timber  in  the  tree,  it  is  ample  remn- 
neration  to  the  wrong-doer  for  his  labor,  and  the  real  owner 
is  deprived  of  his  property  without  his  knowledge  or  consent 
The  prospective  value  of  the  timber  to  the  owner  is  denied 
him.  His  wishes  are  not  consulted  as  to  the  character  and 
kind  of  timber  to  be  taken  from  his  woodland.  He  may  desire  it 
to  remain  in  its  primitive  state,  or  as  an  ornament  to  his  home^Btill 
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he  18  told  that  the  timber,  as  improved  by  the  trespasser,  enables 
the  latter  by  a  sale  to  an  innocent  purchaser  to  pass  the  title.  Such 
trespasses  are  committed  ordinarily  by  irres)K>usible  parties,  and 
when  so  weij  remunerated  a  second  tresjNiss  will  be  committed  with 
a  view  to  similar  results.  It  is  not  pretended  that  any  labor  was 
bestowed  by  the  api)ellee  (the  purchaser)  on  this  timber,  or  any 
money  expended  in  changing  its  chamcter  or  condition ;  and  if 
tuch  had  been  the  case,  it  could  not,  u)K)n  the  facts  before  us  as  to 
the  change  made  in  the  pro])erty,  have  affected  the  owner's  right  of 
recovery. 

In  this  case,  if  the  company  liad  been  the  origijial  trespasser, 
under  a  mistake  as  to  its  right  to  the  timber,  the  appellant  (the 
owner)  would  have  been  entitled  to  recover,  and  when  the  original 
taking  was  a  willful  trespass,  the  bona  fide  purchaser  acquired  no 
greater  right  than  the  party  under  whom  he  claims  could  have 
asserted.  The  case  of  Heard  v.  James,  49  Miss.  236,  relied  on  by 
the  ap))ellee,  gave  to  the  original  owner  the  value  of  the  timber  in 
its  improved  condition.  There  the  trees  were  severed  and  the 
timber  converted  into  staves  by  a  trespasser,  and  the  latter  was  held 
responsible  for  their  value.  That  cjisc  intimates  that  where  the 
value  of  the  thing  has  been  enhanced  by  the  labor  and  skill  em- 
ployed to  adapt  the  material  to  a  more  useful  purpose,  under  a  mis- 
take as  to  the  right  of  ownership,  the  real  owner  will  l)e  confined  to 
the  value  of  the  original  article  ;  but  it  is  nowhere  adjudged,  excejit 
in  the  case  reported  in  32  Ohio,  that  the  innocent  purchaser  can 
acquire  title  to  the  thing  itself,  or  its  increased  value,  because  of  the 
labor  i)erformed  by  the  wrong-doer  under  whom  he  claims.  While 
in  an  action  of  trover  the  value  at  the  time  of  the  converaion  is 
ordinarily  the  criterion  of  damages,  when  the  convereion  has  been 
innocently  made,  yet  when  the  owner  brings  his  action  to  recover 
his  property  (the  thing  itself),  it  is  no  answer  to  the  action  to  say 
that  when  the  property  was  taken,  the  defendant  in  good  faith 
believed  it  was  his,  and  as  he  has  improved  its  condition  so  as  to 
double  or  treble  its  value,  the  right  of  recovery  is  gone.  If  the 
doctrine  contended  for  by  the  api^ellee  in  this  case  is  sanctioned,  as 
said  by  Justice  Cooley  in  the  case  of  the  Rogal  Mining  Camj)antf 
V.  Herttn,  "  what  bounds  can  be  prescribed  to  which  the  application 
of  this  doctrine  can  be  limited?"  Neither  the  wanton  trespasser 
nor  the  party  who  commits  an  unintentional  trespass  can  divest  the 
owner  of  title  under  any  such  circumstances.  The  fundamental 
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principle  *'  that  no  man  cini  be  deprived  of  his  pix)perty  without  his 
consent,  unless  by  operation  of  law,"  can  afford  but  little  protec- 
tion if  the  owner  is  compelled  to  pay  for  tlie  labor  upon  his  prop- 
erty taken  and  performed  without  his  knowledge  or  consent,  or  else 
the  right  to  the  possession  of  his  property  denied  him,  and  the  title 
vested  in  another.  The  doctrine  of  accession  is  not  properly  appli- 
cable to  a  case  like  this,  as  this  generally  means  ''accession  of  other 
materials  as  well  as  skill  and  labor ;"  and  when  the  value  is  increased 
by  skill  and  labor  alone,  it  must  be  an  extreme  case  that  will 
authorize  an  exception  from  the  geneml  rule,  under  which  the  owner 
may  recover  his  propei'ty  so  long  as  he  can  identify  it.  Lampion's 
EafrY.  PrestoHy  1  J.  J.  Marsh.  459  (19  Am.  Dec.  104),  and  Surris 
V.  JohnsoHy  id.  196. 

This  judgment  must  be  reversed  on  both  the  original  and  cross* 
appeal,  and  the  cause  remanded,  with  directions  to  award  a  new 
triali  and  for  further  proceedings  consistent  with  this  opinion* 

Judgment  reversed. 


OwsLBT  V.  Philips. 

(78  Kj.  617.) 

JfegeHable  instrument  — raHfioation  — promise  to  pay  forged  neU, 

€hfs  wbo0e  name  is  signed  to  a  note  as  surety  hy  another,  without  bis  knowI<» 
edge  or  authority,  is  not  rendered  liable  by  his  promise  to  tlie  payee,  after 
transfer,  to  pay  it.* 


A 


CTION  on  a  promissory  note.     The  opinion  states  the  facta. 
The  plaintiif  liad  judgment  below. 


M.  If.  Owsley  and  T.  P.  Hilly  for  appellant. 

R.  M.  i6  W.  0.  Bradley  and  Hopper  and  John  M.  Phillips^  tor 
appellee. 

Pryor,  G.  J.  This  action  was  instituted  in  the  Lincoln  Common 
Fleas  Court  by  the  appellee,  L.  V.  Phillips,  against  H.  P.  Middle* 
ton  and  J.  S.  Owsley  on  the  following  note  : 

•  To  same  effeot,  Wilder  ▼.  VantdXH^  (8K  Fenn.  St.  447),  37  Am.  Bep.  701.    - 


\ 
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*'t2,150.61.  Lancaster,  Oct.  Sih,  18C6. 

*'  Sixty  days  after  date  we  "promise  to  pay  to  the  order  of  L,  V. 
Philips  twenty-one  hundred  and  fifty  dollars  and  sixty-one  cents^ 
valne  received,  negotiable  and  payable  at  the  National  Bank  of 
Lancaster,  Ey. 

"H.  P.  MlDDLETON, 

"J.  S.  Owsley." 

The  appellant  Owsley  filed  a  plea  of  non  est  factumy  and  npon 
that  issae  the  case  went  to  the  jury.  It  was  shown  from  the  testi* 
mony  that  the  name  of  Owsley  was  signed  by  Middleton  as  the  sui*ety 
of  the  latter  to  the  note  in  controversy,  and  his  authority  to  sigu 
the  name  of  the  appellant  being  questioned,  the  appellee  introduced 
proof  conducing  to  show  that  Owsley,  after  the  signing  of  his  name 
to  the  note  by  Middleton,  ratified  that  act  by  promising  to  pay  the 
debt.  It  is  shown  by  the  statement  of  young  Philips,  that  at  the 
instance  of  his  father,  he  saw  the  appellant,  and  was*  told  by  the 
latter  to  say  to  his  father  not  to  sue  on  the  note,  but  to  wait  until 
Middleton's  estate  was  wound  up  (the  estate  being  insolvent),  and 
be  would  pay  whatever  balance  might  remain  unpaid.  This  state- 
ment is  corroborated  by  the  testimony  of  a  brother  of  the  witness^ 
that  the  appellant  had  with  him  a  like  conversation.  These  con-^ 
Tersations  Owsley  denies. 

At  the  conclusion  of  the  testimony  the  court,  on  the  motion  of 
the  appellee,  instructed  the  jury,  ^Hhat  although  the  defendant 
Hiddlcton  signed  the  name  of  J.  S.  Owsley  to  the  note  without  his 
anthority  so  to  do,  yet  if  they  believe,  from  the  evidence,  the  de- 
fendant Owsley  thereafter  mtified  the  same,  or  recognized  it  as  his 
act  and  deed,  they  will  find  for  the  plaintiff."  An  exception  was 
taken  to  the  instruction  as  given,  and  a  veixlict  having  been  rendered 
for  the  plaintiff  (api)ellee),  the  apj>ellant  prosecutes  an  appeal  to  this 
court. 

It  is  not  pretended  that  the  appellant  received  any  part  of  the 
money  for  which  the  note  was  executed,  but  his  liability  as  tho 
surety  only  is  attempted  to  be  maintained  on  two  grounds  :  1st. 
That  he  authorized  the  principal  obligor,  Middleton,  to  sign  his 
name  as  the  surety  ;  and  2d.  If  no  such  authority  was  given,  he 
l>ecame  liable  by  the  promise  to  pay,  made  after  the  execution  of  the 
note  ;  that  this  was  a  ratification  of  the  void  and  wrongful  act  of 
HiddletoD.     Ab  the  law  existed  prior  to  the  adoption  of  the  General 
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Statutes,  an  aiitliority  by  the  appellant  to  Middleton,  although 
verbal,  to  sign  his  name  to  the  note  as  surety,  was  binding  upon 
him,  and  upon  that  fact  being  established,  his  liability  is  unques- 
tioned. 

The  only  question  necessary  to  be  considered  arises  on  the  in- 
struction by  which  the  appellant  is  made  liable  as  the  surety,  on 
the  ground  that  he  ratified  the  fraudulent  act  of  Middleton  by 
his  agreement  to  pay  the  debt.  The  proof  fails  to  show  that  Mid- 
dleton had  any  general  authority  to  sign  the  name  of  the  appellee, 
either  as  principal  or  sui'cty,  to  such  obligations,  and  there  is  no 
evidence  conducing  to  show  that  Owsley  obtained  any  part  of  the 
money.,  or  was  in  any  manner  deriving  a  benefit  from  the  execution 
of  the  note.  If  the  name  of  the  appellant  was  placed  to  the  note 
as  surety  without  any  authority  from  him,  the  act  is  a  nullity,  and 
110  subsequent  promise  to  pay  by  him  amounts  to  a  ratification  or 
oreutes  a  liability.  The  conti'act  was  fully  consummated  :  the  note 
executed,  and  the  money  obtained  by  Middleton.  The  writing,  as 
to  Owsley,  was  a  nudum  pactum,  and  no  subsequent  agreement 
made  by  him  to  pay  the  debt  can  be  enforced  in  the  absence  of  a 
consideration  to  support  it.  The  writing  being  void  as  to  him  when 
executed,  his  subsequent  promise  to  i>ay  must  be  treated  as  if  his 
name  was  not  upon  the  paper,  and  being  without  consideration,  no 
action  can  be  maintained  against  him  on  the  promise  to  pay  or  on 
the  original  note.  The  relation  of  principal  and  agent  never  existed 
between  Owsley  and  Middleton.  The  act  done  by  Middleton  was 
for  his  benefit  alone,  and  if  without  any  authority  from  Owsley,  and 
from  which  he  received  no  benefit,  we  cannot  well  see  how  the  doc- 
trine of  ratification  can  be  made  to  apply.  An  agent  may  commit 
an  unauthorized  act  in  the  name  of  his  princi))al,  and  the  latter  may 
ratify  it  by  a  partial  performance  of  the  agreement,  or  by  accepting 
its  benefits  ;  or  if  the  act  was  done  for  or  in  the  name  of  the  princi- 
])al,  he  may  ratify  it,  although  no  benefit  is  or  can  be  derived  from 
it. 

In  this  case  no  agency  existed,  and  the  only  question  for  the  jury 
to  try  v/as,  it  being  conceded  that  Owsley  did  not  sign  the  paper, 
had  Middleton  the  authority  from  Owsley  to  sign  his  name  ?  and 
while  the  promise  to  pay  by  the  surety,  if  made,  cannot  amount  to 
a  ratification  of  the  void  act,  it  is  a  fact  that  may  be  considered  by 
the  jury  in  determining  the  question  as  to  the  alleged  authority 
given  by  Owsley  to  Middleton  to  execute  the  paper.     Nor  does  the 
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fact  that  a  promise  wag  made  to  pay  this  debt  operate  sis  an  estoppel 
on  the  appellant.  The  a])i)ellee  was  not  induced  to  part  with  his. 
money  by  reason  of  any  such  undertaking  on  the  ]>art  of  Owsley, 
but  the  latter  is  really  the  injured  imrty^  in  being  compelled  to  resist 
the  recovery  on  the  ground  that  the  writing  was  not  his  act  and 
deed,  when  it  must  have  been  known  to  the  appellee,  at  the  time 
he  accepted  the  note,  that  Owsley  had  not  in  person  signed  it.  It 
was  appellee's  duty  to  make  inquiry  as  to  this  attempted  exercise  of 
authority  on  the  part  of  Middleton,  and  the  whole  question  in  this 
case  is,  and  none  other,  was  Middleton  authorized  by  Owsley  to  sign 
his  name  to  the  note  ? 

Many  reported  cases  may  be  found  recognizing  the  principle  that 
an  act  done,  or  contract  made  by  one  for  or  in  the  name  of  a  party, 
though  Mrithout  any  authority  whatever,  becomes  the  contract  of 
the  ]iarty  if  subsequently  adopted  and  ratified  by  him ;  and  while 
we  are  not  disposed  to  question  the  philosophy  or  wisdom  of  this 
doctrine,  we  cannot  admit  its  application  to  the  case  of  one  who  is- 
sought. to  be  made  liable  as  surety  on  a  contract  made  with  and  for 
the  benefit  of  another,  for  no  other  reason  than  the  promise  to  pay,^ 
when  there  was  no  legal,  equitable,  or  moral  obligation  on  the  party 
to  assume  the  debt. 

Greenleaf  says  :  "  If  a  party,  being  mquired  of,  acknowledges  hi« 
signature,  without  objection,  this  is  sufficient,  although  it  was  signed 
without  his  authority."  2  Greenl.  Ev.  297.  This  is  certainly  the 
con-ect  doctrine,  and  is  found  in  that  part  of  his  work  on  evidence 
in  which  he  is  discussing  the  effect  of  the  acknowledgment  and 
delivery  of  deeds.  If  he  acknowledges  the  signature  to  be  his,  it  is 
sufficient ;  or  if  he  delivers  it,  although  his  name  was  signed  by  a 
stranger,  it  is  binding  ujwn  him.  The  receipt  of  the  purchase- 
money,  the  delivery  of  the  deed,  all  such  acts  would  estop  tlav 
grantor  from  asserting  any  claim  against  the  grantee,  although  l)i.s 
name  to  the  original  deed  may  have  been  signed  without  his 
authority. 

In  the  case  of  Forsyth  v.  Boniayh  Bush, 547, relied  on  by  counsel  for 
the  api>ellee,  there  was  proof  conducing  to  show  that  the  apjiellunt, 
Forsyth,  obtained  the  money,  and  it  is  not  pretended  that  he  wa8 
the  surety  only.  Although  the  note  was  executed  by  Irvin,  if  For- 
syth obtained  the  money,  or  as  between  the  obligors  was  interested 
in  it,  we  see  no  reason  why  he  should  not  be  estopped  from  denying 
the  authority  of  Irvin  to  sign  his  name ;  but  the  doctrine  that  one 
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may  ratify  a  forged  instrument  by  a  subsequent  promise  to  pay  we 

are  not  disposed  to  adopt,  although  cases  may  be  found  sustaining 

that  view  of  the  question.     To  say  that  one  who  is  neither  the 

recognized  agent  of,  nor  doing  business  for,  another,  can  sign  the 

latter's  name  to  an  obligation  for  money,  in  which  he  is  in  nowise 

interested,  and  without  any  authority  whatever,  and  then  make  him 

responsible  upon  what  is  designated  a  ratification,  and  for  no  other 

reason,  is,  we  think,  a  principle  fraught  with  too  much  danger,  eveni 

to  those  who  engage  in  the  ordinary  business  transactions  of  life, 

to  be  sanctioned  by  this  court.     Story  on  Agency,  456,  499  ;  33  Mo. ; 

6  Exch. ;  Brook  v.  Hook,  24  L.  T.  Rep.  34 ;   Workman  v.  Wright, 

33  Ohio  St.  405  ;  s.  c,  31  Am.  Rep.  546. 

The  judgment  is  reversed,  and  cause  remanded  for  further  pro* 

ceedings  not  inconsistent  with  this  opinion. 

8o  ordered. 


Callahan"  v.  First  National  Bank  of  Louibvillb. 

(78  Ky.  fi04.) 
Negotiable  instrument  —  transfer  by  maker  —  presumption  as  to  indarser. 

One  who  has  acquired  an  indorsed  note  from  the  maker  cannot  recover  agalnit 
the  indorser  without  alleging  that  the  instrument  was  for  accommodation. 

ACTION  on  a  promissory  note.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 

Lane  iC  Harrison,  for  appellant. 

Letoia  M.  Denibitz  and  Rodman  <§  Brown,  for  appellee. 

CoFER,  C.  J.  The  apiiellee  brought  this  action  against  W.  L. 
TVeller  &  Son  as  maker,  and  the  ap}>ellant  James  Callahan  as  in* 
floi-ser  of  a  negotiable  note.  It  was  alleged  in  the  original  2)etition 
that  before  the  maturity  of  the  note  Callahan  indorsed  it  to  the  ap- 
pellee; that  tlie  bank  discounted  it  for  him;  that  it  was  duly  pre- 
sented at  maturity  at  the  Bank  of  Kentucky,  where  it  was  payable, 
aind  payment  demanded  and  refused,  and  regularly  protested  and 
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notice  thereof  given  to  Callahan.  Callahan  denied  that  he  indorsed 
the  note  to  the  appellee  or  that  it  discounted  it  for  him.  He  also 
denied  protest  and  notice.  In  an  amended  petition  the  appellee 
alleged  that  ^'  Callahan  wrote  his  name  across  the  back  of  the  note 
and  lianded  it  back  to  W.  L.  Weller  &  Son,  and  the  note  was  dis- 
counted at  plaintiff's  bank  by  W.  L.  Weller  &  Son,  and  the  proceeds 
of  said  note  was  carried  to  the  credit  of  W.  L.  Weller  &  Son. 

The  law  and  facts  were  submitted  to  the  court  and  judgment  was 
rendered  for  the  plaintiff  against  Callahan.  From  that  judgment 
he  appeals,  and  assigns  eighteen  errors,  the  most  of  which  are  mere 
heads  of  arguments  in  support  of  the  counsel's  theory  of  the  case, 
and  obscure  rather  than  elucidate  the  real  questions  involyed. 

When  the  original  and  amended  petitions  are  considered  together 
the  allegations  are  in  substance  these:  that  Weller  &  Son  made  a 
negotiable  note  payable  to  Callahan;  that  Callahan  indorsed  his 
name  on  the  back  of  the  note  and  returned  it  to  them,  and  tliat 
they  presented  it  to  the  appellee  and  had  it  discounted  for  their 
own  benefit. 

Can  the  bank  recover  against  Callahan  on  these  facts  alone?  We 
think  not.  The  note  upon  its  face  imported  an  indebtedness  of  the 
makers  to  Callahan,  but  being  in  the  makers'  hands  it  did  not  im- 
port an  obligation  at  all.  Callahan's  indoi*semcnt  on  the  back  of 
the  note  showed  that  it  had  been  in  his  hands,  but  how  or  for  what 
purpose  it  came  again  into  the  hands  of  the  makers  did  not  ap- 
pear. The  most  ix^asonable  conclusion  is,  we  admit,  that  ho  in- 
dorsed it  for  their  accommodation.  This  however  is  a  mere 
inference  of  fact  and  not  a  presumption  of  law.  The  presumption 
of  law  is  that  it  was  paid  and  the  liability  of  the  indorser,  if  any 
had  ever  existed,  was  extinguished.  Longy.  Bank  of  Cynthiana^  1 
Litt.  290;  Beebe  v.  Real  Estate  Bank,  4  Ark.  54C;  Baiik  v.  Hamfnet, 
50  N.  Y.  168. 

There  is  nothing  inconsistent  with  this  conclusion  in  Woolfolk  v. 
Bank  of  Americay  10  Bush,  504;  Young  v.  Harris,  14  B.  Monr. 
536,  or  Rogers  v.  Boston,  1  Mete.  643. 

In  each  of  these  cases  it  distinctly  appeared  that  the  paper  in 
contest  was  indorsed  for  the  accommodation  of  the  person  by  whom 
it  was  delivered  to  the  holder.  That  fact  being  established,  no  doubt 
could  exist  as  to  the  liability  of  those  who  had  indorsed  the  paper 
and  deliyered  it  to  the  person  intended  to  be  accommodated,  to  be 
used  by  him  to  raise  money  or  to  take  up  his  outstanding  obligation. 
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Bat  the  fact  that  it  was  indorsed  for  accommodation  must  appear 
by  appropriate  allegation,  and  without  sucli  allegation  no  cause  of 
action  can  be  shown,  and  the  defect  will  not  be  cui*ed  by  verdict. 

That  Callahan  indorsed  for  the  accommodation  of  Weller  &  Son, 
the  note  having  been  discounted  for  them,  was  the  very  foundation 
of  the  appellee's  case.  Unless  that  be  shown,  his  obligation  created 
by  the  indorsement  appears  to  have  been  extinguished  before  the 
time  at  which  the  bank  I'eceived  the  note,  and  it  can  no  more  re- 
cover without  showuig  some  fact  to  rebut  the  legal  presumption 
arising  from  the  possession  of  the  note  by  the  makera  than  if  hift 
name  had  not  appeai*ed  on  the  note  at  all. 

We  perceive  no  valid  objection  to  the  demand,  protest  or  notice; 
but  for  the  reasons  indicated  the  judgment  is  reversed  and  cause 
remanded  for  further  proper  proceedings. 

Judgtnent  reversed. 
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(38  La.  Ann.  170.) 

lf§goMbU  inttrtimeni—UabiHty  of  indormr  on  married  tDoman*$  note, 

A  married  woman  executed  a  mortgage  on  her  separate  lands,  acknowledging 
lieieelf  indebted  to  the  defendant,  and  accompanying  the  mortgage  by  notes 
made  by  herself  to  her  own  order  and  by  her  indorsed  in  blank,  with  the  author- 
Itttlon  of  her  husband.  The  mortgage  and  notes  were  in  fact  without  con- 
■idefaHon.  The  defendant  also  indorsed  the  notes,  and  the  same  were  trans- 
ferred to  an  innocent  holder  by  the  maker's  husband  to  secure  his  own  debt. 
At  maturity  no  steps  were  taken  to  fix  the  defendant's  liability  as  indorser. 
Under  Louisiana  law  the  notes  not  being  enforceable  in  the  hands  of  the 
indorser,  or  her  innocent  transferees,  as  against  the  maker,  hM,  that  the 
Indorser  was  liable  thereon  without  such  steps. 

ACTION  on  a  note.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

lAOpy  S  KruitschnUt,  for  appellee. 

Kennard,  Howe  S  Prentiss,  for  appellant 

Bbbmudez^  0.  J.    The  plaintiff  seeks  to  hold  the  defendant 
raponsible  personally^  and  to  subject  her  estate,  with  mortgage,  to 
the  payment  of  the   ** mortgage  note**  sued  upon.    It  is  chiefly 
Vol.  XXXIX-  8* 
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claimed  that  the  defendant  is  liable  as  surety  and  as  indorser, 
though  the  note  was  not  protested,  and  that  her  estate  is  burdened 
with  a  mortgage  given  to  secure  the  payment  of  the  note,  and 
which  incumbered  it  when  she  acquired  it.  The  defense  is  that  the 
defendant  is  liable,  neither  as  a  surety  nor  as  an  indorser,  nor  other- 
wise, and  that  the  mortgage  claimed  never  had  any  and  has  no  legal 
existence.  The  facts  of  the  case  are  not  disputed.  Questions  of 
law  strictly  alone  are  presented.  Thera  was  judgment  in  favor  of 
the  plaintiff,  and  the  defendant  has  appealed. 

We  take  the  facts  as  substantially  represented  by  the  defendant's 
counsel. 

Mrs.  C.  A.  Urquhart,Vife  of  David  TJrquhart,  appeared  before 
a  notary  and  executed  an  act  of  mortgage,  in  which  she  acknowledged 
being  indebted  to  her  mother,  Mrs.  Slocomb,  the  defendant  herein,  in 
the  sum  of  $20,000,  to  represent  which  amount  she  executed  and 
indorsed  four  promissory  notes  for  $5,000  each,  which  were  drawn 
to  the  order  of  and  were  indorsed  in  blank  by  herself.  The  act 
was  executed,  the  notes  drawn  and  indorsed  by  Mrs.  TJrquhart, 
with  the  authorization  of  her  husband.  Mrs.  Slocomb  signed  the 
act,  but  no  considemtion  passed.  To  secure  payment  of  those  notes 
Mrs.  Urquhart  mortgaged  a  piece  of  real  estate  in  this  city,  her 
separate  property.  After  the  act  was  completed  and  the  notes  signed 
and  indoi-sed  by  Mrs.  Urquliart,  Mr.  TJrquhart  obtained  on  them, 
for  his  aecommodation,  the  blank  indoi'sement  of  Mrs.  Slocomb, 
which  was  placed  under  Mrs.  TJrquhart's  signature. 

Afterwaixls  Mr.  TJrquhart,  being  desirous  to  raise  money  for  his 
own  account,  offered  ns  collateral  security,  for  his  own  obligation, 
the  notes  so  made,  signed  and  indoi-sed.  Plaintiff  accepted  the  offer, 
received  the  collaterals,  and  loaned  the  money.  Mi*s.  Slocomb  was 
not  present  at  the  time,  nor  had  she  any  communication  with  plain- 
tiff, nor  did  she  know  that  he  held  the  notes  of  Mrs.  TJrquhart, 
indorsed  by  her.  When  the  note  sued  on  fell  due,  plaintiff  did  not 
demand  payment  of  it,  nor  did  he  have  it  protested,  or  give  any 
notice  to  Mrs.  Slocomb  of  its  non-jmyment  by  the  maker.  In  April, 
1879,  Mrs.  TJrquhart  sold  and  transfeiTed  to  Mrs.  Slocomb  the 
property  described  in  the  mortgage  act,  but  Mrs.  Slocomb  did  not 
assume  payment  of  the  notes  apparently  secured  by  mortgage  on  it, 
nor  did  those  notes  fonn  part  of  the  purchase  price.  Some  two 
years  after  the  maturity  and  non-payment  of  the  note,  plaintiff 
demanded  payment  of  Mrs.  Slocomb.     On  her  refusal  he  brought 
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this  suit,  for  the  purpose  of  making  her  personally  liable  on  the 
note,  and  of  subjecting  the  property  to  the  mortgage. 

[Omitting  other  considerations.] 

The  next  question  which  arises  is  whether  the  defendant  can  be 
treated  as  a  surety  and  if  not,  whether  she  can  be  held  as  an  in- 
dorser,  although  the  note  sued  on  was  not  presented  for  payment  at 
maturity  and  was  not  protested. 

The  view  which  we  entertain  as  to  the  liability  of  Mrs.  Slocomb 
as  an  indorser  dispenses  us  from  considering  and  determining  her 
responsibility  as  a  surety. 

If  Mrs.  Slocomb  were  not  liable  as  a  surety  she  would  be  respon- 
sible as  an  endorser,  although  no  demand  of  payment  was  made,  no 
protest  took  place,  and  no  notice  was  given  to  her. 

A  review  of  the  cases  adjudicated  and  of  the  opinions  of  commen- 
tators satisfies  us  that  the  contract  of  indorsement  is  a  distinct  and 
separate  one,  by  which  the  holder  of  a  note,  having  possession  of  it, 
transfers  it  by  his  signatiire  on  it,  with  warranty  as  to  certain  mat- 
ters, and  binds  himself  eventually  to  its  payment. 

The  indorser  warrants  the  genuineness  of  the  note,  the  comi)e- 
tency  of  prior  parties  to  bind  themselves  in  their  ostensible  capacities, 
the  validity  of  his  own  title  to  the  note,  the  payment  of  the  note  at 
maturity,  and  in  case  of  non-payment,  when  he  hfis  reasonable 
grounds  valid  in  law  to  believe  that  it  will  be  honored,  lie  asserts 
his  liability  to  pay  the  same. 

As  an  original  proposition  it  cannot  be  denied,  nor  is  it,  that 
usually  an  indoraer  cannot  be  Jield  liable  in  the  absence  of  demand, 
protest  and  notice  as  provided  by  law.  Such  is  assuredly  the  rule, 
but  is  it  inflexible,  is  there  no  exception  to  it,  does  there  exist  no 
case  in  which  the  law  admits  excuses  in  justification  of  the  absence 
of  demand,  protest  and  notice  ?  A  good  deal  has  been  written 
and  more  said  on  the  subject,  and  now  for  the  fl]*st  time  in  this 
State  does  the  question  occur  for  solution. 

In  the  inquiry  which  we  arc  about  to  institute  and  the  determi- 
nation which  we  are  to  make  on  this  vital  matter,  we  premise  that 
we  have  allowed  ourselves  to  be  guided  — as  the  mariner  is  by  the 
polar  star  —  by  the  wise  maxim  of  the  law,  which  we  deem  is  en 
titled  to  full  application  in  this  case,  that  lex  neniineiti  cogit  ad  vana. 
However  before  proceeding  further,  it  is  material  that  we  should 
first  settle  the  character  of  the  indorsement  of  the  defendant,  or 
the  note  sued  on. 
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When  that  note  came  to  the  hands  of  Mrs.  Slooomb,  its  appear* 
ance  or  complexion  was  that  of  the  unconditional  obligation  to  pay 
money  of  a  married  woman,  to  her  own  order,  signed  and  indorsed  by 
herself  with  the  authority  of  her  husband,  for  value  received. 

In  this  last  particular  under  the  evidence  in  this  case  it  was  false, 
as  no  consideration  had  passed  to  her  for  it.  It  was  valneless  as  to 
Mrs.  Slocomb,  who  not  having  given  any  consideration  could  not 
prove  that  any  had  inured  to  her  benefit,  and  who  thei*efore  could 
not  enforce  payment  of  it  in  case  of  resistance  on  the  part  of  Mrs. 
TJrquhart.  It  could  acquire  no  value  for  the  same  reason  in  the  hands 
of  even  innocent  thii-d  persons,  for  they  would  likewise  have  been 
powerless  to  show  considemtion  and  inurement  to  her  benefit.  To 
acquire  any  legal  and  besides  real  value,  the  note  or  paper  had  to 
become  the  evidence  of  an  indebtedness  other  than  that  of  Mrs. 
Tlrquhart,  by  the  act  of  a  party  competent  to  bind  himself  by  his 
mere  volition  and  who  would  be  responsible  in  point  of  solvency. 
It  was  not  until  that  act  had  been  done  that  the  note  or  paper  could 
have  been  considered  as  the  evidence  of  a  debt  which  thii'd  persons 
could  absolutely  enforce.  Tlie  indorsement  of  Mra.  Slocomb  was 
necessary  to  give  to  the  paper  life  and  validity  jis  the  evidence  of  a 
debt ;  but  that  indoi*sement  could  not  and  did  not  quicken  a  vitality 
not  previously  existing  even  in  embryo,  for  it  wa«  then  altogether 
lifeless  as  to  its  maker  wlio  was  also  the  apparent  payee.  The  in- 
dorsement vivified  it  as  an  original  evidence  of  a  new  and  distinct 
indebtedness,  binding  primarily  and  solely  upon  Mrs.  Slocomb  as 
the  firat,  and  under  the  (circumstances,  the  only  person  competent  to 
incur  an  obligation.  The  jiote  so  signed  and  indorsed  by  Mrs. 
XTrquhart  with  hor  husband's  authority  was  not  legally  uttered,  and 
was  not  biiuling  upon  her  when  it  came  to  the  hands  of  Mrs.  Slo- 
comb, nor  had  it  been  uttered  when  the  latter  indoreed  it,  as  it  was 
then  in  the  i)ossession  of  one  who  had  not  become  the  owner  of  it,, 
who  had  given  no  consideration  for  it  to  the  maker  or  to  the  mort- 
gagee, and  who  could  not  enforce  the  pjiyment  of  it.  Even  after  it 
had  been  indorsed  by  Mrs.  Slocomb,  he  himself  could  not  nnder 
any  circumstances  have  c<x)rced  payment  of  it,  either  against  his 
wife  or  Jiis  mother-in-law,  delivery  to  a  |Xjrson  capable  of  enforcing 
payment  being  essential.  1  Dan.  Neg.  Inst.  50,  112  ;  2  id.  540 ; 
Billgery  v.  Ferguson,  30  Ija.  Ann.  89 ;  Richardson  v.  CramWy  2^ 
id.  358  ;  Breiver  v.  Oay,  24  id.  36. 

Mrs.  Slocomb  never  legally  owned  the  note.  She  indorsed  it,  not 
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to  infuse  life  into  it  a&  an  original  obligation  of  Mrs.  Urqnhaii;, 
but  for  the  sole  purpose  of  enabling  Mr.  Urquhart  to  use  it  with 
her  valuable  security,  either  by  discounting  it  or  using  it  as  col- 
lateral guarantee  for  tlie  payment  of  some  obligation  of  his. 

Under  the  circumstances  of  this  exceptional  case  the  indorsement 
of  Mrs.  Slocomb  must  be  viewed  as  being  as  well  that  of  the  payee 
asan  original  and  indei^endent  contnv)t,  whereby  she  bound  herself 
primarily  to  its  payment.  In  either  case  would  she  be  bound. 
Dealing  with  her  then  as  with  the  original  payee  and  indorser,  let 
118  consider  whether  she  can  set  up  as  a  valid  defense,  want  of  de- 
mand, protest  and  notice  at  maturity. 

There  can  be  no  doubt  that  in  its  technical  sense,  indorsement 
means,  writing  one's  name,  with  tlie  intent  to  incur  the  liability 
of  a  party  who  warrants  payment  of  the  obligation,  provided  it  be 
duly  presented  to  the  principal  at  maturity,  and  remain  unpaid  by 
him,  and  that  these  facts  be  seasonably  signified  to  the  indorser, 
the  indorser  affirming  and  warranting  that  the  original  parties  to 
the  note  were  competent  to  bind  themselves  in  their  ostensible  ca- 
pacity, otherwise  they  would  not  be  real  parties  to  it.  Therefore  it 
is,  that  if  the  drawer,  acceptor  or  maker  be  an  infant,  a  lunatic,  or 
a  married  woman  unauthorized  to  act  and  not  liable,  tlie  indoi*ser's 
affirmance  or  warranty  is  broken,  and  he  can  be  sued  either  ujwn 
the  instrument  itself,  without  proof  of  demand  and  notice,  or  for 
the  recovery  of  the  original  consideration  which  has  failed. 
When  there  is  in  such  a  case  no  principal  pai-ty  legally  bound  upon 
the  note,  both  presentment  and  notice  are  suiierfluous.and  can  there- 
fore well  be  dispensed  with.  Hence  also  when  the  note  is  void 
between  the  drawer  and  payee  on  account  of  an  illegal  considera- 
tion, the  indorser  may  be  held  without  any  proof  of  demand  and 
notice ;  when  he  indorses  such  note,  the  indorser  warrants  bv  the 
very  act  that  the  drawer  is  legally  liable  to  pay  it,  and  practices  a 
deception  for  which  he  is  responsible,  knowing,  as  he  necessarily 
must,  that  such  is  not  the  case.  The  holder  in  the  belief  of  its 
truth  might  look  only  to  the  maker,  and  fail  to  take  the  necessaiy 
steps  to  charge  the  indorser,  and  if  when  he  becomes  aware  that  the 
maker  was  not  legally  bound  for  it  he  could  not  recover  against  the 
indorser — the  latter  would  be  protected  by  his  own  fraud  and  the 
holder  suffer  by  the  confidence  placed  in  him  ! 

So  say,  almost  verbatim,  the  writers  on  negotiable  instruments, 
and  such  is  the  jurisprudence  on  which  the  doctrine  is  based. 
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Besides,  the  principal  excuses  to  justify  absence  of  demand  and 
consequently  of  protest  and  notice,  can  be  classed  under  two  dis- 
tinct heads  :  1st,  the  impossibility  of  a  demand  ;  2d,  the  acts, 
words  or  position  of  a  party  showing  that  he  has  abandoned  the 
right,  or  was  not  entitled  to  the  demand,  of  the  want  of  which  he 
seeks  to  take  advantage. 

How  far  death,  absence,  insolvency  and  other  accidental  circum- 
stances may  justify  the  absence  of  demand^  protest  and  notice,  be- 
cause of  the  impossibility  of  making  any,  has  been  extensively 
considered  and  treated  by  authore  and  expounded  by  jurispnidence, 
but  as  the  inquiry  is  not  presented  in  this  case  we  will  not  enter 
upon  it.  The  excuse  for  want  of  demand  being  offered  on  a  differ- 
ent gi'ound,  we  will  now  proceed  to  consider  its  sufficiency. 

The  payee  may  have  waived  demand,  protest  and  notice,  and  in 
such  a  case  he  clearly  could  not  plead  the  absence  of  such  in  bar  to 
recovery  against  him,  but  where  he  has  made  no  such  waiver,  he  is 
entitled  to  the  fulfillment  of  those  formalities,  provided  he  be  in  a 
position  to  i*equire  them,  provided  by  their  non-fulfillment  he  has 
been  deprived  of  rights  which  he  otherwise  would  have  enjoyed. 
The  authorities  are  numerous  to  that  effect. 

But  in  this  case  Mi*s.  Slocomb  was  not  in  a  position  to  demand 
the  observance  of  those  ceremonies,  and  by  their  non-fulfillment  she 
has  lost  no  right  which  she  otherwise  would  have  possessed,  for 
under  no  imaginable  circumstance  was  she  entitled  to  any  against 
Mrs.  XJrquhart. 

The  reasons  for  this  are  obvious.  She  had  no  right  to  put  in  cir- 
culation, as  a  valid  obligation,  a  note  which  she  knew  was,  as  to 
her,  radically  void,  and  which,  under  the  evidence  in  this  case,  had 
been  made  to  her  knowledge  by  a  man'ied  woman,  not  for  her  own 
benefit,  but  for  the  advantage  of  her  husband,  in  derogation  of  a 
prohibitory  law,  and  next,  she  knew  that  she  could  have  no  action 
against  the  maker,  in  case  of  non-payment,  as  that  maker  was 
under  no  obligation,  legal  or  moral,  to  pay  the  same  to  her,  and  she 
was  also  aware  that  she  had  no  reasonable  ground,  nay,  no  right 
whatever,  to  expect  payment  of  it  by  her.  The  demand,  protest 
and  notice,  had  any  taken  place,  could  have  conferred  on  her  no 
right  whatever  against  the  drawer,  and  the  absence  or  want  of  the 
same  has  taken  none  away  from  her.  She  has  therefore  no  valid 
cause  of  complaint  on  account  of  their  omission,  and  is  amenable 
and  chargeable  for  the  debt  pressed  against  her. 
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This  view  of  the  cose  is  in  full  accord  with  the  jarispnidence, 
and  consonant  with  the  teachings  of  commentators  on  the  subject, 
predicated,  as  they  are,  on  commercial  usages  and  customs,  long 
established  and  i-esi)ected,  both  in  England  and  in  this  country. 

We  will  not  assume  to  quote  particularly  the  authorities  upon 
which  we  rely  to  justify  our  conclusions.  We  deem  a  collective 
reference  to  the  main  ones  sufficient,  witliout  mentioning  specially 
the  language  used  in  any  one  case,  as  in  the  course  of  this  opinion 
we  hare  copiously  made  the  sayings  of  others  our  own,  with  some 
modifications  to  suit  our  views.  1  Dan.  Nog.  Inst.  536;  2  id. 
142,  143,  §§1112,  1113;  1  Pars,  on  Bills,  353;  442-445,  463,  464, 
532,  536  and  note;  559,  560;  Edw.  on  Bills,  290,  and  the  authorities 
substantially  quoted  in  the  notes.  See  also  Copp  y.  McDugaU^  9 
Mass.  1;  Cundy  y.  Ulamott,  1  B.  and  A.  696;  Farmers^  Bank  v. 
Vanmeier,  4  Band.  557,  558 ;  Emm  v.  Downs,  15  N.  Y.  575 ; 
Dalrymph  y.  Hillenbrand,  2  Hun,  488;  also  authorities  collected 
in  H.  D.  1,  p.  178;  (2)  No.  3;  Duperier  y.  Darby,  25  La.  Ann.  477; 
Succession  of  Weil,  24  id.  139;  Crane  t.  Trndeau,  19  id.  307. 

The  judgment  of  the  lower  court  was  entirely  in  favor  of  plaintiff, 
recognizing  the  validity  of  the  mortgage,  allowing  attorney's  fees 
imder  the  act,  for  the  prosecution  of  the  suit  for  the  ^myment  of  the 
note  sued  on.  It  is  erroneous  except  so  far  as  it  allows  the  face  of 
the  note  with  the  interest  stipulated. 

It  is  therefore  ordered,  adjudged  and  deci*eed  that  the  judgment 
of  the  lower  court,  so  far  as  it  allows  plaintiff  $5,000  with  eight  per 
cent  interest  per  annum  from  February  8, 1876,  until  paid,  and  costs 
of  suit  be  affirmed;  and  that  in  all  other  respects  it  be  avoided  and 
reversed. 

It  is  farther  ordered  that  as  regards  the  claim  of  plaintiff  to  a 
mortgage  and  attorney's  fees,  plaintiff's  petition  be  rejected  with 
judgment  in  favor  of  the  defendtint 

It  is  further  ordered  that  the  plaintiff  pay  the  costs  of  the  lower 

court,  and  that  he  and  the  defendant  pay  the  costs  of  appeal,  share 

),  from  the  date  of  appeaL 

So  ordered. 
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Harkison  V.  City  of  New  Orlbaksl 

(38  La.  Ann.  223.) 

Municipal  earparation  —  injunction  against  pamng  ordinance* 

A  city  may  not  be  enjoined  from  passing  an  ordinance. 

SUIT  for  injuuctioii.     The  opinion  states  the  case.     The  defend* 
dant  liail  judgment  below. 

W.  S.  Benedict,  for  appellants. 
Kennardy  Howe  cC*  PrentuSy  for  appellee. 

ToDD;  J.  The  plaintiff  sued  out  an  injunction  against  thtt 
mayor  and  administrators  of  the  city  of  New  Orleans  and  common 
council  thereof  to  restrain  them  from  passing  or  voting  upon  anj 
oixlinance  "  concerning  the  right  of  way  to  the  New  Orleans  Pacific 
Railroad  Company,  or  any  company  to  lay  or  erect  tracks  upon 
Thalia  street,  from  Claiborne  street  to  the  levee,  or  authorizing 
said  tracks  to  be  laid  m  said  streets."  The  defendants  excepted  on 
the  ground  that  the  {petition  disclosed  no  cause  of  action,  which  ex- 
ception was  sustained,  the  suit  dismissed  and  injunction  dissolved. 
From  this  judgment  the  plaintiffs  have  appealed. 

The  judgment  of  the  court  a  qua  is  correct.  In  a  recent  case 
decided  by  this  court,  Slauffhterhouae  Co,  v.  Police  Jury  of  Jeff er^ 
807U  Opinion  Book  53,  folio  546,  we  held  that  no  injunction  would 
lie  to  restrain  a  municipal  corporation  from  passing  or  voting  on 
any  ordinance.  In  fact  tliis  principle  is  elementary.  Municipal 
coi'porations  are  clotlied  witli  legislative  power  to  be  exercised  ac- 
cording to  their  discretion  with  reference  to  all  subjects  pertaining 
to  their  administrative  functions.  To  allow  them  to  be  impeded 
or  restrained  in  the  exercise  of  these  powers  at  the  will  or  caprice 
of  anyone  who  may  l>elieve  that  such  or  such  act  or  ordinance 
might  prove  injurious  to  him,  would  interfere  seriously  with  and 
completely  disarrange  the  admhiistration  of  the  government  of  a 
city  or  other  municipal  corporation. 

Besides  injunctions  are  designed  or  intended  to  prevent  actual  or 
impending  injuries,  and  prohibit  acts  from  which  such  injury,  lofB 
or  damage  must  inevitably  result. 
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In  this  CHse 'non  coiisl at  tlvdt  ihi?  eit}'  will  ever  pass  the  appre- 
hended ordinance.  If  it  is  passed,  non  corislal  that  the  railroad 
company  or  companies  will  ever  accept  its  terms  or  exercise  the 
privilege  or  franchise  granted. 

The  mere  voting  on  or  passing  the  ordinance  in  question  cannot 

per  se  do  the  plaintiff  any  possible  injury.     It  will  be  time  enough 

to  complain,  if  it  be  a  subject  for  complaint,  when  stejis  are  takeit 

or  a  beginning  made  to  put  the  ordinance  into  actual  execution. 

The  judgment  appealed  from  is  affirmed  with  costs. 

Judgment  affirmed. 


City  op  New  Orleans  v.  Dubarry. 

(38  La.  Ann.  481  ) 
ConatUutional  law  —  equality  of  taxation. 

A  lioanse  fee  jpoAj  be  exacted  by  a  chy  from  keepers  of  private  marxets, 
although  none  is  imposed  on  persons  selling  the  Uke  articles  in  the  public 
markets  of  the  city. 

SUIT  for  a  license  fee.    The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

S.  P.  BlanCy  assistant  city  attorney,  and  Denegre  dt  Stauffer,  for 
appellant. 

Simeon  BeMen,  for  appellee. 

Todd,  J.  The  city  of  New  Orleans  sues  to  recover  of  the  defend- 
ant the  sum  of  $300,  the  amount  of  a  license  tax  claimed  to  be  due  by 
him  as  the  keeper  of  a  private  market.  The  defen<?e  is  that  the  city 
ordinance  imi)osing  this  license  is  in  viohition  of  that  clause  of  the 
Constitution  requiring  tuxution  to  be  e([ual  and  uniform.  There 
was  judgment  for  the  defendant  and  tlie  city  luis  appealed. 

The  tax  or  license  is  resisted  on  the  ground  that  market  men 
selling  meat,  vegetables,  etc.,  in  the  public  markets  of  the  city  are 
not  required  to  pay  a  license,  whilst  those  conducting  private  markets 
in  which  the  same  articles  are  sold,  are  required  to  pay  the  license 
in  question. 

The  city  of  New  Orleans  hae  power  in  its  discretion  to  tax  all 
trades  and  callings  save  those  that  are  specially  exempted.  Thia 
Vol.  XXXIX—  35 
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conceded,  taxation  under  the  Constitution  must  be  uniform,  but 
it  need  not  be  universal.  That  is,  u})on  every  distinct  trade,  calling 
or  occupation  not  exempted,  a  license  may  be  required.  But  the 
city  may  exercise  this  power  upon  certain  objects  and  callings,  and 
may  ignore  and  so  exempt  others  from  its  oi)eration.  Gertam 
occupations  may  be  taxed  for  a  greater  amount,  and  others  for  a 
less,  and  to  that  end  the  city  may  divide  occupations  and  callings 
into  several  classes,  and  impose  a  different  tax  uix)n  each  class ;  but 
upon  all  objects  of  taxation  in  the  same  class  there  must  be  equality. 
State  V.  PoydraSy  9  La.  Ann.  1()5 ;  Siate  v.  Lalhrop,  10  id.  402. 

Upon  this  point  we  read  in  Cooley  on  Taxation,  128,  bs  follows  : 
"  It  has  already  been  stated  that  inequality  does  not  necessarily 
follow  the  restricting  to  a  few  subjects  only  oi  to  a  single  subject. 
A.  license  tax  cannot  be  deemed  unequal  because  reaching  one  occu- 
pation only,  if  it  is  to  reach  all  who  follow  that.  Let  it  reach  all 
of  a  class  either  of  persons  or  things,  whether  they  reside  in  any 
particular  locality,  or  are  scattered  all  over  the  State.** 

In  further  illustration  of  this  principle,  we  find  in  the  case  of 
Kalisld  V.  Orady,  25  Liu  Ann.  576,  it  was  shown  tluit  a  tax  of  $50 
was  levied  upon  dealers  in  spirituous  liquors  on  steamboats,  and  185 
on  persons  carrying  on  the  same  business  on  land,  and  it  was  held 
constitutional. 

And  in  the  case  of  New  Orleafis  v.  Kaufman,  29  La.  Ann.  283, 
the  keei^er  of  a  junk  stoi'e,  where  iron,  paper,  rags,  cordage,  etc., 
wera  sold,  was  adjudged  to  pay  a  license  of  (250,  though  it  was 
shown  that  the  ordinary  dealers  in  merchandise  including  those 
articles  were  charged  a  much  lower  license. 

Applying  these  principles  to  this  case,  the  question  arises,  do  the 
keepers  of  tlie  private  markets  and  those  selling  meats,  vegetables, 
fish,  etc.,  ill  the  public  markets,  follow  the  same  occupation  and 
calling,  and  is  that  occupation  and  calling  so  completely  the  same 
that  those  pursuing  them  respectively  cannot  be  separated  and 
classified,  and  the  one  class  subjected  to  a  license  and  the  other 
exempted  from  any  tax  whatever  ?  And  this  is  the  question  for 
our  solution. 

The  city  of  New  Orleans  for  the  conyenience  of  its  citizens  has 
erected  public  markets  in  various  localities  in  the  city.  The  build- 
ings are  large  and  commodious  and  erected  at  great  expense.  In 
their  construction  it  was  designed  not  only  to  provide  for  the  wants 
of  the  citizens,  but  also  to  construct  them  in  such  a  manner  as  to 
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adapt  them  fnlly  to  the  purposes  for  which  they  were  intended,  and 
at  the  same  time  in  their  peculiar  construction  to  fit  them  to  be  used 
without,  detriment  to  the  public  health. 

Further,  to  promote  these  objects,  these  public  markets  have  been 
subjected  to  jieculiar  police  regulations.  Thus  these  markets  are 
required  to  be  opened  and  closed  at  certain  hours.  They  are  also 
divided  into  different  departments  or  sections,  so  to  speak.  One 
in  which  meat  is  sold  exclusively;  another,  fish;  another,  vegetables; 
and  so  on.  Not  only  this,  but  they  are  further  subdivided  into 
stalls,  and  it  is  required  that  only  one  article  or  commodity  can  be 
sold  in  each  stall.  This  division  and  subdivision  subserves  a  double 
purpose,  the  convenience  of  the  tax  imyers,  and  chiefly,  the  facility 
that  is  thus  offered  for  a  thorough  inspection  on  the  part  of  the 
oflSoers  provided  to  that  end  by  the  city  government. 

Do  the  private  markets,  equally  with  the  public  markets,  present 
all  these  conditions,  restrictions  and  advantages  ?  The  evidence 
satisfies  us  that  they  do  not. 

In  the  first  place,  the  buildings  in  which  these  private  markets 
are  kept  are  owned  or  leased  by  those  keeping  them.  They  have 
not  been  constructed  with  any  view  to  the  business  for  which  they 
are  used,  but  ai*e  mere  ordinary  buildings.  And  the  testimony  in 
the  record  shows  that  they  cannot  be  as  easily  and  effectually  sub- 
jected to  the  proper  sanitary  regulations  as  the  public  markets,  to 
promote  cleanliness  and  the  soundness  and  preservation  of  the 
articles  sold. 

Besides,  all  the  various  articles  which  are  sold  in  these  private 
markets  are  not  offered  for  sale  on  sejiarate  stalls  or  apartments  as 
in  the  public  markets,  but  we  find  that  all  such  commodities  as 
meat,  i)oultry,  fish,  game,  fruit,  vegetables,  etc.,  are  kept  exposed 
for  sale  in  the  same  room,  altogether.  They  ai*e,  it  is  tnie,  subject 
to  be  regulated  by  rules  established  by  the  city  authorities,  but  in 
fact,  whatever  regulations  may  be  made  for  them,  they  cannot,  ia 
the  very  nature  of  things,  be  subjected  to  the  same  regulations  pro- 
vided for  the  public  markets,  nor  are  tliey  as  favorable  for  that 
prompt  and  complete  inspection  which  the  public  markets  afford, 
and  which  offers  the  main  protection  to  the  public  health. 

We  can  realize  more  readily  the  difference  between  them  were  w© 
to  suppose  for  a  moment  that  the  public  markets  were  closed  and 
abolished,  and  the  sole  reliance  of  the  citizens  were  on  the  prf\rate 
markets  to  supply  them  with  all  these  commodities  for  daily  use. 


276  LOUISIANA, 


City  of  New  Orleans  v.  Dubariy. 


We  can  easily  see  what  injurious  consequences  would  result  to  the 
convenience  of  the  citizens,  and  to  the  police,  good  government  and 
health  of  the  city. 

With  these  differences  l>ctwecn  the  two  kinds  of  markets,  and 
with  all  these  advantages  in  favor  of  the  public  markets,  we  deem 
it  sound  policy  and  the  exercise  of  a  wise  discretion  on  the  part  of 
the  city  to  encourage  all  who  desire  to  sell  their  commodities  to 
occupy  the  public  markets  provided  by  the  city  ;  and  that  there  is 
that  diflfercnce  in  the  conditions  of  the  business,  the  mode  and 
method  of  it  as  pureued  in  the  two  markets,  to  justify  the  city  in 
treating  these  market  men  as  comprising  two  distinct  classes  of 
dealers^  and  discriminating  between  them  by  licensing  the  one  and 
indirectly  exempting  the  other. 

Courts  of  justice  will  not  interfere  with  the  administration  of  the 
revenue  laws.  State  or  municipal,  and  strike  those  laws  with  nullity 
unless  they  are  in  plain  violation  of  the  Constitution.  No  system 
of  revenue  or  taxation  devised  by  human  wisdom  has  ever  been 
found  in  its  practical  operation  to  bear  equally  upon  all  and  to  meet 
the  exact  theoretical  standard  of  equality  and  uniformity.  If  it 
substantially  meets  these  constitutional  re(iuirements,  and  in  its 
spirit  and  intendment  conforms  thereto,  it  is  all  that  can  be  exjiected 
or  required. 

It  is  proper  to  say  tlnit  no  other  question  than  the  one  discussed  is 
presented  by  the  record  The  case  was  argued  and  has  been  con- 
sidered solely  with  reference  to  the  provisions  of  the  Constitution 
of  18G8,  since  the  ordinance  complained  of  was  passed  wliilst  that 
Constitution  was  in  force. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  proceeding 
to  render  .such  judgment  as  should  have  been  rendered  by  the  court 
below,  it  isoidered,  adjudged  and  decreed  that  the  plaintiff  recover 
of  the  defendant  the  sum  of  three  hundred  dollars,  the  amount  of 
tlid  license  in  (juestion,  with  the  interest  as  prayed  for  from  the  first 
of  March,  1870,  nnd  that  the  privilege  and  right  of  pledge  claimed 
be  recognized  and  made  executory,  an<l  the  injunction  issued  pro- 
hibiting the  defendant  frem  pursuing  his  occupation  as  the  keeper 
of  a  private  market  till  the  payment  of  the  license  be  made  per- 
petual, defendant  to  pay  costs  of  both  courts. 

Rehearing  refused. 

Justice  PocHE  takes  no  part  in  this  case. 
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Stockton  v.  Fireman's  Insubance  Company. 

(88  La.  Ann.  677.) 
Imurance  — firs  —  ageni — power  to  bind  company » 

Aa  inaaianoe  agent,  with  power  to  solicit,  receive  and  report,  applications, 
has  no  power  to  accept  them,  or  to  bind  his  company  by  stating  that  the  risk 
attadied  at  a  certain  moment.* 

ACTION  on  an  oral  contract  of  insurance.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

Hornor  d  Benedict  and  F,  W.  Baker,  for  appellant 
Broughn^  Buck  &  Dinkelspiel,  for  appellees  : 

Fenner,  J.  This  is  a  suit  upon  an  alleged  contract  of  insurance, 
which  plaintiff  claims  to  have  been  formed  with  defendant  by  reason 
of  the  following  facts,  viz. : 

Plaintiff,  on  March  13,  1875,  was  solicited  by  H.  D.  Hill,  a 
general  insurance  agent  and  solicitor,  who  had  authority  to  solicit 
for  defendant  as  well  as  other  comimnies,  to  insure  his  stock  in  trade 
and  machineiy  in  the  Firemen's  Insurance  Company.  Upon  ask- 
ing the  rate  of  insurance,  Hill  sent  to  him  the  inspector  of  the 
company,  who,  after  examination,  stated  the  rate  would  be  two  and 
a  hidf,  or  three  per  cent.  Plaintiff  said  he  would  not  pay  that  rate, 
but  would  give  two  per  cent ;  to  which  the  inspector  replied  that  he 
Would  report  to  the  company  and  let  him  know. 

The  inspector  saw  the  president  who  said,  "  he  thought  probably 
be  could  take  it  at  two  per  cent ; "  and  the  next  day,  he  reported  to 
plaintiff  that  this  rate  would  be  accepted.  Thereupon,  on  the  ITtli 
of  March,  Hill,  the  original  solicitor,  called  and  prepared  an  appli- 
cation for  the  insurance,  upon  the  machinery  in  the  sum  of  $1,500, 
upon  the  stock  in  the  sum  of  (1,000,  and  upon  three  mules  in  the 
sum  of  $300,  at  a  premium  of  two  per  cent  per  annum  for  one  year, 
commencing  March  17,  1875,  at  12  o'clock  M.  This  application 
was  signed  by  plaintiff,  and  delivered  to  Hill,  who  stated  to  him 
that  the  risk  attached  from  noon  of  that  day,  March  17;  Hill 
did  not  present  the  application  to  the  company  until  the  next  day 

*  See  OriUhett  v.  Am.  In$.  On.  (68  Iowa,  204),  ae  Am.  Rep.  980. 
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«bt  0:45  A.  M.,  and  iu  the  intervening  night  the  property  had  been 
destroyed  by  fire,  to  the  knoivledge  of  both  Hill  and  the  company 
at  the  moment  when  the  application  was  presented.  Of  course  it 
was  rejected  by  the  company. 

The  evidence  conclusively  establishes  that  Hill  had  no  authority 
to  bind  the  company  in  any  way.  The  limit  of  his  authority,  if  such 
it  can  be  called,  was  the  permission  granted  to  him  by  the  company 
to  solicit  and  receive  applications  for  insurance,  which  were  to  be 
presented  by  him  to  the  company,  and  after  reference  of  the  same 
to  the  inspector  of  tlie  company,  and  proper  consideration,  he  would 
be  informed  as  to  whether  they  were  accoepted  or  rejected,  and  if 
accepted,  he  would  be  entitled  to  a  certain  commission  on  the  pre- 
mium. 

From  this  it  follows  that  the  mere  statement  made  by  Hill  to 
plaintiff,  on  receiving  the  latter's  application  for  insurance,  that  the 
risk  would  immediately  attach,  was  without  any  binding  force  on 
the  company. 

Counsel  for  plaintiff  seeks  to  evade  this  conclusion  by  sheltering 
his  case  under  the  principle  that  an  agent,  clothed  with  authority 
to  represent  his  principal  in  some  official  capacity,  is  clothed  with 
authority  to  bind  him  as  to  third  jiersons  in  all  matters  within  the 
scope  of  the  apparent  and  usual  authority  generally  attaching  to 
such  employment,  and  that  third  j^ersons  are  not  bound  to  inquire 
us  to  special  limitations  on  such  usual  and  apparent  authority,  which 
may  exist  in  particular  cases. 

He  has  referred  us  to  several  cases  in  which,  in  matters  of  insur- 
ance, this  doctrine  has  been  applied,  under  particular  circumstances, 
to  acts  of  officers,  of  general  agents,  and  of  local  agents  representing 
insurance  companies  at  places  distant  from  their  corpomto  domiciles. 
For  convenience  in  the  transjiction  of  business,  such  agents  are  fre- 
quently, perhaps  generally,  invested  with  i)owers  of  making  binding 
contracts  for  their  principals,  and  are  furnished  with  policy  blanks 
for  that  purpose,  and  persons  dealing  with  them  have  rightful 
claim  to  suppose  that  they  have  the  necessary  powers  usually  ac- 
corded. He  refers  us  however  to  no  case  where  the  principle  has 
been  extended  to  mere  local  solicitors  of  resident  companies.  Such 
solicitors  are  not  ordinarily  vested  with  authority  to  consummate 
contracts,  and  considering  the  dangers  of  such  delegation  and  the 
iibsence  of  all  necessity  therefor,  there  seems  to  be  no  good  reason 
why  they  should  be,  or  why  any  person  should  suppose  them  to  be. 
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doihed  with  such  power.  We  are  constrained  to  conclade  that  the 
power  of  Hill  to  bind  the  defendant  must  be  limited  to  the  terms  of 
his  mandate,  and  that  if  plaintifF  has  been  deceived  by  placing  im- 
inradent  trust  in  him,  he  must  bear  the  consequences. 

[Omitting  a  minor  consideration.] 

For  these  reasons,  it  is  ordered,  adjudged  and  decreed  that  the 
Jodgment  appealed  from  be  affirmed  at  appellant's  costs. 


OlTT  OF  NBW  ObLBANS  V.  ECLIPSE  ToW-BOAT  OOMPAVT. 

(83  La.  Ann.  647.) 

OvmHiuiianallaw  —  tonnage  duty  —  regnkoion  of  oommere^, 

A  eilj  ordiiiaiioe  zeqniring  a  license  fee  from  ownera  of  tow-boats  ranning  on 
the  Ifissifleippi  river  to  and  from  tlie  Qulf  of  Mexico,  does  not  impoee  a 
dntj  on  tonnage,  and  is  not  a  regalation  of  commerce,  and  is  theieforo  not 
nncomititational . 

SUIT  for  license  fee.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

&  P.  Blanc,  assistant  city  attorney,  for  appellee. 
T,  Cmmore  <£  Sons,  for  appellant. 

Todd,  J.  The  city  of  New  Orleans  sues  aef endant  for  the  amount 
of  a  license  tax  (t500),  with  interest  and  costs  for  the  year  1880, 
imposed  by  ordinance  of  the  city  council  of  the  23d  of  December, 
1879,  upon  "  every  member  of  a  firm  or  company,  every  agency, 
person  or  corporation  owning  and  running  tow-boats  to  and  from  the 
Gulf  of  Mexico."  The  defendant  company  is  the  owner  of  tow- 
boats  which  are  enrolled  and  licensed  for  the  coasting  trade  pursu- 
ant to  acts  of  Congress,  and  employed  in  towing  vessels  between  the 
city  of  New  Orleans  and  the  gulf.     The  grounds  of  defense  are: 

Ist  That  the  license  tax  in  question  is  a  duty  upon  tonnage  and 
a  regulation  of  commerce,  and  that  the  ordinance  imposing  it  is 
therefore  in  violation  of  art.  I,  §  8,  par.  3  of  the  Constitution  of 
ilie  United  States,  which  provides  that  Congress  shall  have   power 
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"  to  regulate  commerce  with  foreign  nations  and  among  the  several 
States  and  with  the  Indian  Tribes/'  and  also  g  10,  par.  3  of  the 
same  article,  which  declares  that  no  State  **  shall  without  the  con- 
sent of  Congress  lay  any  duty  on  tonnage." 

2d.  That  it  is  violative  of  the  State  Constitution,  because  the  tax 
is  not  equal  and  uniform,  nor  imposed  in  accordance  with  the  limi- 
tations therein  prescribed. 

From  a  judgment  in  favor  of  the  city  the  defendant  has  appealed. 

The  nght  of  a  man  to  the  use  of  his  property,  or  to  pursue  any 
legitimate  calling  or  occupation,  may  be  regarded  as  an  inherent 
right  not  derived  from  any  positive  legislation.  The  protection 
afiForded  by  a  government  to  the  enjoyment  of  the  right  imposes  the 
obligation  on  the  citizen  to  contribute  to  the  support  of  such  gov- 
ernment, and  authorizes  the  imposition  of  taxes  as  the  equivalent 
for  the  protection  thus  afforded.  The  objects  of  taxation  under  our 
present  and  former  Constitutions  have  been  property,  income  and 
occupations.  The  tax  upon  occupations  is  termed  a  license  tax  to 
distinguish  it  from  the  tax  on  property. 

This  power  to  tax  for  the  support  of  the  government  is  one  of 
the  chief  attributes  of  sovereignty;  and  this  power  on  the  part  of 
the  State  extends  over  all  objects  embraced  within  its  sovereignty, 
subject  only  to  such  limitations  as  the  State  may  prescribe  for  itself 
or  to  the  inhibitions  of  the  Federal  Constitution.  Nathan  v.  Lou- 
isiana,  8  How.  73;  McOulloch  v.  Maryland,  4  Wheat.  429;  Brown 
Y.  Sanis,  12  id.  419;  Tramportation  Co.  v.  Wl^eeling,  9  Otto,  273.* 

This  being  an  acknowledged  right  of  a  State,  any  restriction  of  it 
by  the  only  supreme  authority  to  which  it  is  subject,  the  Constitu- 
tion of  the  United  States,  must  be  shown  by  the  express  language 
of  that  instrument  or  result  from  the  clearest  implication. 

There  seems  no  necessary  connection  between  this  power  of  taxa- 
tion in  a  State,  and  the  language  of  the  Federal  Constitution 
invoked  as  a  limitation  on  that  power  ;  .and  we  have  high  authority 
for  holding  that  the  framers  of  that  instrument  did  not  construe 
the  clause  referred  to  as  bearing  upon  the  subject  of  this  power. 
We  read  in  the  Federalist,  which  is  regarded  by  the  highest  judicial 
tribunals  as  important  authority  on  the  subject  of  constitutional 
construction,  and  the  production  of  Mr.  Hamilton,  who  was  dis- 
posed to  construe  liberally  the  powers  of  the  general  government,  as 
followB :    '^  That  the  States  would  possess  an  independent  and  an* 

*  Reported  below,  9  W.  V*.  170;  0.  a  •  27  Am.  Rep.  560. 
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oontroUable  authority  to  raise  their  own  revenue  for  the  supply  of 
their  own  wants ;  and  with  the  single  exception  of  duties  on  im- 
ports and  exports,  would,  under  the  plan  of  the  Constitution, 
retain  that  authority  in  the  most  absolute  and  unqualified  sense. 
And  that  an  attempt  on  the  part  of  the  general  government  to 
abridge  them  in  the  exercise  of  it,  would  be  a  violent  assumption 
of  power,  unwarranted  by  any  article  or  clause  in  the  Constitution." 
Federalist,  No.  32. 

And  in  the  Passenger  cases,  7  How.  283,  the  Suiireme  Court  of  the 
XTnited  States,  through  its  organ,  Chief  Justice  Taney,  held : 
**  That  though  a  ship,  Avlien  engaged  in  the  transportation  of  passen- 
gers, is  a  vehicle  of  commerce,  and  within  the  power  of  regulation 
granted  to  Congress,  yet  it  has  always  been  held  that  the  power  to 
r^nlate  commerce,  as  conferred,  does  not  give  to  Congress  the 
power  to  tax  the  ship,  nor  prohibit  the  State  from  taxing  it  as  the 
poroperty  of  the  owner,  when  he  resides  within  their  own  jurisdiction. 

That  the  authority  of  Congress  to  tax  ships  is  derived  from  the 
express  grant  of  power  in  the  eighth  section  of  the  first  article,  to 
tax  and  collect  taxes,  duties,  imports  and  excises ;  and  that  the 
inability  of  the  States  to  tax  the  ship,  as  an  instrument  of  commerce, 
arises  from  the  express  prohibition  contained  in  the  tenth  section  of 
the  same  article."  The  tenth  section  referred  to,  being  that  clause 
which  prohibits  the  States  from  laying  any  imposts  or  duties  on 
imports  or  expoi*ts  except  what  may  be  necessary  for  executing  its 
inspection  laws. 

In  the  case  of  Transportation  Co.  v.  Wheeling,  9  Otto,  273,  Mr. 
Justice  Clifford,  as  the  organ  of  the  court,  after  referring  to  the 
extract  fromthc  Federalist  quotedabove,  and  speaking  of  the  Fede- 
laUst  as  ever  having  been  regarded  as  entitled  to  weight  in  any  dis- 
casrion  as  to  the  true  intent  and  meaning  of  the  provisions  of  the 
fnndamental  law,  proceeds  as  follows :  *^  From  which  it  follows, 
if  the  writer  of  that  publication  is  correct,  that  the  power  granted 
to  r^;nlate  commerce  did  not  prohibit  the  States  from  laying  import 
daties  upon  merchandise  imported  from  foreign  countries ;  that 
the  commercial  clause  (i.  e.  the  clause  invoked  against  the  license 
in  this  case)  does  not  apply  to  the  right  of  taxation  in  either 
sovereignty,  the  taxing  power  being  a  distinct  and  separate  power 
from  the  power  to  regulate  commerce  ;  and  that  the  right  of  taxa- 
tion in  the  States  remains  over  every  subject  where  it  before  existed 
with  the  exception  only  of  those  expressly  or  impliedly  prohibited." 
VojuXXXlZ— 86 


282  LOUISIANA, 


axj  of  New  Orleans  v.  Eclipse  Tow-Boat  Companj. 

These  he  mentions  as  the  only  prohibitions,  those  denying  to  a 
State  to  levy  duties  on  imports  or  exports,  except  sach  as  are 
absolutely  necessary  for  executing  its  inspection  laws  and  to  levy 
any  duty  on  tonnage  without  the  consent  of  Congress. 

In  harmony  with  these  decisions,  it  has  been  held  that  steamboats, 
ships,  ferry-boats,  etc.,  are  liable  to  taxation,  as  property,  at  their 
home  ports.  Minium  v.  ffays,  2  Cal.  690  ;  City  of  SL  Joseph  v. 
ffan.  &  St.  J.  K.  Co.,  39  Mo.  460 ;  New  Albany  v.  Meekin,  3  Ind* 
481 ;  Battle  v.  Jfobile,  9  Ala.  234 ;  People  v.  Com'rs  of  Taxes,  48 
Barb.  157  ;  Morgan  v.  ParAam,  16  Wall.  472  ;  Hays  v.  PaeiJIe  M. 
8.Go.,n  How.  596. ♦ 

'^  A  State  tax,  which  remotely  affects  the  efficient  exercise  of  a 
Federal  power,  is  not  for  that  reason  alone  prohibited."  Sailroad 
Company  v.  Peniston,  18  Wall.  5. 

''  A  State  may  impose  a  tax  upon  the  capital  of  a  corporation 
created  by  it,  although  the  corporation  is  created  for  the  purpose  of 
towing  vessels  and  carrying  freight  and  passengers."  Such  is  the 
express  language  of  the  Supreme  Court  of  this  State  in  the  case  of 
Union  Tow-Boat  Company  v.  Bordelon,  7  La.  Ann.  192.  And  in  the 
course  of  his  opinion,  Mr.  Justice  Preston,  as  the  organ  of  the 
court,  well  remarked  :  ''  It  is  said  that  the  tax  is  a  regulation  of 
commerce  and  conflicts  with  the  i)ower  of  Congress  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States.     * 

*  *  We  cannot  conceive  that  a  question  can  arise  under  the 
article  of  the  Constitution  of  the  United  States  quoted.  All  taxa- 
tion upon  ^property  within  one  State  may  remotely  affect  its  com- 
merce with  a  sister  State.  Tlius,  a  tax  upon  stores  may  increase  the 
price  of  merchandise  brought  here  by  merchants  from  abroad ;  a 
tax  upon  warehouses,  the  price  of  storage  of  produce  from  the 
western  States,  and  a  tax  upon  our  markets  may  enhance  the  price 
or  perhaps  curtail  the  quantity  of  supplies  brought  to  them.  Yet 
these  taxes  have  never  been  questioned."  See  also,  11  Mich.  43  ; 
8  Ohio,  521  ;  48  Barb.  157. 

And  as  more  closely  analogous  to  the  case  at  bar,  it  has  been 
held  "  that  a  State  law  requiring  every  express  company  or  railroad 
company  having  a  business  extending  beyond  the  limits  of  a  State  to 
take  out  a  license  is  valid,  for  it  is  a  tax  on  the  business  of  making 
contracts  within  the  State  for  transportation  beyond  it."  Osborne 
V.  Mobile,  16  Wall.  479 ;  State  Tax  on  Railway  O,  Receipts,  15  id. 

•ieeihwiT.  jr.  a,  St.  If.,  ami  a  B.  Oo^Mm.  106 ;  •.  a,  8&  Am.  B^  S0& 
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S93 ;  Sauih'n  Ex.   Oo.  t.   Mayor,  49  Ala.  404 ;  Delaware  Rail- 
road  Tax,  18  Wall  208. 

Upon  a  question  of  so  much  importance,  and  one  which  has  no 
largely  occupied  the  attention  of  courts  distinguished  for  their 
learning  and  ability,  and  been  so  extensively  discussed,  we  prefer 
simply  to  cite  the  authorities  which  must  command  respect  rather 
than  to  elaborate  our  own  views.  It  suffices  that  we  state  our  con- 
elnsion  on  this  point  from  a  mature  consideration  of  them,  and 
which  is  that  there  is  nothing  iu  tho  clause  of  the  Federal  Constitu* 
tion  referred  to  giving  Congress  the  power  to  regulate  commerce  with 
foreign  nations  or  between  the  States,  that  is  infringed  by  the  or- 
dinanoe  in  question,  imposing  the  license  assailed;  and  it  would  only 
be  by  a  strained  and  narrow  construction  that  any  conflict  or  even 
any  direct  relation  between  the  two  could  be  discovered. 

II.  Nor  can  the  license  be  properly  regarded  as  a  duty  on  ton- 
nage, which  is  made  the  second  ground  of  attack.  We  have  shown 
by  the  authority  cited  that  a  State  can  levy  a  tax  directly  on  a  ship 
«e  property,  although  it  may  be  engaged  in  commerce.  This  seems 
to  us  to  be  more  like  a  direct  duty  on  tonnage  than  the  mere  im- 
position of  a  license  on  a  company  using  such  vessels  in  their  busi- 
ness. Besides,  the  very  meaning  of  the  term  of  itself  shows  that  this 
prohibition  has  no  direct  bearing  or  pertinency  to  the  question  at 
issue. 

Gooley  says:  ''  Duties  on  tonnage  the  States  are  forbidden  to 
levy;  the  meaning  of  the  prohibition  seems  to  be  that  vessels  must 
not  be  taxed  as  vehicles  of  commerce,  according  to  capacity,  it  being 
admitted  that  they  may  be  taxed  like  other  property.'*  Cooley 
Const  Lim.  (4th  ed. )  606. 

III.  It  is  urged  also  that  the  license  and  enrollment  of  the  ves- 
sels belonging  to  this  company  under  the  Federal  laws  deprive  any 
inferior  authority  of  the  power  to  exact  a  license  for  the  use  of  such 
vessel  in  their  business. 

The  authorities  do  not  sustain  this  position,  but  on  the  contraij 
are  in  direct  opposition  to  it.  Burr,  on  Tax.  149,  166;  16  Gratt. 
139;  18  How.  71;  16  B.  Monr.  699;  1  Black.  603;  6  Wall.  475. 

IV.  In  regard  to  the  alleged  conflict  between  this  ordinance  and 
the  State  Constitution,  it  suffices  to  say  that  this  question  was  be« 
fore  us  in  the  case  of  Vergnole  v.  Oity  of  New  Orleans,  33  La.  Ann. 
35,  which  was  a  suit  to  enforce  the  payment  of  a  license  imposed 
by  the  city  council  at  the  same  time,  and  where  the  same  ground 
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of  nullity  was  Bet  up,  and  in  that  case  we  held  for  the  reasons 
therein  assigned  that  there  was  no  provision  of  the  State  Consti- 
tution that  rendered  the  license  or  the- ordinance  imposing  it  void. 
We  adhere  to  that  ruling. 

This  disposes  of  all  the  issues  presented  by  the  pleadings  in  the 
case,  and  finding  no  error  in  the  judgment  appealed  from,  the  same 
is  affirmed  with  costs. 

Behearing  refused. 

JudgmefU  affirmed* 


Brown  v.  Houston. 

(33  La    Ann.  843.; 

ContiittUional  law  —  taxation  of  producU  of  other  Statu, 

A  tax  imposed  by  the  State  of  Lonifliana  on  coal  broagUt  there  from  PennojU 
vania  for  sale,  is  not  unconstitutional  as  impairing  the  immanities  and 
privileges  of  citizens  of  PennsyWania,  as  a  regulation  of  commerce,  or  as 
levying  a  duty  on  an  import. 

INJUNCTION  resti*aining  a  tax  collector  from  selling  a  lot  of 
coal  for  taxes.     The  opinion  states  the  case.     The  injonotioii 
was  dissolved  helow. 

Joseph  P,  Hornor  and  Francis  W.  Baker,  for  appellants. 

Whitaker  £  Adaffis,  for  appellee. 

ToDD,  J.  The  plaintiffs  are  appellants  from  a  judgment  of  the 
Civil  District  Court  of  the  parish  of  Orleans  dissolving  their  in- 
junction, taken  out  to  restrain  the  tax  collector  from  selling  a  lot 
of  coal  for  taxes. 

The  coal  was  mined  in  Pennsylvania,  was  brought  into  this  State 
for  sale,  and  was  duly  assessed  as  the  property  of  the  plaintiff  within 
the  territorial  limits  of  the  district  where  the  defendant  was  tax 
collector,  and  where  the  coal  was  kept  for  sale. 

The  tax  is  resisted  upon  the  ground  that  it  was  imposed  in  viola- 
tion of  the  provisions  of  the  Constitution  of  the  United  States, 
which  declares: 

1.  The  citizens  of  each  State  shall  be  entitled  to  all  the  imman* 
ities  and  privileges  of  citizens  of  the  several  States. 
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2.  Congress  shall  have  power  to  regulate  commerce  with  foreign 
powers  and  among  the  several  States. 

3.  No  State  shall  levy  any  imposts  or  duties  on  imports  or  ex 
ports. 

First.  Act  77  of  1880,  under  which  the  tax  complained  of  was 
levied,  provides  that  "  annual  taxes,  amounting  in  the  aggregate  to 
six  mills  on  the  dollar  of  assessed  valuation  hei'cafter  to  be  made, 
of  all  property  situated  within  the  State  of  Louisiana,  except  such 
as  is  expressly  exempted  from  taxation  by  the  Constitution,  shall 
be  collected,"  etc. 

This  act  does  not  in  its  terms  discriminate  against  the  products  of 
other  States,  or  the  property  of  the  citizens  of  other  States,  but 
subjects  all  property  liable  to  taxation  found  within  the  State, 
whether  of  its  own  citizens  or  citizens  of  other  States,  whether 
imported  from  other  States  or  produced  here,  to  tlic  same  rate  of 
taxation. 

If  the  law  exempted  property  of  the  citizens  of  other  States, 
brought  into  the  State  for  sale,  from  taxation,  and  at  the  same  time 
levied  a  tax  on  the  products  of  the  State,  it  would  in  fcict  show  a 
discrimination  against  the  citizens  of  tlie  State  and  the  products  of 
the  State. 

We  discover  no  force  whatever  in  this  ground  of  opposition. 

Second.  The  coal  in  question  was  taxed  in  common  witli  all  other 
property  found  within  the  State.  We  held  in  the  case  of  the  City 
of  New  Orleans  v.  Eclipse  Tow- Boat  Company,  33  La.  Ann.  647,* 
that  the  clause  in  the  Federal  Constitution  giving  to  Congress  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the 
States,  had  no  immediate  relation  to  or  necessary  connection  with 
the  taxing  power  of  a  State.  Every  tax  x\\>on  property,  it  is  true, 
may  affect  more  or  less  the  operations  of  commerce  by  diminishing 
the  profits  to  be  derived  from  the  subjects  of  commerce  ;  but  it 
does  not  for  that  reason  amount  to  a  regulation  of  commerce  within 
the  meaning  of  the  Federal  Constitution,  and  such  is  the  doctrine 
laid  down  by  the  Supreme  Court  of  the  United  States.  15  Wall. 
293. 

So  it  has  been  held  that  "  a  tax  on  property  that  may  be  the  sub- 
ject of  commerce  under  congressional  regulations  is  not  a  tax  on 
commerce.     Neither  is  a  tax  on  property  which  has  been  the  subject 

of  such  commerce,  where  it  is  taxed  ^nly  as  property  and  in  com- 

_— -_  - 
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mon  with  all  other  property  within  the  State.''  Cooley  on  Taxa- 
tion, 62, 63  ;  Broum  v.  SUOe,  12  Wheat  419, 437  ;  WaHng  v.  Ma/gar, 
8  Wall.  110  ;  Pervwr  y.  The  CammonweaUh,  5  id.  475,  479. 

The  power  of  taxation  exercised  by  the  State  with  respect  to  the 
property  in  question  does  not  in  the  remotest  degree  directly  or  in- 
directly, infringe  upon  this  constitutional  provision  relating  to  the 
regulation  of  commerce. 

Third.  This  tax  cannot  be  regarded  as  a  duty  or  impost  leyied  by 
the  State  on  imports.  To  give  such  construction  to  it  and  to  recog- 
nize the  alleged  prohibition  contended  for,  would  create  an  exemp- 
tion for  all  goods  and  merchandise,  and  propei*ty  of  every  kind  and 
description  brought  into  the  State  for  sale  or  use,  and  by  such  con* 
struction  destroy  a  main  source  of  revenue  to  the  State. 

As  we  had  occasion  to  show  in  the  case  i*ef erred  to,  the  word 
"  imports ''  used  in  the  Constitution,  has  been  construed  to  apply 
not  to„  property  brought  or  im})orted  from  other  States  of  the  Union, 
bnt  solely  to  imports  from  foreign  countries.  Woodruff  v.  Farham, 
8  Wall.  123  ;  5  id.  479.  And  in  the  case  of  Woodruff  v.  Parham,  it 
was  expressly  held  that  a  uniform  tax  imposed  by  a  State  on  all 
sales  made  in  it,  wliether  made  by  a  citizen  of  such  State  or  another 
State,  and  whether  the  property  sold  was  the  product  of  that  State 
or  another,  was  valid.  And  in  the  opinion  i*endered  in  that  case, 
the  right  of  a  State  to  tax  the  pi^operty  itself  bi*ought  to  such  State 
for  sale  from  another,  was  distinctly  I'ecognized  and  broadly  stated. 

Cooley,  in  his  work  on  Taxation,  states  the  same  doctrine  in 
these  words  :  "  The  Federal  Constitution  provides  that  no  State 
shall,  without  consent  of  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  necessary  for  executing  its 
inspection  laws.  But  this  provision  has  no  application  to  articles 
transported  merely  from  one  State  to  another." 

We  find  no  en*or  in  the  judgment  appealed  from,  and  it  is  there* 
fore  affirmed  with  costs. 


Iksubance  Oil  Tank  Company  v.  Scott. 

<38La.Azin.946.) 
Trad&nuvrk  —  "  insurance  aU." 

IiUNiraiioe  oil "  is  a  valid  trade-mark  for  an  iUumioatiog  non  ezploaiye  oKL 

(Seencte.p.a^O.) 
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SUIT  to  enjoin  infringement  of  a  trade-mark.   The  opinion  states 
the  case.     The  injunction  was  refused  below. 

Leovy  £  KrutUchniity  for  appellant 

(Am.  S.  Rio$y  fcr  appellee. 

• 
FsKKER,  J.  The  oTidenoe  establishes,  that  prior  to  1873,  most 
of  the  illuminating  oils  produced  from  petroleum,  then  in  the 
market,  were  of  low  fire-test,  and  consequently  inflammable,  and 
also  generated  vapors  which,  in  certain  combinations  with  atmos- 
pheric air,  liable  to  take  place,  became  explosive  and  frequently 
caused  destruction  to  life  and  property.  Other  oils,  then  in  use,  not 
inflammable  or  explosive,  wei'e  deficient  in  illuminating  or  other 
qualities  requisite  to  fit  them  for  domestic  use  in  ordinary  lamps. 
There  existed  an  urgent  public  demand  for  an  illuminating  oil  of 
this  character,  combining,  with  perfect  safety,  the  other  necessary 
qualities  for  family  use.  With  the  view  of  supplying  this  demand, 
plaintiff  instituted  negotiations  with  certain  oil  refiners  in  Cleve- 
land, Ohio,  for  the  purpose  of  securing  the  production  of  an 
illuminating  oil,  having  certain  desiderated  qualities  as  to  color, 
specific  gravity,  flashing  i)oint,  and  fire-test. 

Plaintiff  succeeded,  in  1873,  in  procuring  an  oil,  manufactured 
for  it  and  under  its  orders,  possessing  the  required  qualities,  which 
after  examination  secured  the  public  approval  and  [recommendation 
of  the  board  of  health  of  this  State  and  of  the  insurance  companies 
of  New  Orleans  and  of  other  cities.  To  this  oil  plaintiff  gave  the 
name  ''  Insurance  Oil,"  and  adopted  that  name  as  its  '^  trade-mark," 
under  which  it  sold  this  particular  oil,  to  distinguish  it,  not  only 
from  other  different  oils,  but  also  from  all  oils  sold  by  others  than 
itself.  Application  was  made,  under  the  act  of  Congress,  to  the 
XT.  S.  Patent  Office  for  the  registry  of  this  trade-mark,  and  after 
due  examination,  the  commissioner  made  tlic  registry  and  issued  the 
certificate.  Plaintiff  had  made,  and  used,  a  stencil-plate  containing 
the  words  :  "Trade-mark  Insurance  Oil,  Pat.  Jan.  5,  1875,''  cut 
in  letters  of  peculiar  form  and  character  and  accompanied  with 
certain  distinctive  scroll-work,  with  which  it  branded  the  packages 
containing  this  oil  and  sold  by  it. 

Owing  to  the  character  of  the  oil  and  aided  by  active  and  ex- 
pensive canvassing  and  advertising,  plaintiff  succeeded  in  establishing 
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an  extensive  trade  in  this  and  contiguous  States,  profitable  to  itself 
and  advantageous  to  the  public  —  the  evidence  showing  that  no  ac* 
cident  has  ever  occurred  from  the  use  of  this  *' insurance  oil." 

The  defendant,  a  rival  dealer  in  oils  in  this  city,  after  the  reputa- 
tion of  plaintiff's  oil  had  been  thus  established,  commenced  putting 
up  and  selling  oils  dealt  in  by  him,  as  '^Insurance  Oil,"  and  had 
made  a  stencil-plate,  the  facsimile  of  tliat  used  by  plaintiff,  with 
which  he  caused  his  own  packages  to  be  branded  and  put  upon  the 
market. 

Plaintiff  brought  tlie  present  suit  to  restrain,  by  injunction,  the 
infringement  of  its  trade-mark  and  to  recover  damages. 

The  defenses,  interposed  by  exceptions  and  answer,  are  manifold, 
and  will  be  considered  in  order. 

[Omitting  minor  considerations.] 

Objection  is  made  that  the  words  "  Insurance  Oil  "  are  not  a 
legal  trade-mark,  because  thewonl  "insurance"  merely  denotes  the 
description  or  quality  of  the  article,  without  in  any  manner  indicat- 
ing origin  or  ownership. 

The  law  on  tliis  subject  is  tersely  expounded  by  Judge  Cooley: 
^^  in  general,  a  man  may  adopt  for  a  trade-mark  whatever  he 
chooses  ;  but  when  lie  jisserts,  and  seeks  to  enforce,  exclusive  right 
tlierein,  it  becomes  necessary  to  ascertain  whether  it  is  just  to  others 
that  this  be  permitted.  If  the  name,  device  or  designation  is  purely 
arbitrary  or  fanciful,  and  has  been  first  brought  into  use  by  him,  his 
right  to  the  exclusive  use  of  it  is  unquestionable.  But  the  mere 
designation  of  a  quality,  a>s  *  nourishing '  applied  to  an  article  of 
drink,  cannot  be  ai)propriated  tis  a  trade-mark  ;  neitlier  can  any 
general  description,  by  words  in  common  use,  of  a  kind  of  article, 
or  of  its  nature  or  (jualities. "  The  defendant  contends  tliat  the  trade- 
mark is  defective,  1st,  because  the  word  insurance,  as  applied  to  an 
illuminating  oil,  merely  denotes  the  <|Uiility  of  safety,  and  may 
therefore  bo  used  by  a  vendor  of  anv  safe  oil :  2d,  that  it  indicates 
that  the  oil  has  been  approved  by  insurance  companies,  and  so  may 
be  employed  as  applicable  to  any  oil  liaving  such  approval.  "Hie 
learned  judge  of  tlie  court  a  qua  sustained  the  defendant  on  these 
points  and  rejected  plaintiff*s  demand. 

We  cannot  agree  with  our  brother  of  the  District  Court.  While 
the  word  insurance  may,  by  some  process  of  association  of  ideas, 
suggest  the  notion  of  safety,  it  is  not  synonymous  with  safe,  nor  can 
it  be  said  to  describe  any  jiossible  quality  of  oil.  The  word  is  a  noaa 
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substantive,  not  grammatically  applicable  to  the  description  of  the 
qualities  of  things.  The  dictionary  furnishes  several  examples  of 
^ts  use  as  part  of  compound  words,  such  as  insurance -broker,  insur- 
ance-clerk, insurance-company,  insurance-office,  insurance-policy — 
all  of  which  have  well-understood  meanings ;  but  insurance-oil  is 
in  itself  meaningless,  conveying  no  rational  idea,  any  mora  than 
would  the  words,  insurance-house,  or  insurance-tree. 

Equally  untenable  is  the  idea  that  these  words  signify  that  the  oil 
has  been  recommended  by  insurance  companies.  That  the  selection 
of  this  name  was  suggested  by  the  fact  that  it  had  received  such 
approval,  is  admitted :  but  that  the  words  express  such  a  fact 
cannot  be  maintained. 

We  are  strengthened  m  our  conclusion  by  the  decision  of  the 
commissioner  of  patents  in  admitting  this  trade-mai*k  to  registry. 
The  authorities  of  the  patent  office,  from  long  experience,  are 
familiar  with  the  law  of  trade-marks,  and  their  decisions,  though 
not  conclusive,  are  entitled  to  great  consideration  by  courts  in  the 
determination  of  such  questions. 

5th.  It  is  urged  that  the  trade-mark  is  defective  because  not 
indicating  the  origin  or  ownership  of  the  article. 

There  are  authorities  holding  that  it  is  essential  to  the  validity  of 
a  trade-mark  that  it  should  indicate  the  name  or  address  of  the 
manufacturer  or  seller  of  the  articles,  in  such  manner  as  to  dis- 
tinguish them  as  the  goods  made  or  sold  by  the  parties  claiming  the 
benefit  thereof. 

We  consider  however  that  the  latest  and  best  authorities  establish 
that  such  particular  designation  is  not  essential ;  but  that  when  a 
particular  form  of  words  or  device,  otherwise  valid  as  a  trade-mark; 
has  been  first  employed  by  a  particular  maker  or  seller,  and  has  been 
used  by  him  upon  his  goods,  so  long  and  so  exclusively  as  to  have 
acquired,  by  association,  an  understood  reference  to  such  maker  or 
seller  as  the  originator  or  seller  of  articles  so  marked-p-this  will  be 
a  sufficient  compliance  with  the  law,  and  will  entitle  the  party  to 
protection. 

Browne  on  Trade-Marks,  §§  150,  151 ;  Charier  Oak  case,  44  Mo. 
173  ;  Congress  &  E.  Spring  Co.  v.  High  Rock  Co.,  67  Barb.  526  ; 
Boardman  v.  Meriden  B.  Co.,  35  Conn.  402 ;  Canal  Co.  v.  Clark^ 
13  Wall.  322  ;  Burnett  v.  Phalon,  3  Keyes,  594. 

The  evidence  brings  the  case  of  plaintiff  within  the  principle  of 
these  authorities. 

Vol.  XXXIX  —  87 
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[Minor  matters  omitted^] 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed  ;  and  it  is  now  adjudged 
and  decreed  that  the  original  injunction  herein  issued  be  reinstated 
and  made  perpetual,  and  that  plaintiff's  demand  in  damages  be  dis 
missed  as  in  case  of  nonsuit,  defendant  and  appellee  to  pay  costs  in 
both  courts. 

Rehearing  refused. 

NoTB  BT  THE  Rbpohtbr.— In  Jjxraibee  ▼.  Lewii^  Supreme  Court  of  Georgia,  January  17, 
188Se,  it  was  held  that '  Bnowflake,'*  as  applied  to  bread  or  crackera,  is  a  mere  deacriptioa 
of  whiteness,  lightness,  and  purity,  and  is  not  a  valid  trade-maric.  The  court  said.  '  *A 
trade-mark  is  defined  to  be  Uie  name,  symbol,  figure,  letter,  form,  or  device,  used  by  a 
manufacturer  or  merchant  to  designate  the  goods  he  manufactures  or  sells,  to  distinguish 
them  from  those  manufactured  or  sold  by  another,  to  the  end  that  they  may  be  known  in 
the  market  as  his,  and  to  secure  such  profits  as  result  from  a  reputation  for  superior  skill, 
industry,  or  enterprise.  A  trade>mark  which  designates  the  true  origin  or  ownership  of  the 
article  manufactured  or  sold  will  be  protected,  but  words  which  have  no  other  relation  to  the 
origin  or  ownership  than  merely  to  indicate  the  name  or  quality  will  not  be  protected.  Nor 
will  words  be  protected  which  all  persons  may  use  with  equal  truth  as  to  the  nature  of  a 
fact  which  they  are  used  to  signify,  because  all  alike  have  the  right  to  employ  them  for  the 
same  purpose.  And  so,  too,  a  name  merely  descriptive  of  an  article  of  trade,  its  qualities, 
ingredients,  or  characteristics,  cannot  be  employed  as  a  trade-mark,  and  the  exclusive  use 
of  it  be  entitled  to  legal  protection.  That  one  may  use  an  arbitrary  word,  when  not  de- 
scriptive of  the  character  or  quality  of  the  article  to  be  sold,  seems  to  be  settled  by  the 
rulings  of  various  courts.  Noted  instances  of  this  are  *  Pride '  as  a  trade-mark  for  cigarst 
*  Charter  Oak  *  for  stoves'  '  Lone  Jack  *  for  tobacco.  Is  not  the  term  ^Snowflake  *  a  mere 
descriptive  term  f  In  its  common  and  ordinary  sense  it  is  understood  to  be  descriptive  of 
whiteness,  lightness,  or  purity,  words  which  of  necessity  belong  to  the  public  and  are  com- 
mon alike  to  all.  When  applied  therefore  to  crackers  and  biscuits  it  affirms  unquestion- 
ably that  they  are  white,  light,  and  pure.  Whether  used  to  describe  the  quality  or  style 
of  this  sort  of  merchandise  or  not,  it  does  signify  those  facts  which  others  by  its  use  may 
express  with  equal  truth,  and  therefore  have  an  equal  right  to  its  use  for  that  purpose.** 
Faimiliar  examples  of  terms  not  capable  of  being  made  trade-marks  are  **  pictorial," 
**  night  blooming.'*  **  colonial,'*  ''ferro-phosphorated,'*  ** nourishing, '*  **^"  (including 
tobacco  of  two  diiferent  kinds),  **  porous,'*  "  rye  and  rock  **  {Van  BeQ,  ▼.  PreacoU,  ttt  N.  Y. 
630). 


Mechanics  ^nd  Traders'  Insurance  Gompaky  v.  Bichard- 

SON. 

(38  La.  Ann.  180&) 

PartnerMp  —  note  of  firm  made  by  one  partner  for  Ms  individtiol  debt 

Where  one  sues  a  firm  on  a  note  executed  to  him  in  their  name  by  one  of  th» 
partners  for  his  individual  debt,  he  cannot  recover  against  the  firm  or  the 
other  partners  without  affirmatively  showing  that  partner's  special  authoritj- 
or  a  ratification  by  the  other  partners.    {See  note,  p,  298 ) 
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ACTION  on  a  promissory  note.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 

JST.  JVl  Offden,  for  appellee. 

John  A.  Campbell  and  Bayne  £  RemhaWy  for  appellant. 

Bbricudez,  G.  J.  The  defendants,  a  firm  once  composed  of  John 
P.  Richardson  and  Qeorge  W.  Gary,  are  sought  to  be  held  liable  as 
indorsers  on  two  notes  purporting  to  liave  been  drawn,  the  one  by 
W.  A.  &  G.  W.  Gary  and  the  other  by  J.  J.  Pierce,  and  which  were 
duly  protested,  notice  of  same  having  been  regularly  given. 

Richardson  denied  any  liability,  specially  pleading  that  the  in- 
dorsement was  for  no  consideration  inuring  to  the  firm  or  to  him, 
as  plaintiffs  knew  or  should  have  known;  that  said  notes  or  indorse- 
ments were  not  made  or  used  for  said  firm  or  within  the  course  of 
its  business  and  by  any  person  authorized  thereto;  that  the  notes 
were  received  by  plaintiffs  in  a  private  matter  with  George  W.  Gary, 
totally  disconnected  with  the  firm  and  respondents,  as  plaintiffs 
knew  or  should  have  known;  that  the  firm  was  dissolved  long  prior 
to  the  institution  of  this  suit.  After  trial  the  lower  court  gave  judg- 
ment for  one  of  the  notes  for  tl,219.08,  and  rejected  plaintiff's  de- 
mand for  the  other  for  tl,733.39.  From  the  judgment  against  him 
Richardson  has  appealed. 

The  evidence  shows  that  the  notes  were  indorsed  by  O.  W.  Gary, 
in  the  name  of  Richardson  &  Gary,  and  were  subsequently  indorsed 
by  him  in  his  individual  name,  and  used  for  his  individual  purposes 
to  plaintiff's  knowledge,  the  consideration  of  the  transaction  being 
given  to  him  in  his  individual  capacity;  that  the  notes 'never  be- 
longed to  the  firm,  which  had  been  dissolved  prior  to  the  delivery 
to  the  plaintiffs  of  the  note  of  W.  A.  &  O.  W.  Gary,  the  dissolution 
being  known  to  the  plaintiffs. 

We  think  that  under  the  circumstances  of  this  case  the  indorse- 
ment of  Richardson  &  Gary,  being  in  the  hand  of  O.  W.  Gary,  and 
6.  W.  Gary  subsequently  indorsing  the  notes,  to  the  knowledge  of 
plaintiffs,  in  his  individual  name  and  using  them  for  his  individual 
purposes,  to  the  knoAvledge  of  the  plaintiffs,  these  were  under  the 
obligation  of  proving  that  the  transaction  had  been  authorized  by 
John  P.  Richardson,  or  that  the  consideration  had  inured  to  him  or 
to  the  firm  in  some  manner  which  they  have  not  done. 
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A  mortgage  of  firm  property  by  a  partner,  in  his  own  name,  con- 
veys no  title. 

The  act  of  each  partner  is  considered  the  act  of  the  whole  part- 
nership or  of  all  the  partners  only  so  far  as  that  act  was  within  the 
scope  of  the  business  of  the  firm.  1  Pars,  on  Part.  1873,  184;  2 
Miss.  163;  15  Ga.  197. 

Judge  Story  says  :  "Every  contract  in  the  name  of  the  firm,  in 
order  to  bind  the  partnership,  must  not  only  be  within  the  scope  of 
the  business  of  the  partnership,  but  it  must  be  made  with  a  party 
who  has  no  knowledge  or  notice  that  the  partner  is  acting  in  viola- 
tion of  his  obligations  and  duties  to  the  firm,  or  for  purposes  disap- 
proved of  by  the  finn,  or  in  favor  of  the  firm."  Story  on  Part.,  §'128; 
see  also,  Chitty  on  Bills,  48. 

Tlie  American  adjudications  decidedly  assume,  says  Parsons,  p. 
121,  that  the  third  party  taking  this  paper  with  the  knowledge  that 
it  was  given  for  the  private  or  personal  debt  of  one  partner,  knows 
enough  to  put  him  on  his  guard,  and  that  he  is  now  bound  to  in- 
quire whether  the  firm  authorized  the  use  of  their  name,  and  can 
only  hold  them  on  the  gi-ound  that  they  did  so  authorize  it  in  fact, 
and  this  he  must  show  as  the  foundation  of  his  claim.  In  other 
words,  the  American  courts  hold  the  doctrine,  that  a  third  party 
taking  from  a  partner  the  signature  of  his  firm  for  his  own  debt 
cannot  hold  that  firm  witliout  proof  of  authority,  adoption  or  ratifi- 
cation by  the  firm.  1  Pai*s.  on  Part.  184;  6  B.  Monr.  60;  4  Wend. 
168;  30  La.  Ann.  1291.  Multo  fortiori  is  such  the  case,  where  the 
paper  is  uttex^  after  the  dissolution  of  the  firm,  as  is  clearly  proved 
as  to  one  of  the  notes.  1  Dan.  on  Neg.  Inst.  278;  3  Kent.  Com.  63; 
Collycr  on  Part.  544,  127;  1  Stark,  Ev.  275;  30  Vt  225;  25  Ala.  475, 

*^The  ^lowcr  of  a  partner  is  limited  to  the  business  of  the  firm. 
He  who  knows  that  the  putner's  act  is  not  within  the  business,  knows 
that  it  is  not  authorized,  and  if  all  lie  knows  is,  that  the  partner  is 
acting  for  his  own  immediate,  direct  and  several  benefit,  he  has  no 
right  to  presume  that  the  finn  are  benefited  and  authorized  it."  1 
Pars,  on  Part.  228. 

There  are  some  acts  in  relation  to  negotiable  paper  which  carry 
with  them  the  presumption  that  the  partner  doing  them  was  not 
authonzed.  One  of  these  is  the  indorsing  paper  which  does  not  be- 
long to  it.     P.  235. 

'*  If  the  firm  iresiatB  payment,  it  will  be  sufficient  to  show  that  a 
copartner  signed  the  firm  name  for  a  private  debt  due  the  plaintiff^ 
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and  its  defense  is  then  complete,  unless  the  plaintiff  reply  by  showing 
the  assent  of  the  copartners."  1  Dan.  on  Neg.  Inst.  276;  12  Pet.  299; 
Collyeron  Part.,  §§  490,  491;  28  La.  Ann.  941;  10  L.  416;  5  id.  49. 

Under  the  circumstances  and  the  law,  we  cannot  hold  the  defend- 
ant, John  P.  Richardson,  liable. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  condemning  defendant  Bichardson  to  pay  $1,- 
210.08  with  interest  and  costs,  be  reversed,  and  that  judgment  be 
now  rendered  in  favor  of  said  defendant  rejecting  plaintiff's  demand, 
and  it  is  further  ordered  and  decreed  that  said  judgment  exonerat- 
ing said  defendant  from  liability  for  the  note  of  $1,733.39  be 
affirmed,  the  plaintiff  to  pay  costs  in  both  courts* 

Rehearing  refused. 

Fenner,  J.,  did  not  sit,  having  been  of  counsel. 

NoTK  BV  THE  REPORTER.  —  A  Similar  ruling  was  made  In  MxUual  NiatUmal  Bank  ▼.  Rieh^ 
ardnon^  33  La.  Ann.  1818.  The  court  said :  '*  If  a  creditor  of  one  of  the  two  partners  choose 
to  take  from  his  debtor  what  he  knows  to  be  partnwsbip  securitieii,  or  partnership  funds, 
without  ascertaining  whether  the  debtor  has  the  authority  of  his  partner  as  to  the  applica- 
tkn  of  paitnerahip  funds,  he  does  so  at  his  own  peril,  and  it  is  not  enough  that  he  has  even 
a  reasonable  cause  to  belieye  in  the  existence  of  the  authority. "  Kendall  v.  WotxU  L.  R.  6 
Bz.343:  Leremm  v.  Lane,  IS  C.  B.  (N.  S.)  ?78;  Maulden  v.  Branch  Bankt  2  Ala.  603, 512, 519; 
ISWend.  48B;lAki.  66&;6R.  120. 

"  In  AT  parte  QiAdinQ  (CoUyer  on  Partnership,  283),  Lord  Ltndhubst  said :  *  No  principle 
can  be  more  clear  than  that,  where  a  partner  and  a  creditor  enter  into  a  contract  on  a  sepa- 
ESte  account,  the  partner  cannot  pledge  the  partnership  fnads,  or  give  the  partnership 
afcceptanoes  in  discharge  of  the  contract,  so  as  to  bind  the  firm. '  The  Judgment  was  put 
on  the  ground,  that  unless  the  other  partner  assented  to  the  transaction  he  was  not 
bound,  and  that  it  was  the  duty  of  the  creditor  to  ascertain  whether  there  was  sudi  assent 
or  not. 

"In  Dob  V.  Halsey^  16  Johns  84,  the  difference  betweeu  Engllsli  and  American  Jurfspru- 
4ence  was  said  to  be  merely  on  the  question  of  onus^  it  being  there  on  the  partner  sought 
to  be  held  responsiUe,  while  It  is  here  on  the  creditor  seeking  payment.  It  was  there  said 
tiiat  there  exists  no  substantial  difference  between  taking  the  note  of  a  Arm  for  a  private 
debt  of  one  of  the  partners,  by  a  separate  creditor  of  a  partner  pledging  the  security  of  the 
Arm,  and  taking  the  property  of  the  Arm  to  pay  his  private  debt.  *  In  both  cases  the  act  is 
equally  injurious  to  the  other  parties.  It  is  taking  tJieir  common  property  to  pay  a  private 
debt  of  one  of  the  partners.^    7  Wend.  826;  6  Johns.  251 

**In  Rtyjcru  v.  BatehcUier^  12  Pet.  221,  the  U.  S.  Supreme  Court,  Justice  Stort  being  its 
organ,  said:  *  Whatever  actsare  done  by  any  partner  In  regard  to  partnership  property  or 
contracts,  beyond  the  scope  of  the  partnership,  must  in  general,  to  bind  the  partnership, 
be  derived  from  some  further  aathority,  expressed  or  implied,  conferred  or  such  partner, 
beyond  that  resulting  from  his  character  as  a  partner.  Such  is  Uie  general  principle .  and 
in  our  judgment  it  is  founded  on  good  sense  and  reason.  One  man  ought  not  to  be  permitted 
to  dispose  of  the  property,  or  bind  the  r^ts  of  another,  unless  the  latter  has  authorized 
the  act.  In  the  case  of  a  partner  paying  his  own  debt  out  of  the  partnership  funds,  it  is 
manifest  that  it  is  a  violation  of  his  duty  and  of  the  right  of  his  partners,  unless  they  have 
assented  to  it.    The  act  Is  an  illega]  conversion  of  funds.'    13  East,  in»;  2  Stark    317. 

"See  also,  1  Dan.  on  Neg.  Inst.  378,  and  cases  cited;  10  La.  416;  C3iftty  on  Gont  (11th  ed.) 
aB4;  Add.  on  Gont.  76;  OoUyer  on  Part.  283;  CoUyer  onCont.  SS  ^h  ^78;  Story  on  Part.  %% 
M,  MO;  Pars,  on  Part.  (2d.  ed.)  221.** 

See  CoUkmuien  ▼.  Judd,  43  Wis  213;  s.  c,  28  Am  Bep.  638;  Johnmn  v.  Hermv%  '*0  Ma 
Tl;  8.  c,  86  Am.  Rep.  808;  Carrie  ▼.  Cameron^  31  Klich.  873;  s.  o.,  18  Am.  Rep.  102. 
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Hartwell  v.  Alabama  Gold  Life  Iksubancb  Compakt. 

(ja  La.  Ann.  1858.) 

Inmranee — life  —  habits  of  sobriety. 

An  applicant  for  fnsarance  on  his  own  life  answered  in  the  application  that 
his  habits  then  were  and  always  had  been  8ot>er  and  temperate,  and  agreed 
that  the  policy  should  be  held  void  if  any  untrue  answer  should  have  been 
made  JBeld,  that  this  answer  being  in  fact  untrue,  the  policy  was  void, 
although  the  answer  was  made  in  good  faith  and  with  no  intent  to  deceive. 

ACTION  on  a  life  policy.     The  opinion  states  the  case.    The 
j)laintiif  had  judgment  below. 

Bayne  £  Denegre,  for  appellee. 
Tho8.  J,  Semmea,  for  apj)ellant. 

Levy,  J.  This  appeal  is  taken  from  a  judgment  of  the  Fifth 
District  Court  for  the  parish  of  Orleans,  based  on  the  verdict  of  a 
juiy  for  the  sum  of '<55,000,  with  legal  interest  thereon  from  Febru- 
ary 5,  1877,  being  the  amount  of  a  policy  of  insurance  on  the  life 
of  Thomas  C.  Hartwell  for  said  sum  of  $5,000.  The  policy  is  dated 
on  the  30th  of  March,  1874,  in  favor  of  his  children,  the  plaintiffs 
in  this  action. 

Hai-twell,  the  insured,  died  on  the  7th  of  November,  1877.  Due 
proof  of  his  death  was  made  and  submitted  to  the  company  and 
acknowledged,  as  to  its  receipt,  on  the  11th  of  December,  1877. 
Under  the  terms  of  the  policy,  if  not  forfeited  and  avoided  for  the 
causes  therein  set  forth,  it  was  payable  within  ninety  days  after 
proof  of  death  of  the  insured. 

On  demand,  within  the  delay  fixed  for  payment  of  the  amount  of 
the  policy,  the  defendant  company  refused  to  pay  the  same,  alleging 
as  reason  for  such  refusal,  that  the  policy  had  become  void,  and  all 
the  rights  of  the  insured  therein  and  thereunder  forfeited  by  reason 
of  misrepresentations  and  false  statements  made  by  the  deceased  in 
his  application  for  insurance,  which  application  and  the  statements 
made  therein  were  the  basis  and  consideration  of  the  issuance  of  the 
policy,  and  that  the  deceased  had  warranted  the  truth  of  the  state- 
ments and  declarations  therein  contained,  and  their  falsity  operated 
the  annulment  of  the  contract,  as  also  the  forfeiture  of  all  premiums 
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paid  by  the  insured.  The  misrepresentation  and  false  statements 
relied  upon  by  defendant  are  those  made  by  the  deceased  in  his 
application,  touching  the  use  by  him  of  intoxicating  liquors  and  his 
habits  as  to  sobriety,  anterior  to  and  at  the  time  of  making  the  ap- 
plication, as  well  as  to  his  subsequent  habits  of  drink. 

There  is  no  dispute  as  to  the  law  governing  the  case,  and  it  pi*e- 
sents  a  naked  question  of  fact  for  our  review  and  decision. 

Question  seven  in  the  application  is  as  follows  :  ''  Are  the  habits 
of  the  pai*ty,  at  the  present  time  and  have  they  always  been,  sober 
and  temperate  ?"  To  which  the  applicant  responded  "Yes."  In 
the  application  there  is  a  further  declaration  by  the  applicant,  to 
wit ;  "  If  the  party,  proposed  to  be  insured  on  this  application  for 
insurance,  shall  become  so  far  intemperate  in  the  use  of  opiates,  or 
ardent  spirits  or  intoxicating  beverages  as  to  seriously  impair  his 
health  and  shorten  the  term  of  his  life,  then  all  moneys  which  shall 
have  been  paid  on  account  of  such  insurance  shall  be  forfeited  to 
the  said  compay,  and  the  policy  void."  Question  thirty-two,  pro- 
pounded this  inquiry  :  ''Is  the  party  aware  that  any  untrue  or 
fraudulent  answers  to  the  above  questions  or  any  supj^ression  of  the 
facts  in  regai*d  to  the  party's  health  will  vitiate  the  policy  and  forfeit 
all  payments  made  thereon  ?  "  to  which  we  find  the  response  "  Yes." 
The  a])plication  also  contains  the  following :  ''This  declaration 
and  the  above  proposed  shall  be  the  basis  of  the  contract  between 
us  and  the  said  company." 

Here  then  is  a  plain,  clearly  expressed  contract,  entered  into  with 
a  full  and  explicit  declaration  of  the  intentions  of  the  parties,  a  clear 
understanding  of  the  basis  of  the  contract,  a  distinct  acknowledg- 
ment of  the  liabilities  incurred  on  both  sides,  and  an  unmistakable 
announcement  of  the  penalties  attaching  to  the  untruthfulness  of 
the  statements  and  declarations  on  which  the  contract  is  based. 

For  the  present  case  and  its  decision  we  deem  it  necessary  only  to 
direct  our  inquiries  to  the  question  :  Were  the  declarations  of  the 
insured,  as  contained  in  his  application,  true  ? 

Numerous  witnesses  have  testified  as  to  the  habits  of  the  deceased 
in  the  use  of  intoxicating  liquors,  prior  to  and  at  the  time  of  his 
effecting  the  insurance  upon  his  life  and  subsequent  thereto.  Habits 
of  intemperance  generally  grow  upon  the  victim  gradually  and  to 
him  insensibly,  and  he  is  aroused  to  an  appreciation  of  his  true 
condition,  if  at  all,  long  after  the  habit  has  become  fixed  and  has 
attracted,  if  not  public  attention  at  least  that  of  those  who  are 
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thrown  into  daily  or  constant  social  or  business  intercourse  with 
him,  and  with  self-sufficiency  and  egotistical  faith  in  liimself,  he 
denies  and  resents  as  inapplicable  to  him,  what  is  apparent  to 
others.  But  this  denial  on  his  part  or  disbelief  as  to  his  condition, 
does  not  affect  its  real  existence,  and  while  from  misconception  of 
the  truth  growing  out  of  a  perverted  or  distorted  view  taken  by 
himself,  he  may  be  acquitted  of  any  dishonest  attempt  at  deception 
or  misrepresentation,  Ifis  solemn  declaration,  although  made  with- 
out fraudulent  or  untruthful  intent,  which  induces  another  to  bind 
himself  in  a  manner  which  he  would  not  have  done  in  the  absence 
of  such  declaration,  cannot  be  invoked  to  the  detriment  of  that 
other  who  binds  himself  on  the  faith  of  its  correctness. 

We  do  not  deem  it  necessary  to  enter  into  a  detail  of  the  testi- 
mony found  in  the  record,  which  on  the  one  hand  goes  to  establish^ 
if  not  the  temperance  and  sobriety  of  the  deceased,  the  absence  of 
excessive  indulgence  in  the  use  of  ardent  spirits  or  intoxicating^ 
liquors,  and  on  the  other  hand  the  existence  of  such  excessive  use 
or  indulgence.  We  have  read  all  the  evidence  carefully,  have  con- 
sidered the  character  and  good  reputation  of  all  the  witnesses,  the 
relation  which  they  bore  to  the  deceased,  their  business  and  social 
intercourse  with  him,  their  means  of  knowledge  and  of  observation, 
their  general  and  special  and  intimate  acquaintance,  and  we  can  ar- 
rive at  no  other  conclusion  as  the  result  of  a  critical  examination, 
in  which  we  have  sought  to  give  its  due  weight  to  the  testimony  of 
all  the  witnesses,  than  that  the  representations  made  by  the  deceased, 
Thomas  C.  Hartwell,  in  his  application  for  insurance  and  which 
formed  the  basis  and  a  material  consideration  for  the  policy,  in  so 
far  as  they  relate  to  his  liabits  of  sobriety  and  temperance  prior  to 
and  at  the  time  of  the  application,  are  not  in  accordance  with  his 
real  condition,  and  not  in  themselves  truthful  in  the  sense  in  which 
the  insurance  company  accepted  and  acted  upon  them. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  or- 
dered, adjudged  and  decreed  that  there  be  judgment  in  favor  of  the 
defendant  rejecting  the  demands  of  plaintiffs  at  their  cost  in  botk 
courts. 

Behearing  refused. 
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Simpson  v.  Gaelakd. 

(72  Me.  40.) 
NeguHaihU  inatrufneni  —  tigninff  bp  ogenL 

A  note,  l^  which  "  the  sahflcribers  for  Carmel  Cheese  Manafactaring  Co. 
promise  to  pay/'  and  signed  bj  the  directors  of  the  company  withoat 
offidal  description,  is  the  obligation  of  the  company.    {Bee  note,  p.  299.) 

• 

ACTION  on  a  promissory  note.     The  opinion  shows  the  facts. 
The  plaintiff  had  judgment  below. 

A.  L,  Simpson,  for  plaintiff. 

W.  H,  McOrilKs  and  Chas.  P.  SMson,  for  defendants. 

LiBBET,  J.  The  question  involyed  in  this  case  is,  whether  the 
note  in  snit  is  the  note  of  the  defendants  or  of  the  Carmel  Cheese 
Manufacturing  Company. 

The  common-law  rule,  as  declared  by  the  earlier  decisions,  upon 

this  question,  has  been,  to  some  extent,  modified  by  our  statute  (R. 

8.,  ch.  73,  §  15)  and  the  more  recent  decisions  of  the  courts.     In 

NohUborc?  v.  Clarh,  68  Me.  87 ;  s.  a,  28  Am.  Hep.  22,  this  court. 
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mf ter  an  examinatioD  of  decided  cases  and  our  statutory  provisions, 
declared  the  rule  as  follows :  '*  Applying  the  principles  settled  by 
the  courts,  and  the  provisions  of  our  statutes  to  the  question  under 
oonsideration,  we  think  the  true  rule  in  this  State  is,  that  where  a 
deed  is  executed  by  an  agent  or  attorney,  with  authority  therefor, 
and  it  appears  by  the  deed  that  it  was  the  intention  of  the  parties 
to  bind  the  principal  or  constituent,  that  it  should  be  his  deed  and 
not  the  deed  of  the  agent  or  attorney,  it  must  be  regarded  as  the 
•deed  of  the  principal  or  constituent,  though  signed  by  the  agent  or 
-attorney  in  his  own  name.  In  determining  the  meaning  of  the 
])artios,  recourse  must  be  had  to  the  whole  instrument,  the  granting 
part,  the  covenants,  the  attestation  clause,  the  sealing  and  acknowl- 
edgment, as  well  as  the  manner  of  signing.  If  signed  by  the 
4igent  in  his  own  name,  it  must  appear  by  the  deed,  that  he  did  so 
for  his  principal.  This  may  appear  in  the  body  of  the  deed,  as  well 
us  immediately  after  the  signature." 

This  rule  applies  with  full  force  to  simple  contracts,  as  well  as  to 
deeds ;  and  applying  it  to  the  note  in  suit,  it  remains  to  be  deter- 
mined whether  it  appears  by  the  terms  of  the  note,  that  it  was 
the  intention  of  the  parties  to  bind  the  Garmel  Cheese  Manufac- 
turing Company,  and  not  the  defendants.  In  determining  this 
question,  we  must  assume  that  the  defendants  were  duly  authorized 
to  make  the  note  for  the  company.  They  offered  to  prove  it,  and  as 
the  statute  cited,  makes  the  authority  of  the  agent  an  essential  ele- 
ment to  be  considered,  we  think  the  evidence  offered  to  prove  the 
authority  was  admissible.  NohUboro*  v.  Glarky  68  Me.  93 ;  s. 
c,  28  Am.  Bep.  22 ;  Draper  v.  Ma$8.  Steam  Heating  Cb.y  5  Allen, 
539. 

The  defendants  sign  their  own  names  only ;  but  in  the  body  of 
the  note  they  say,  '•  We,  the  subscribers,  for  the  Carmel  Cheese 
Manufacturing  Company,  promise  to  pay."  If  the  words  "for  the 
Carmel  Cheese  Manufacturing  Company,"  had  been  omitted  from 
the  body  of  the  note,  and  had  been  written  against  the  defendant's 
signatures,  the  authorities  are  quite  uniform  that  the  note  would  be 
the  note  of  the  company,  and  not  of  the  defendants.  Sturdivant 
Y.  Hully  59  Me.  172  ;  s.  c,  8  Am.  Bep.  704 ;  Atkins  v.  Brown,  59  Me. 
W  ;  Sheridan  v.  Carpenter,  61  id.  83  ;  Winship  v.  Smithy  id.  121 ; 
BeOouY.  Talbotyl6  Mass.  461;  Tu4:ker  Marifg  Co.  v.  Fairhafiks, 
98  id.  101 ;  Morrell  v.  Codding,  4  Allen,  403  ;  Draper  v.  Mau. 
-Steam  Heating  Co. ,  5  id.  338. 
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By  the  rule  laid  down  in  Nobkboro'  v.  Clarky  supra,  the  words 
Qsed  in  the  body  of  the  note,  tending  to  sliow  the  meaning  of  the 
parties,  should  have  the  same  force  and  effect  as  if  following  or 
written  against  the  defendant's  signatures.  Their  meaning  is  as 
significant  in  the  one  case  as  in  the  other.  We  are  aware  that  the 
Massachusetts  court  in  Morrill  v.  Codding,  supra,  held  differently, 
and  in  discussing  the  question  of  the  effect  of  the  language  used  in 
the  body  of  the  note,  say  :  "  Had  these  words  immediately  pre- 
ceded or  followed  the  names  of  the  signers,  with  the  'by  *  or  '  for,' 
it  would  have  been  the  promise  of  the  Baptist  Church  of  Lee  ";  but 
it  was  held  that  they  did  not  have  the  same  effect  in  the  body  of 
the  note.  This  case,  in  this  respect,  is  neither  in  harmony  with  the 
later  decisions  in  Massachusetts  nor  with  our  own.  Carpenter  y. 
Fiarnsworthy  106  Mass,  661 ;  s.  c,  8  Am.  Rep.  360  \  L.  £  0. 
Manufacturing  Co.  v.  Russell,  112  Mass.  387 ;  Chipman  v.  Foster, 
119  id.  189. 

In  the  note  the  defendants  say :  "We  ♦  ♦  for  the  Carmel 
Cheese  Manufacturing  Company,  promise."  "For  his  principal " 
are  the  words  used  in  our  statute  above  cited,  in  regard  to  the 
proper  execution  of  a  contract  by  an  agent ;  and  "  for  "  when  so 
used,  means  "  in  behalf  of."  BalUni  v.  Talbot,  and  Tucker  Man^g 
Co.  y.  Fairbanks,  supra.  The  language  used  discloses  the  name  of 
tne  principal,  and  is  equivalent  to  a  declaration  by  the  defendants, 
that  they  promise  in  behalf  of  their  principal,  and  not  for  them- 
selves ;  and  we  think  both  parties  must  have  so  understood  it. 
Upon  t\ie  evidence  reported,  the  defendants  are  not  personally 
liable. 

Default  off  ;  action  to  stand  for  trial. 

Applkton,  C.  J.,  Walton  Danforth.  Virgin  and  Peters, 
JJ.,  concurred. 

No^n  BT  Tme  Rbpostbr.— Several  analogous  eases  In  this  volume  of  Maine  Reports  may 
adTantageousiy  be  grouped  with  this. 

In  Purinton  r.  Ins.  Co,,  72  Me.  28»  upon  an  agreement  commencing,  **This  agreement 
made  between  Fletcher  A  Bonney  of  Boston,  Superintendents  of  Kew  England  Agencies 
for  tlia  Security  life  Insurance  and  Annuity  Company  of  New  York,  of  the  first  part,  and 
Stephen  O.  Purinton,  of  the  second  part/*  and  ending,  *'In  witness  whereof  the  said 
parties  have  set  their  hands  and  seals.  John  W.  Fletcher,  Supt.  N.  B.  Agent  (seal),  Stephen 
O.  Purinton  (Mai),"  everything  in  the  body  of  the  Instrument  being  appropriate  to  an 
agreement  with  the  company,  and  inappropriate  to  an  agreement  with  the  agents  of  the 
compai>^',  field  that  an  action  may  be  maintained  by  Purinton  against  the  company,  if  the 
agreei^eir^  is  authorised  by  the  company,  for  a  breach  of  the  covenants  of  such  agrsment. 
Citing  ifrMeboro'  v.  CZar^  supra«  the  court  said:  '*It  is  our  belief  that  the  persons  con* 
otaraefi  lo  drafting  the  instrument  before  us  intended  that  the  defendants  should  be  bound 
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by  It.  We  think  that  tbe  Instrument  taken  as  a  whole  is  appropriate  for  that  putx>oee. 
The  names  of  the  principals  are  disclosed.  The  persons  acting  for  them  are  denominated 
superintendents,  implying  an  agency  on  their  part.  The  business  to  be  performed  by  the 
plaintiff  is  for  the  company  and  not  for  the  agents  of  the  company.  The  plaintiff  is  to- 
receive  his  instructions  from  and  make  his  reports  to  the  company.  His  compensation 
comes  from  the  company.''  *'  Tne  plaintiff  contends  that  the  meaning  is  that  Fletcher  and 
Bonney  *for'  tbe  insurance  company  enter  into  the  contract  The  defendants  render 
it  as  merely  describing  themselves  as  superintendents  '  for '  the  New  England  agenciea 
*of  *  the  insurance  company.  The  words  alone  could  be  construed  either  way.  But- 
with  the  aid  of  the  light  that  is  shed  upon  this  part  of  the  contract  from  its  other  parts, 
we  think  It  may  well  be  supposed  that  both  ideas  are  involved  in  the  expression,  and  that 
Fletcher  and  Bonney  meant  to  say  that  they  were  the  agents  of  and  were  also  contracting 
for  the  insurance  company  *' 

In  Castte  v.  BelfoMt  Foundry  Co.^  72  Me.  167,  it  was  held  that  a  note  signed  "  Belfast 
Foundry  Company,  N.  W.  Castle.  President,"  binds  the  company.  The  court  said:  '*  It  is 
urged  that  '  the  notes  declared  upon  do  not  on  their  face  purport  to  be  the  promissory 
notes  of  the  Belfast  Foundry  Company.*  The  notes  in  suit  were  payable '  at  office  of  Belfast 
Foundry  Company.*  They  were  intended  to  bind  some  person  or  corporation.  They  wers 
not  intended  to  bind  the  president  personally,  for  if  they  had  been  so  intended  he  would  not 
have  signed  the  name  of  the  corporation  whose  agent  he  was  and  which  he  had  ample 
authority  to  bind.  In  Drapery.  Masaach^iaettK Steam  HeaJting  Co.,  5  Allen,  338,  the  signa- 
ture was  as  in  the  case  at  bar.  Thus,  *  Massachusetts  Steam  Heating  Company.,  L.  S. 
Fuller,  Treasurer.*  In  his  opinion.  Hoar,  J  ,  says:  **Tbe  name  of  the  company  is  signed 
to  the  note.  This  signature  could  not  be  made  by  the  corporation  itself,  and  must  have 
been  written  by  some  officer  or  agent.  It  was  manifestly  proper  that  some  inclicatioa 
should  be  given  by  whom  the  signature  was  made,  as  evidence  of  its  genuineness;  and  Fuller 
added  his  own,  with  the  designation  of  his  official  character.  And  that  the  whole,  taken 
together,  shows  it  to  be  the  signature  of  the  Massachusetts  Steam  Heating  Company,  and 
not  of  Fuller.*  The  principle  decided  In  this  case  is  to  be  found  in  Abbott  v.  Shawmut  Irw. 
Cd.,  8  Allen,  315,  and  in  Atkiiis  v.  Brown,  60  Me.  90.  In  tbe  cases  cited  by  the  learned 
counsel  for  the  defendant  the  signer  appends  to  his  signature  a  description  of  himself  a» 
agent,  president,  trustee  or  treasurer  of  some  corporation,  as  in  Slawson  v.  Lorinu*  5  Allen, 
840,  the  next  case  to  that  of  Draper  v.  Mass,  Steam  Heating  Cb.,  before  cited,  as  well  as 
in  the  other  cases  relied  upon .  *' 

In  Rtissell  v.  Folsom,  72  Me.  486,  it  was  held  that  an  action  may  be  maintained  by  the 
indorsee  of  a  promissory  note  payable  to  the  order  of  a  corporation  and  indorsed  thus: 
**  Charles  B.  Folsom,  Treas.,**  by  one  who  held  that  office  in  the  corporation  and  was  au- 
thorized to  perform  the  financial  business  thereof.  The  court  said :  "  In  Farrar  v.  (jilmaiu 
19  Me.  441,  the  indorsement  was  by  the  cashier.  In  Ckase  v.  Hathorn^  61  id.  503,  by  A. 
Hobart,  treasurer  of  Newport  Savings  Bank ;  in  Dunn  v.  Wcstfmf  71  id.  275;  s.  c,  36  Am. 
Rep.  310,  by  the  treasurer.  In  Castle  v.  Belfast  Foundry  Co  ,73  Me.  167,  the  signature 
wasWm.  H.  Castle,  President.  In  Nicholas  y.  OHror,  86  N.  H.  819,  the  indorsement  was 
by  W.  Earl.  Sec*y,  and  held  a  good  indorsement  of  a  note  payable  to  an  insurance  com- 
pany. InFolgcry.  C7ia.8e,  18  Pick.  63,  the  note  of  a  bank  was  indorsed  P.  H.  Folger, 
Cashier,  and  it  was  held  to  pass  the  title  to  the  note,  Wilde,  J. ,  remarking  that  '  ^  the  in- 
dorsement by  the  cashier  in  his  official  capacity  sufficiently  shows,  that  the  indorsement 
was  made  in  behalf  of  the  bank,  and  if  that  is  not  sufficiently  certain,  the  plaintiff^  have 
the  right  now  to  affix  the  name  of  the  corporation.*  In  Mclntyre  v.  Preston t  6  Oil.  48,  a 
note  payable  to  a  corporation  was  transferred  by  its  authorized  officer  Indorsing  the  same 
by  his  own  name  v^ith  his  official  designation  and  the  indorsement  was  held  to  pass  the 
title  to  the  note.*'  See  Hypes  v.  Orijfin,  89  111.  134 ;  s.  c,  81  Am.  Rep.  71 ;  Hardy  v.  PUcher, 
57  Miss.  18:  s.  c,  34  Am.  Hep.  431;  School  Town  of  MonticeUo  v.  Kendall,  72  Ind.  91;  8. 
c,  87  Am.  Rep.  139;  Anderson  v.  Pearee,  86  Ark.  293;  8.C.,  88  Am.  Rep.  89;  Bryson  v. 
Lucas,  84  N.  C.  680;  s.  a,  87  Am.  Rep.  634;  TUden  v.  Barnard,  43  Mich.  76;  s.  o.,  88  Am. 
Rep.  197. 

In  Bufaio  CaXh.  Inti.  v.  Wetttner,  N.  Y.  Ct.  App.,  Dec.  1881,  the  contract  was  made  by 
an  offlfoer  on  behalf  of  a  corporation,  and  conomenoed:  "  Aitidee  of  agreement  betweeo 
W.  of  tbe  first  part  and  F..  president,  of  the  second  part,"  and  was  signed  and  sealed  by 
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the  partii«.F.  adding  to  his Bignature  the  words,  -'Ft-es't  of  Buffalo  Catholic  Institute." 
The  contract  contained  a  provision  that  it  was  made  on  condition  **  that  the  Buffalo  Cath< 
olic  Institute  will  accept  and  approve  of  this  purchase  and  its  terms  and  agreement  on  or 
before  November  1,  next."  Hdd^  that  the  contract  was  between  W.  and  F.  and  not  be- 
tween W.  and  the  corporation. 

In  Pack  V.  WtiUc,  78 Ky.  243,  a  note  running,  "we,  the  directors  of  the  Big  Eagle  and 
Harrison  Turnpike  Company,  promise,*'  etc.,  and  signed  by  the  defendants  as  individuals, 
was  fuld  the  individual  obligation  of  the  signers.  The  court  said:  '*  There  is  nothing  on 
the  face  of  the  paper  showing  that  the  money  was  to  be  applied  to  the  benefit  of  the  cor- 
poration or  to  discharge  a  debt  due  by  it.  The  corporate  name  embodied  in  the  note  may 
imply  that  the  corporation  was  interested  in  some  manner  in  the  consideration  ;  but  to 
make  it  liable  on  the  obligation  it  must  be  averred  and  proven  that  it  was  executed  and  re- 
ceived as  the  obligation  of  the  company,  and  by  mutual  mistake  the  parties  failed  to  use 
language  creating  the  liability.  If  these  independent  averments  must  be  made  in  ordw 
to  recover  against  the  company,  it  necessarily  follows  that  without  such  averments  it 
must  be  regarded  as  a  joint  undertaking  of  the  parties  whose  names  appear  as  obligors. 
This  is  the  proper  test  in  determining  the  liability  of  parties  upon  the  face  of  an  instru- 
ment like  this.  If  averments  are  necessaiy  other  than  that  the  parties  signed  the  note 
and  undertook  to  pay  and  had  failed  to  comply,  in  order  to  make  the  corporation  liable, 
the  paper  must  be  regarded  as  the  obligation  of  those  signing  it,  and  instead  of  raising  the 
question  of  corporate  liability  by  demurrer,  it  can  only  be  made  by  a  proper  answer.  Cer- 
tain language  contained  in  obligations  has  been  held  to  be  in  explanation  of  the  intention 
of  the  parties,  and  when  appearing  on  the  face  of  the  i>aper  that  the  writing  had  been 
given  tor  the  debt  of  ihe  corporation,  the  presumption  has  been  Indulged  in  some  cases 
that  the  parties  signing  were  not  individually  liable. 

**  There  is  a  material  difference  between  this  class  of  cases  and  the  case  being  considered. 
In  the  case  of  Trtisk  v.  J7obert8, 1  B.  Monr.,  the  note  read  as  follows:  '  For  value  received 
we,  as  trustees  of  the  town  of  Harrodsburg,  jointly  and  severally  promise  to  pay,*  etc. 
In  that  case  the  defense  was  made  by  answer,  but  the  pleading  made  no  other  defense 
than  could  have  been  raised  on  a  demurrer.  There  was  no  allegation  of  a  mistake  in  the 
execution  of  the  instrument  or  any  statement  of  facts  showing  that  its  l^al  effect  was 
4lifferent  from  that  Intended  by  both  parties.  In  the  case  of  Yowell  v.  Dodd,  the  note  read: 
*  Twelve  months  after  date  the  president  and  directors  of  the  Hustonvllle  and  Bradfords- 
ville  Turnpike  Company  will  pay,'  etc.  This  court  held  that  it  was  the  note  of  the  cor- 
poration, and  made  a  distinction  between  that  case  and  the  case  of  Whitney  v.  SuddtUh^ 
S  Mete.,  as  in  the  last  named  case  the  promise  was,  *  we,  or  either  of  us,  president  and 
^Urectors,  promise  to  pay.*  The  effect  of  such  language  as  was  used  in  the  last  named 
ease  has  alwajrs  been  adjudged  to  be  an  individual  promise  by  the  party  signing,  and  not 
in  his  official  capacity." 

In  Faw  T.  MeoUt^  55  Gkt.  711,  it  was  held  that  the  following  obligation  created  an  individ- 
ual liability  <tt  the  part  of  the  maker:  **  Received  of  Mrs.  Julia  B.  Meals  by  the  hands  of 
Mrs.  Kary  W.  Phillips,  $900,  which  said  sum  of  money  I  obligate  myself  to  use  in  running 
<!apltal  of  the  Marietta  mill,  and  keep  the  same  in  money,  stock,  material  and  paper,  not 
subject  to  the  debts  of  the  mill .  I  further  obligate  myself  and  promise  to  pay  Mrs.  Meals 
twelve  and  one-half  per  cent  interest  on  the  same,  payable  monthly.  I  further  obligate 
myself  and  promise  to  pay  Mrs.  Meals  as  much  as  $500  of  the  principal  sum  on  or  before 
May  1,  next,  if  called  upon,  the  remainder  due  and  payable  twelve  months  after  date,  at 
which  said  time  and  date  I  promise  to  pay  Mrs.  Meals  or  bearer  whatever  of  said  princi- 
pal sum  and  interest  which  may  be  due  and  unpaid.  (Signed)  £.  Faw, 

"  Agent  of  the  Marietta  Paper  MUl  Company." 

In  Dai/Um  v.  TTome,  43  N.  J.  660,  a  bond  was  executed  by  ▲.  B.  C.  and  others  "  trustees 
of  the  Methodist  Episcopal  church,  of  Jacksonville,  their  successors  and  assigns,"  bind- 
ing themselves,  their  heirs,  executors  and  administrators,  and  signed  by  them  individually. 
Hdd^  a  penonal  and  not  a  corporate  bond.  The  court  said  :  * '  When  a  private  agent 
does  not  attempt,  in  a  sealed  Instrument,  to  bind  his  principal,  and  in  terms  Imposes  the 
obligation  on  himself.  I  regard  the  rule  as  entirely  settled  that  he  incurs  by  such  act  a 
personal  liability.  Chief  Justice  Gibson,  In  Hopkins  v.  Mehaffey,  11  S.  &  R.  196,  says  that 
such  is  the  legal  result  tand  such  agent  Is  liable  on  his  express  covenant,  although  he  de« 
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■ciibe  himself  as  ooDtractiiig  for  and  on  behalf  of  his  principal.  Ihat  this  is  the  SngUsh 
rule  appears  to  be  evidenced  by  a  uniform  train  of  decisions  beginning  with  Combes'*  case 
reported  by  Lord  Goes,  9  Rep.  75,  down  to  the  recent  case  of  FumivaU  ▼.  Coombet,  6  Man. 
&  Or.  786.  This  last  esse  is  strikingly  indicatlTe  of  the  strength  of  the  rule  above  asserted 
and  is  closely  in  point  with  respect  to  the  language  creating  the  personal  obligation.  The 
indenture  in  that  case  related  to  the  doing  of  repairs  on  a  parish  church,  and  the  defend- 
ants covenanted  for  themselves  and  for  their  successors,  church  wardens  and  overseers 
of  the  said  parish,  and  their  assigns.*  After  this  covenant  thus  expressed,  there  was  a 
proviso  to  tioB  effect  that  nothing  in  this  instrument  should  be  construed  as  imposing  any 
personal  covenant  or  obligation  upon  the  persons  executing ;  but  the  court  held  that  as  a 
personal  obligation  was  clearly  created  in  the  obligatory  part  of  the  bond,  the  proviso 
was  void  on  the  ground  of  repugnancy,  and  held  the  defendants  individually  liable.  The 
great  bulk  of  the  decisions  in  this  country  rests  on  this  same  ground .  Many  of  them  will 
be  found  collected  inl  Am.  L.  C.  008,  in  note  to  the  caaeot  MweUr.  Shato^  Thomp. 
liability  of  Officers  and  Agents,  100 ;  see  also,  Sheidon  v.  DurUap,  1  Harr.  S45  ;  Den  v. 
Hay,  IZab.  174  ;  Brovm  v.  Combe,  5  Dutch.  36.*' 

In  HUehooek  v.  Buchanan,  United  States  Supreme  Gourt,  April  10, 1888,  the  action  was 
on  the  following  bill  of  exdumge : 

"  Ovncx  or  BcLLXviLijeKAiL  Mill  Co  ,        ) 
Bbllbvillb,  III  Dec,  15, 1875.     { 
"  $5,477.18. 

"  Four  months  after  date,  pay  to  the  order  of  John  Stevens,  Jr.,  cashier,  $5^477.18,  value 
received,  and  charge  same  to  account  of  Belleville  Nail  Mill  Co. 

"  Wk.  C.  BccHAKiiN,  Preetdent, 
"  Jamis  a  Wauqh,  Secretary, 
*'  To  J.  H.  Pieper,  Treasurer,  Belleville,  El. 

The  court.  Gray,  J. ,  said :  **  The  bill  of  exchange  declared  on  is  manifestly  the  draft  of 
the  Belleville  Nail  Mill  Company,  and  not  of  the  individuals  by  whose  hands  it  is  sub- 
scribed. It  purports  to  be  made  at  the  office  of  the  company,  and  directs  the  drawee  U^ 
charge  the  amount  thereof  to  the  account  of  the  company,  of  which  the  signers  describe 
themselves  as  president  and  secretary.  An  instrument  bearing  on  its  face  all  these  signs 
of  being  the  contract  of  the  principal  cannot  be  held  to  bind  the  agents  personally.  Sayre 
T.  Nichole,  7 Cal.  535  ;  Carpenter  v.  Famstoorth,  106  Mass. 661 ;  s.  c,  8  Am.  Bep.  860,  and 
cases  there  dted." 

In  Scanlon  v.  Keiihj  103  HI.  6S4,  the  note  was  in  ordinary  form,  "toe  promise  to  pay," 
etc.,  but  was  signed,  **Samuel  L.  Keith,  President^  Chicago  Ready  Roofing  Co,"  and  at  the 
left  side  was  signed,  **  W.  H.  Kretzinger,  Secretary,"  with  the  seal  of  the  Chicago  Ready 
Roofing  Company,  attached.  Held,  that  evidence  was  admissible  to  show  the  incorpora- 
tion, etc.    The  court  said  : 

'*  Whatever  may  be  the  decisions  elsewhere  on  analogous  questions,  the  authorities  in 
this  State  are  full  to  the  point  a  party  will  not  be  permitted  to  show  by  oral  testimony, 
that  his  written  agreement,  understandingly  entered  Into,  was  not  in  fact  to  be  binding  on 
him.  Accordingly  It  was  held  in  Hypes  v.  Qriffi.n,  89  HI.  184;  s.  o.,  81  Am.  Rep.  71,  mainly 
on  the  authority  of  Powers  v.  Brtygs,  70  ni.  483,  that  where  trustees  of  a  church  corpora- 
tion made  a  note  in  their  individiuU  names,  although  they  described  themselves  as  trustees 
of  the  church,  parol  evidence  was  inadmissible  to  show  It  was  the  intention  of  the  parties 
it  was  to  be  the  note  of  the  church  corporation  and  not  the  note  of  the  trustees  executing 
it.  The  principle  running  through  that  and  other  cases  in  this  court  is,  that  such  instru- 
ments will  be  construed  as  the  parties  made  them,  without  the  aid  of  extrinsic  evidence. 
That  rule  of  interpretation  would  seem  to  be  as  well  settled  in  this  State  as  any  rule  can 
be.  But  there  is  another  principle  declared  in  Hypes  v.  Griffin,  that  has  more  immediate 
application  to  tiie  case  in  hand.  It  is  that  where  a  party  signs  his  name  as  cashier  or 
agent  for  a  banking,  railroad  or  other  corporation  in  drawing  drafts  and  bills  or  In  ac- 
cepting drafts  or  other  evidences  of  indebtedness  in  its  ordinary  business,  if  It  appears,  or 
is  made  to  appear,  it  is  the  obligation  of  the  corporation,  and  the  cashier  or  agent  or  other 
officer  had  authority  to  bind  the  corporation,  he  Is  not  personally  liable,  and  the  facts 
may  be  shown  by  extrinsic  evidence.  Most  generally  there  is  that  on  the  face  of  the  in- 
strument itself,  and  especially  where  the  execution  is  witnessed  by  the  seal  of  the  corpora* 
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tioD  attacbed  thereto,  that  Indicates  unmlBtakably  It  is  the  obligation  of  the  corporation. 
U  Is  seldom  any  one  takes  sach  paper  under  the  belief  it  is  the  obligation  of  the  officers 
executing  it  on  behalf  of  the  corporation.  But  parol  testimony  is  admissible  to  estabUsb* 
the  facta,  ooDateral  though  they  may  sometimes  be.  that  will  make  it  appear  past  all 
doubt  whose  obligation  it  is.  In  this  case  it  was  quite  proper  defendant  should  prove  the 
**  Chicago  Ready  Roofing  Company  *^  was  a  corporation  existing  under  the  laws  of  this 
State,  and  the  character  of  the  business  transacted  by  it.** 

**  This  case  is  certainly  a  much  stronger  one  for  holding  the  note  In  suit  to  be  the  obliga- 
tion of  the  corporation  than  the  case  of  JVeto  Market  SavinQS  Bank  v.  CHUet,  100  111. 
t&4.  In  that  case  the  parties  making  the  note  used  the  words  '  we '  In  the  body  of  lt» 
as  was  done  In  the  note  In  this  case  but  because  It  was  followed  Immediately  by  the- 
name  of  the  corporation  of  which  they  were  trustees.  It  was  held  the  word  '  we  *  had  re* 
fsrence  to  the  corporation  and  not  to  the  trustees  in  their  Individual  capacity.  Opposite 
their  signatures  was  placed  the  name  of  the  corporation.  The  conclusion  was,  it  ap- 
peared on  the  taoe  of  the  note  Itself  It  was  the  obligation  of  the  corporation.  More  cogent 
reasons  lead  to  the  same  conclusion  the  note  in  suit  was  executed  officially  and  not  indS- 
▼idualiy,  and  the  signatures  with  the  official  seal  affixed  were  placed  there  as  corporate 
acts,  in  order  to  the  execution  of  the  note  as  the  obligation  of  the  corporation.'* 

See  NewMatket  Savings  Bank  v.  GiUet,  anU,  sa 


LOAV  V.  TiBBETTS. 
(72  Me.  9S.) 
Boundary — side  of  road. 

A  grant  of  land  beginning  and  ending  "at  the  Bide"  of  a  road  extends 
•    to  the  center,  in  the  absence  of  words  showing  a  contrary  intention.    {See 
note,  p.  d05.) 

11HE  opinion  states  tho  point.     The  defendant  had  judgment 
below. 

Asa  Low,  for  plaintiff. 

R,  P.  TapUy,  for  defendant. 

Barrows^  J.  The  question  is,  whether  the  fee  in  the  locos 
(which  is  a  strip  about  twelve  rods  in  length,  by  forty-four  feet  in 
width,  being  a  section  of  a  duly  located  street  in  the  village  of 
Spring  Vale,  running  along  the  bank  of  Mousam  river,  cutting  a 
lot  formerly  owned  by  the  plaintiff  very  unequally,  and  leaving  the 
largest  part  of  it  on  the  side  farthest  from  the  river,  and  a  little 
irregularly  shaped  land  between  street  and  river)  is  m  the  plaintiff, 
or  in  the  defendant. 

After  the  street  was  built,  plaintiff  conveyed  his  lot  to  defendant. 
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describing  first  the  more  important  part,  as  ^'situate  in  the  village 
of  Spring  Vale  *  *  *  beginning  on  the  north-easterly  side  of 
the  new  road  leading  from  the  Province  Mills  Bridge  to  the  cotton 
mill,  and  at  the  southerly  corner  of  the  lot  as  now  fenced  belonging 
to  school  district  number  one,  *  *  *  and  running  (course  given) 
by  said  road  *  ♦  *  to  a  stake,"  and  thence  around  the  rear  of 
the  lot,  *^  to  the  place  begun  at ;  also  the  land  now  owned  by  said 
Low  between  said  road  and  Mousam  river." 

The  well-settled  doctrine  in  this  State  is,  that  a  grant  of  land 
bounded  on  a  highway  carries  the  fee  in  the  highway  to  the  center 
of  it,  if  the  grantor  owns  to  the  center,  unless  the  terms  of  the 
conveyance  clearly  and  distinctly  exclude  it,  so  as  to  control  the 
ordinary  presumption.  Oxton  v.  Oroves,  68  Me.  372;  s.  c,  28  Am. 
Eep.  75.  Here  the  principal  piece  is  bounded  by  the  road  as  a 
monument  or  abuttal.  So  is  the  land  lying  opposite  ^'between  the 
road  and  the  river." 

Is  there  enough  in  the  language  used,  to  exclude  the  street  from 
the  conveyance  ?  The  mere  mention  in  the  description  of  a  fixed 
])oint  on  the  -side  of  the  road  as  tlio  place  of  beginning  or  end  of 
one  or  more  of  the  lot  lines  does  not  seem  to  be  of  itself  snflScient. 
Cottle  V.  Young,  59  Me.  105, 109  ;  Johnson  v.  Anderson,  18  id.  76; 
nor  will  similar  language,  witli  reference  to  monuments  standing 
on  or  near  the  bank  of  a  stream,  in  lines  beginning  or  ending  at 
such  stream,  prevent  the  gi*antee  from  holding  ad  meditcm  filum 
aqucB.  PiJce  v.  Monroe,  36  Me.  309  ;  Robinson  v.  White,  42  id.  210, 
218;  Cold  Spring  Iron  Works  v.  ToUand,  9  Cush.  495,  496.  The 
case  of  Sibley  v.  Holden,  10  Pick.  249  (20  Am.  Dec.  521),  cited  by 
plaintiff,  was  commented  on  by  this  court,  in  Bucknam  v.  Bucknam, 
12  Me.  465,  and  that  of  Tyler  y.  Hammond,  11  Pick.  193,  in  Johnson 
V.  Anderson,  18  Me.  78  ;  and  the  apparent  force  of  these  decisions  is 
somewhat  restricted  and  explained  by  the  learned  court  which  pro- 
nounced them  in  NeuhaU  v.  Ireson,  8  Cush.  598,  and  Phillips  v. 
Botoers,  7  Gray,  24;  although  it  is  apparent  from  the  last  case  and 
from  Smith  v.  Slocomb,  9  Gray,  36,  that  the  Massachusetts  court 
lays  less  stress  upon  the  ordinary  presumption,  and  requires  less 
distinctness  in  the  terms  of  the  deed  to  obviate  it,  than  we  have 
done  in  the  cases  above  cited  from  the  18th,  59th  and  68th  of  our 
own  reports.  See  also,  Perkins'  note  to  Sibley  v.  Hold$n,  in  the 
second  edition  of  Pickering's  Reports,  vol.  10,  p.  251. 

Had  the  plaintiff  run  his  first  line  '^  by  the  north-easterly  side 
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line  of  said  road,"  instead  of  "  by  said  road,"  and  conveyed  the  land 
"  lying  between  the  south-westerly  side  line  of  said  road  and  Mousam 
river,"  instead  of  that  ^*  lying  between  said  road  and  Mousam  river," 
a  diflFerent  question  would  have  been  presented. 

In  the  absence  of  the  very  few  words  which  were  necessary  to 
make  plain  an  intention  on  the  part  of  the  plaintiff  to  reserve  the 
fee  in  the  land  covered  by  the  street  to  himself,  we  think  the  or- 
dinary presumption  and  construction  must  prevail 

Nonsuit  confirmed. 

Appleton,  C.  J.,  Walton,  Virgik,  LiBBEYandSYMONDS,  JJ., 
concurred. 

Note  bt  thb  Rkportbr.— A  contnuy  conclusion  was  reached  in  KinQB  C(mniy  Firt  Ina. 
Co.  T.  Stevens^  New  York  Court  of  Appeals,  Jan.  1888.  A  deed  of  land  contained  this 
description  :  **  Beginning  at  a  point  on  the  southerly  side  of  the  Wallahout  Bridge  road 
«nd  adjoining  the  land  now  or  lately  belonging  to  John  SIdllman/*  and  after  running 
certain  courses,  the  line  ran  along  the  land  of  Jacobus  Lott,  * '  north  forty-eight  degrees 
«nd  nine  minutes  west  504  feet  to  the  Wallabout  Bridge  road,"  and  thence  along  said  road 
1,285  feet  to  the  place  of  begrinning.  IfeZd,  that  the  road-bed  was  excluded  by  the  terms 
of  the  description,  within  the  cases.  Jachann  ▼.  Hathaway,  15  Johns.  447  (8  Am.  Deo. 
268);  EnglUh  ▼.  Brenttan.  60N.  Y.  609:  WhUe'sBank  of  Buffalo  v.  ^"{cholg,  04  id.  65. 
The  court  said  in  substance :  The  case  of  SitHty  ▼.  Ho^den^  10  Pick.  240  OiO  Am.  Dec.  581); 
SnMh  ▼.  Sloeomb,  9  Qray,  36,  and  Cottle  ▼.  Youno,  59  Me.  105,  confirm  this  conclusion.  The 
words  **  to  "  and  **  along  *'  the  rood,  in  the  description  in  question  if  not  controlled  l^ 
the  starting  point,  would  by  well-settled  construction  carry  the  boundary  line  to  the  cen- 
ter, but  it  is  to  be  observed  that  these  words  are  not  inconsistent  with  confining  Uie 
boundary  with  the  side  of  the  road.  It  was  held  in  Duntram  y.  WlUiamSj  37  N.  Y.  251, 
that  a  deed  bounded  on'a  highway  is  satisfied  by  title  extending  to  the  side  of  the  road, 
when  the  title  to  the  road  Ijed  was  not  in  the  grantor  but  in  third  persons,  and  according 
to  the  principle  of  that  case  the  absence  of  such  title  where  the  description  runs  to 
«nd  along  a  highway,  would  not  constitute  a  breach  of  the  covenant  of  seizin.  It  is 
generally  if  not  uniformly  conceded  that  a  grantor  of  land  abutting  on  a  highway  may 
reserve  the  hl^way  from  his  grant.  But  the  presumption  in  every  case  is  that  the  grantor 
did  not  intend  to  retain  the  fee  of  the  soil,  and  such  reservation  will  not  be  adjudged,  ex- 
cept when  it  clearly  appears  from  the  language  of  the  conveyance  that  such  reservation 
was  intended.  See  also,  ChUd  v.  Starr,  4  Hill,  880 :  Haliiey  v.  McOormiek,  18  N.  Y.  806; 
Serteca  Nation  v.  KnigM,  28  id.  408. 

A  similar  decision  was  reached  by  the  New  York  Supreme  Court,  in  Lee  t.  Lee,  37  Hun, 
1.  The  description  was  by  metes  and  bounds  as  follows :  *  *  Beginning  on  the  east  side  of 
the  Bloomingdale  road,  at  the  south-westerly  comer  of  lot  No.  S,  sold  to  Caleb  B.  Bower- 
ing,  and  running  thence  along  the  southern  boimdary  of  the  same,  south,  thence  to  the 
north-east  comer  of  lot  No.  4,  *  *  *  thence  along  the  same  north  to  the 
Bloomingdale  road  aforesaid,  thence  along  the  said  road  five  chains  to  the  place  of 
beginning,  containing  four  acres,  be  the  same  more  or  less."  The  court  gave  the  follow- 
ing review  of  authorities : 

'*  It  is  a  wellHsettled  rule  that  where  land  is  described  as  banning  '  at  a  road,*  or  *  on 
a  road,*  or  as  *  bounded  by  a  road,*  or  in  other  similar  form  of  expression  without  qualify- 
ing words,  the  boundary  or  point  of  beginning  is  the  center  of  the  road,  and  not  the  side 
thereof  ;  and  so,  where  land  is  conveyed  and  described  by  a  lot  number  as  Indicated  on  a 
map.  Mid  the  land  fronts  on  a  road  or  highway,  the  boundary  will  be  the  center  and  not 
the  side  of  the  road.  The  first  point  of  inquiry  in  such  constraction  is  usually  to  ascertain 
the  place  of  beginning  as  the  same  is  designated  in  the  deed,  and  if  the  place  of  beginning, 
where  ascertained,  is  a  monument  or  in  the  nature  of  a  monument,  that  is  a  controlling 
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drcumstanoe  to  determloe  the  true  location.  In  WhiU'aBank  ▼.  Niehots,  64  N.  Y.  65,  tho 
rule  is  thus  laid  down  :  '  Although  the  highway  is  in  one  sense  a  monument,  it  is  regarded 
as  a  line,  and  the  center  of  the  highway  in  such  case  is  regarded  as  the  true  boundary 
indicated,  as  is  the  case  when  a  tree,  stone,  or  other  similar  object  is  designated  as  a 
monument ;  the  center,  in  the  absence  of  any  other  indication,  is  regarded  as  giving  the 
true  boundary  or  limit  of  the  grant.  *  *  *  But  when  the  words  dearly  indicate 
an  intention  to  exclude  from  the  operation  of  the  grant  the  soil  of  the  highway,  it  is 
equally  well  settled  that  it  does  not  pass,  and  the  grantor  retains  the  title,  subject  only  to 
any  easement  which  mi^  exist  in  the  public  or  in  the  grantee  of  the  adjacent  lands.*  In 
that  case  the. grant  described  the  premises  as  commencing  at  the  intersection  of  the 
exterior  of  two  streets  :  and  the  court  held  that  the  point  thus  established  was  as  control* 
ling  as  any  monument  would  have  been,  and  must  control  the  other  parts  of  the  descrip- 
tion ;  and  that  oil  the  lines  of  the  granted  premises  must  conform  to  the  starting  point 
thus  designated,  and  that  although  but  for  that  designation  of  the  starting  point  of  the 
survey,  the  lines  along  the  two  streets  would  have  been  carried  to  the  center  of  those 
streets  respectively,  yet  they  were  necessarily  confined  to  the  exterior  lines  of  the  streets, 
BO  as  to  connect  at  the  starting  point.  And  Eiigliiifi  v.  Brennant  00  N.  Y.  600,  is  also  cited 
as  having  decided  that  precise  point. 

"  In  the  description  of  the  deed  now  under  conslderatloii  the  point  of  beginning  Is  given 
as  *  tJie  east  side  of  BUiominadale  road.*  The  effect  is  to  make  the  east  side  of  that  road 
a  fixed  monument  to  mark  the  starting  point  of  survey,  and  it  is  Impossible  without  doing 
violence  to  the  language  used  to  transfer  that  monument  to  the  center  of  the  Blooming- 
dale  road. 

**  In  £n<7{i8^  t.  Brciinan,  above  referred  to,  the  description  In  the  defendant's  deed  began 
as  follows ;  *  Beginning  at  the  south-westerly  comer  of  Flushing  and  Clermont  avenues, 
running  thence  westerly  along  Flushing  avenue  twenty-five  feet ;  thence  southerly,  at  right 
angles  to  Flushing  avenue,  seventy-nine  feet  nine  Inches  to  a  point  distant  forty  feet  seven 
Inches  and  a  half  westerly  from  the  westerly  side  of  Clermont  avenue.*  It  was  held  that 
by  this  description  the  grantor  excluded  the  street  from  the  conveyance ;  and  this  decision 
must  have  gone  upon  the  ground  that  tTie  we^erly  side  of  Clermont  avenue^  as  mentioned  in 
the  description,  was  a  fixed  monument  which  controlled  the  other  language  of  the  de- 
scription. 

**In  Jackson  v.  Hathaway^  15  Johns,  447,  the  boundary  b^gan  at  a  stake  by  the  side  of 
the  road  and  ran  thence  by  specified  courses  and  distances  which  gave  the  quantity  called 
for,  and  It  was  held  that  the  language  rebutted  the  presumption  that  the  fee  of  the  land 
in  the  road  was  intended  to  be  conveyed. 

"In  Sherman  v.  McKeon,  38  N.  Y.  2d6,  Miller,  J.,  in  delivering  the  opinion  of  the  court, 
says,  at  page  272:  *  It  is  also  equally  clear  that  the  deed  to  Robertson  did  not  include  the 
lot  in  question  as  the  description  bounds  the  premises  by  the  Mate  line  of  Grove  street,* 
evidently  meaning  the  old  line  as  it  existed  before  the  new  one  was  established  by  the 
proceedings  had  by  the  corporation,  which  at  that  time  had  been  quite  recently  confirmed. 
*  *  *  It  is  said  that  the  expression  employed  will  be  presumed  to  refer  to  the  late  center 
Une  in  connection  with  the  words  after  the  description  *  along  and  on  Grove  street.*  I 
think  that  it  will  not  bear  this  interpretation.  The  description  evidently  makes  a  distinc- 
tion between  the  old  line  and  the  new  one:  and  in  stating  a  line  for  a  boundary  it  cannot 
well  be  said  that  the  statement  of  itself  makes  the  center  the  line.  * 

"In  Bctbci>eH  v.  Utter,  1  Abb.  Ct.  App.  27,  the  description  reads  as  follows:  *  Beginning 
at  a  stake  and  stones  on  the  west  bank  of  the  Unadilla  river,*  and  thence  it  ran  around  the 
plat  until  another  line  came  by  the  desoription  to  the  river,*  '  and  thence  down  the  west 
bank  of  the  Unadilla  river  as  it  winds  and  turns,  to  the  place  of  beginning.*  Tho  court 
say:  '  The  words  *  to  the  Unadilla  river,'  according  to  the  usual  interpretation  of  such  an 
expression  in  conveyances  would  cariy  the  Une  to  the  center  of  the  river,  as  the  general 
rule  Is  that  where  a  line  touches  the  river  it  goes  to  the  center.  *  *  *  The  starting  point 
is  unequivocally  from  *  the  bank,*  and  not  from  the  center  of  the  river  ;  and  if  the  last 
fine  in  the  description  Is  confined  to  the  center  of  the  river.  It  cannot  run  *  to  the  place  of 
beginning '  as  the  description  requires ;  and  If  it  starts  from  the  center  of  the  river  and 
runs  '  to  the  place  of  beginning  -  It  would  neither  follow  the  center  of  the  rivor  nor  the 
^  west  bank  as  it  winds  and  turns,  *  according  to  the  description  in  the  deed.*   And  it  was 
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Iwld  that  the  description  conveyed  the  farm  to  the  west  bank  of  the  river  only,  leaving 
the  title  to  the  river  and  the  land  covered  by  it  in  the  grantors. 

"  In  Smith  V.  Sloeomh,  0  Qn^,  30-38,  it  was  held  that  the  conduslon  Is  Inevitable  that  the 
road  Is  excluded  when  the  boundary  starts  at  the  side  of  the  road  and  comes  back  to  the 
road,  and  thence  on  the  hne  of  the  road  to  the  place  of  beginning. 

^In  SUAey  w.  HoleUiK  10  Pick.  349,  the  court  say.  '  FVom  this  description  we  are  all  of 
the  opinion  that  the  line  must  begin  on  the  side  of  the  road,  and  at  that  point  exclude  the 
road;  then  the  question  is  whether,  when  the  description  returns  to  the  road  again,  it 
shall  be  taken  to  mean  the  side  or  the  center  of  the  road.  If  construed  to  be  the  center, 
then  the  remaining  line  would  neither  be  by  the  side  of  the  road  nor  the  center,  but  by  a 
diagonal  line  from  a  point  in  the  center  to  a  point  in  the  side.  This  would  not  only  be  ob- 
scure and  Inconsisteut  with  any  supposed  intent  of  the  parties,  but  repugnant  to  the  last 
clanse  in  the  description,  which  is  '  by  said  road  to  the  place  of  beginning.* 

**  A  contrary  rule  was  held  by  Oaklby,  J.,  in  Herri}io  v.  Ftefier,  1  Sandf.  344,  but  the 
question  was  not  involved  in  that  case,  for  the  words  of  description  were  *  beginning  at 
the  road.'  The  learned  Judge  thought  those  words  were  equivalent  to  '  beginning  at  the 
side  of  the  road;  *  and  upon  that  assumption  he  argued  that  the  words  *  running  along 
the  road  *  in  the  return  lines  were  controlling,  and  must  be  held  to  cany  the  line  along 
the  center  of  the  road.** 

See  Knetkmd  v.  Van  VdOtenlmrght  40  Wis.  434  ;  a.  o^  81  Am.  Bep.  719. 


Oablton  V.  Carltok. 

(79  Me.  U&.) 
Marriage  ^-divorced  woman* 8  action  againd  former  htuband, 

A  divorced  woman  can  recover  for  aervlces  rendered  by  her  to  her  former 

bueband  before  the  marriage. 

ASSUMPSIT.      The  opinion  states  the  point      The  plaintiff 
had  judgment  below. 

PitUibury  £  Potter,  for  plaintifF. 

S.  and  L.  Titconib,  for  defendant. 

Walton,  J.  The  question  is  whether  a  woman  who  is  divorced 
can  maintain  an  action  against  her  former  husband  for  personal 
services  performed  for  him  before  their  marriage.  We  think  she 
can.  **A  woman,  having  property,  is  not  deprived  of  any  part  of 
it  by  her  marriage."  Such  is  the  statute  law  of  this  State.  R.  S., 
ch.  61,  §  2.  The  word  "  property"  includes  choscs  in  action  as  well 
as  choses  in  possession.  It  includes  money  due  as  well  as  money 
possessed.  It  includes  money  due  for  personal  services  as  well  as 
money  due  for  any  thing  else.     In  its  broadest  sense  it  includes 
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CTery  thing  which  goes  to  make  up  one's  wealth  or  estate.  We  can- 
not doubt  that  this  is  the  sense  in  which  it  is  used  in  this  statute. 
It  follows  therefore  that  a  woman,  by  her  marriage,  can  no  more  be 
deprived  of  money  duo  to  her  than  she  can  of  money  actually  pos- 
sessed by  her,  of  money  due  from  the  man  she  marries  no  more  than 
of  money  due  from  any  one  else.  It  may  be  that  while  the  marriage 
relation  subsists  no  action  of  any  kind  can  be  maintained  by  her 
against  her  husband.  But  when  this  relation  ceases,  this  impedi- 
ment is  removed,  and  no  reason  is  perceived  why  she  can  not  then 
sue  him  as  well  as  any  one  else.  We  think  she  can.  Webster  v. 
Webster,  58  Me.  139;  s.  c,  4  Am.  Bep.  253;  Blake  v.  Blake,  64 
Me.  177. 

Exceptions  overruled.     Judgment  on  the  verdict. 

Appleton,  0.  J.,  Barrows,  Danforth,  Peters  and  Symonds, 
JJ.,  concurred. 


Robinson  v.  Ring. 

(72  Me.  140.) 
Gift — savinge  bank  deposit, 

A.  depoeited  money  in  a  savings  bank  in  the  name  of  B.  without  any  declara- 
tion  of  trust  contemporaneously  or  subsequently,  and  not  in  view  of  death, 
and  retained  the  deposit  book  until  his  death.  Meld,  not  a  gift  or  trust 
(See  note,  p.  810.) 

A  PPEAL  from  Probate  decree.     The  opinion  states  the  facts. 

D.  W,  Robinson,  petitioner  in  person, 

J.  W.  Spaulding  and  T.  J.  BuJcer,  for  respondent. 

Appleton,  C.  J.  This  is  an  appeal  from  a  decree  of  the  judge 
of  Probate  ordering  that  the  defendant  account  for  and  distribute 
among  the  heirs  of  Francis  B.  Ring  the  sum  of  thirteen  hundred 
dollai-s,  belonging  to  that  estate  but  not  included  in  the  inventory 
of  the  same. 

Notwithstanding  there  has  been  a  settlement  of  the  final  account 
of  an  administrator,   still  upon  ascertaining  that  there  are  out- 
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standing  debts  due  the  estate  and  collectible,  the  Probate  Court  may 
open  the  administration  and  order  further  proceedingcL  ''Even 
after  final  accounting  and  distributing,  an  executiMr  still  oontinues 
to  be  a  trustee."     Paff  v.  Kinney ^  1  Bradf.  1. 

The  question  presented  is  whether  there  are  Each  debts  due  the 
estate,  which  have  not  been  accounted  for  and  which  may  be  col- 
lected. 

It  seems  that  Francis  B.  Ring,  haying  deposited  in  the  Richmond 
sayings  bank  the  sum  of  $2,000,  the  bank  refused  to  receiye  a  further 
deposit  in  his  name;  that  he  then  made  a  deposit  of  three  hundred 
dollars  in  the  name  of  his  brother,  Stillman  H.  King;  that  he  con- 
tinued depositing  in  his  name  until  the  sum  amounted  to  thirteen 
hundred  dollars;  that  during  all  this  time  he  retained  the  deposit 
book  in  his  possession;  and  that  at  the  time  of  his  death  it  was  found 
among  his  papers.  There  is  no  eyidence  of  any  deliyery  of  the  same 
to  the  brother.  At  one  time  when  Stillman  H.  Ring  and  his  brother 
were  looking  oyer  the  papers  of  the  deceased,  he  had  his  book  in 
his  hands  and  asked  his  brother  if  he  should  keep  it,  to  which  the 
reply  was,  *^  No,  not  now,  I  will  keep  it.^ 

No  trust  was  declared  when  the  deposits  were  made  and  there  is 
no  satisfactory  eyidence  of  any  subsequent  declaration  of  trust. 
Stillman  H.  Ring  nowhere  testifies  that  the  deceased  oyer  gayc  the 
deposit  book  to  him. 

This  is  manifestly  not  a  gift  causa  mortis,  for  there  is  no  evidence 
of  any  act  or  declaration  under  the  pressure  of  immediate  or  im- 
pending death  or  of  any  delivery.  Orymes  y.  Hone,  49  N.  Y.  17;  s.  c, 
10  Am.  Rep.  313;  Cosby.  Dennison,  9  R.  I.  88;  s.  c.,11  Am.  Rep.  222. 

To  constitute  a  valid  gift  i?iter  vivos  the  giver  must  part  with  all 
present  and  future  dominion  over  the  property  given.  He  cannot 
give  it  and  at  the  same  time  retain  the  ownership  of  it.  There  must 
be  a  delivery  to  the  donee.  Carhton  v.  Lovejoy,  54  Me.  446.  Here 
was  no  delivery  as  such.  There  is  no  act  shown  to  have  been  done 
to  pass  the  title.  BrabrooJcy,  Boston  Five  Cents  Savings  Ba7ik,  104 
Mass.  228.  In  ffill  v.  Stevenson,  63  Me.  367;  s.  c,  18  Am.  Rep.  231, 
a  deliyery  of  a  savings  bank  book,  with  intent  to  give  the  donee  the 
deposits  represented  thereby,  was  held  a  good  delivery  to  constitute  a 
complete  gift  of  such  deposits,  but  here  there  is  the  absence  of  proof 
of  any  delivery  or  intent  to  give.  There  must  be  an  intention  to 
give,  and  this  must  be  carried  into  effect  by  an  actual  delivery. 
:  Taylor  v.  Fire  Department  of  New  York,  1  Edw.  Oh.  294. 
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Ill  all  the  cases  cited  there  was  a  deliyery  or  a  declaration-  that 
the  deposits  were  in  trust  as  in  Minor  y.  Roger Sy  40  Conn.  513;  s. 
c.  16  Am.  Bep.  69^  when  shortly  after  the  time  of  making  the  deposits 
the  depositor  stated  that  the  deposits  were  for  the  boy  in  whose  name 
they  were  made  by  her,  as  trustee,  and  the  court  found  it  was  a 
complete  gift  at  the  time  of  the  deposit.  In  Kemgan  v.  Bautigan, 
43  Conn.  17,  the  deposit  was  made  by  the  depositof  as  guardian  for 
the  niece,  in  whose  name  the  deposit  was  madeand  at  the  same  time 
the  declaration  was  made  that  it  was  for  her.  In  Davis  t.  Ney,  125 
Mass.  590;  8.  c,  28  Am.  Eep.  272,  there  was  a  delivery  and  assign- 
ment which  the  court  held  a  yalid  gift.  In  BlasdM  y.  Locke,  52 
N.  H.  238,  the  deposit  when  made  was  intended  as  a  gift  and  sub- 
sequently the  donee  was  informed  of  such  intention,  and  the  court 
enforced  the  trust  upon  which  the  deposit  was  made.  In  Tilling^ 
hast  y.  Wheaton,  8  R.  I.  536;  s.  c,  5  Am.  Bep.  621,  the  gift  was  one 
in  extremis,  and  was  accompanied  with  a  deliyery  of  the  sayings  bank 
pass  book. 

Without  going  more  fully  into  an  examination  of  the  authorities, 
the  eyidence  fails  to  satisfy  us  that  there  was  any  intention  to  giye, 
any  deliyery  to,  or  any  trust  created  in  fayor  of  Stillman  H.  Bing^ 

Decree  a  firmed. 

Waltok,  Baeeows,  Danfoeth,  Peters  and  Symonds,  JJ., 
concurred. 

NoTS  BT  TBI  Ecpoima.^  In  Northrop  ▼.  Hale,  79  Me.  876,  R.  deposited  a  tain  of  monef 
in  a  saTingB  bank  in  the  name  of  her  nephew,  N.  with  a  memorandum  that  the  depoelt  could 
be  paid  to  E.  She  retained  the  deposit  book  in  her  poflseasion  and  drew  out  the  dividends 
and  part  of  the  principal  during  her  life-time.  At  her  death  the  deposit  book  was  psniiod 
to  the  administrator.  Held,  in  a  suit  in  equity  by  N.  against  the  administrator  of  E.  for 
the  amount  of  the  depioBit  at  E.  's  death,  that  eyidence  aiiunde  as  to  the  intention  of  E.  in 
making  the  deposit  is  admissible  to  yary  the  effect  of  the  entries  in  the  deposit  book. 
The'court  said:  "  Money  is  often  deposited  In  savings  banks  in  such  a  form,  or  under  such 
circumstances  as  to  give  rise  to  litigation  to  determine  who  is  the  owner  of  it.  The  fol- 
lowing are  samples  of  this  dass  of  oases ;  Blaadd  v.  Locke,  68  N .  H.  288,  where  the  donor 
deposited  money  in  a  savings  bank  In  the  name  of  her  niece,  keeping  the  bank  book  herselt. 
Howard  v.  Windham  Bank,  40  V t.  607,  where  A.  deposited  money  belonging  to  himself 
to  the  credit  of  B.  keeping  the  deposit  book  himself.  Oardner  v.  Merritt,  S2Md  78 ;  s. 
o.,  8  Am.  Eep.  115,  where  a  deposit  was  made  by  a  grandmother  in  the  name  of  five  minor 
grandchUdren,  but  subject  to  her  order  or  the  order  of  her  daughter.  Minor  v.  Anders, 
40  Oonn.  512  ;  s  o  16  Am.  Eep.  60,  where  the  deposit  was  made  in  this  form  :  *  Maiy 
Daniels,  trustee  of  William  A.  Minor.*  Ray  v.  Simmona,  11  E.  I.  266 ;  s.  o.,  88  Am.  Eep. 
447,  where  the  deposit  was  in  this  form  :  ^  Dr.  Fall  Elver  Savings  Bank,  in  account  with 
Levi  Bosworth,  trustee  for  Marianna  Eay,  Cr. '  Hill  v.  Steveruon,  68  Me.  864;  s.  o.,  18  Am. 
Eep.  281,  where  the  deposit  was  made  In  the  name  of  the  donor  and  the  bank  book  wsa 
delivered  to  the  husband  of  one  of  the  intended  donees.  Oerrisli  v.  New  Bedford  JTisti- 
tuiionfor  Savings,  126  Mass.  160 ;  s.  o.,  35  Am.  Eep.  865,  where  a  father  made  three  de- 
posits as  trustee,  one  in  trust  for  his  only  son  and  the  others  in  trust  for  two  grsndchildreo. 
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tydng  separate  deposit  books  sad  keeping  them  in  his  own  possosoior^  In  all  of  these  cases 
liie  gifts  were  sustained,  but  to  enable  the  court  to  do  8o»  resort  was  had  to  eztraneous 
•fidence,  to  ssoertain  the  intent  of  the  donors.  And  in  the  case  last  cited,  the  compe- 
tency of  such  evidence  was  one  of  the  questions  submitted  to  the  court,  and  the  court 
held  it  was  admissible.  *  *  •  The  case  now  before  us  is  ona  of  the  same  class.  We 
think  the  evidence  is  admissible.  Such  evidence  was  admitted  in  all  the  cases  cited,  and 
we  have  been  referred  to  no  case  in  which  such  evidence  was  rejected.  In  the  case  last  cited 
(128  Mass.  150),  it  was  one  of  the  points  expressly  decided."  See  Young  v.  Foutifir,  80  N.  Y. 
48« ;  s.  c.,  88  Am.  Rep.  684;  Pierce  'r.Boeton  Five  Cent  Savinot  Bank^  1:89  Mass.  4S5 ;  s.  o., 
87  Am.  Rep.  871 :  Conaer  v.  Snowdefi^  poeL 

In  WUcnx  v.  Afutteson,  68  Wis.  8S,  it  was  held,  that  to  tttmsfer  title  to  personalty  by  ^ift, 
possession  of  the  property  must 'pass  from  the  donor,  during  his  life,  to  the  donee.  So 
where  several  hours  before  the  death  of  W.  he  stated  to  the  nurse  in  attendance  upon 
him  that  his  pocket-book  was  **  under  the  bed,  just  under  his  shoulders,"  and  requested 
bert9  *' take  it  and  give  it  (with  its  contents)  to  his  wife  when  she  came,"  but  nothing 
was  done  toward  complying  with  the  request  until  some  hours  after  W/s  death,  when  his 
body  was  moved  .and  the  nurse  took  the  pocket-book  from  the  place  described  and 
handed  it  to  another  person,  to  be  given  to  the  widow  of  the  deceased  if  she  should  come« 
otherwise  to  be  sent  to  her.  Held,  that  the  possession  did  not  pass  from  W.  during  his 
life. 

In  JferitoeC/ker  v.  Jforrteon,  78  Ry.  678,  M.  a  few  months  before  his  death  indorsed  upon 
each  of  two  notes  held  by  him,  *  *  I  transfer  the  within  note  as  a  gift  to  Miss  Agnes 
Morrison,"  and  handed  the  notes  to  his  nephew,  directing  him  to  put  them  away  and 
give  them  to  the  assignee  after  his  death.  M.  informed  Miss  Morrison  that  he  had  given 
her  the  notes.  Held,  sufficient  to  authorize  a  finding  of  a  gift.  Citing  Ray  v.  ;9fmmons,  11 
R  L  886 ;  8.  o.,  S3  Am.  Rep.  447;  EUie  v.  Seeor,  81  Mich.  486;  s. c,  18  Am.  Rep.  178;  HiR  v. 
Aeeensrm,  68  Me.  364 ;  a  o.,  18  Am.  Rep.  831 «  Minor  v.  Eogem^  40  Conn.  618 ;  s.  o^  16  Am. 
Bflp.88;  Gonip^s .appeal, 86 Oonn. 88;  s.G.,4Am.  Bep.  88;  Oardner v.  Jlferriit. 88 Md. TBI 
•i  0L« 8  Am, Bsfk.  116;  amt/Mrland  v,  SoutAerkitui^s  ildmr.,  6 Bush, 601* 


Stuart  y.  Walksb. 

(78  Me.  146.) 

WSU^  dtvUe^life-eitaU  or  fee 

A  testator  beqaeathed  and  devised  property  to  his  wife,  ^  with  the  right  to  nse^ 
■ell,  or  otherwiae  dispose  of  the  same,  and  the  inoome  and  increase  thereof, 
aooording  to  her  own  will  and  pleasure,  during  her  life-time.  And  so  much 
of  said  estate,  with  the  increase,  income  and  proceeds  thereof,  as  might  ie> 
main  unexpended  and  undisposed  of  by  her  at  her  decease,"  he  gave  to 
others.    HM,  that  the  wife  took  only  a  life-estate.    {8ee  note^  p.  818 ) 


B 


ILL  for  constraction  of  a  will.     The  opinion  states  the  case. 


Wilson  S  Woodward,  for  plaintiffs, 

Chas*  P.  Stetson  and  B.  Walker,  for  defendants. 
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Peters,  J.  A  testator  makes  the  following  devise:  "  I  give,  de- 
vise, and  bequeath  unto  my  wife,  Mary  Berry,  all  the  rest  and  resi- 
due of  my  estate,  real  and  personal,  of  what  kind  soever  and  wherever 
situate,  with  the  right  to  use,  occupy,  lease,  exchange,  sell  or 
otherwise  dispose  of  the  same,  and  the  increase  and  income  thereof, 
according  to  her  own  will  and  pleasure  during  her  life-time.  Mean- 
ing and  intending  hereby  that  the  said  Mary  Berry  during  her  life- 
time shall  have  the  absolute  right,  power  and  authority  to  use  and 
dispose  of,  by  sale  or  otherwise,  all  said  devised  estate,  real  and  per- 
sonal, for  her  own  support,  and  for  any  and  all  other  purposes  to 
which  she  may  choose  to  appropriate  it. 

"  And  so  much  of  said  estate  so  devised  to  my  said  wife,  together 
with  the  increase,  income  and  proceeds  thereof,  as  may  remain  un- 
expended and  undisposed  of  by  her  at  her  decease,  I  give,  devise, 
and  bequeath  unto  the  said  Frances  Li.  Sargent,  her  heirs  and  as- 
signs forever,  if  she  shall  then  be  living;  and  if  not  living,  then  to 
such  children  or  child  of  said  Frances  as  may  be  living  at  that  time.'* 

Did  Mary  Berry  take  a  fee  simply,  or  only  a  life-estate,  in  the 
property  devised? 

The  defendants  contend  that  where  a  life-estate  is  devised,  whether 
impliedly  or  expressly  given,  with  an  unqualified  power  of  disposal 
annexed,  a  gift  or  limitation  over  is  of  no  effect.  That  is  true 
where  the  life-estate  is  created  by  implication,  but  not  true  where  it 
is  expressly  created  in  direct  and  positive  terms. 

A  life-estate  by  implication  usually  arises  where  a  donor  devises 
property  generally,  without  any  specification  of  the  quantity  of  in- 
terest, and  adds  some  power  of  disposition  of  the  property,  and  pro- 
vides a  remainder.  For  instance:  A.  gives  an  estate  to  B.,  with  a 
power  of  disposal  annexed,  and  a  gift  over  to  C.  Here  is  an  associ- 
ation of  purposes  and  intentions,  divisible  into  three  parts.  What 
does  A.  mean  by  all  of  them  combined?    What  is  implied  by  them? 

A.  first  gives  the  estate  to  B.  in  general  terms.  Stopping  there, 
by  our  Revised  Statutes,  he  gives  an  estate  of  inheritance.  But  an 
estate  in  fee  first  described  may  be  cut  down  to  a  lesser  estate  by 
subsequent  provisions. 

A  power  of  disposal  is  annexed  by  A.  to  his  bequest  to  B.  The 
effect  of  this  depends  upon  whether  it  is  a  qualified  or  an  unqualified 
power.  If  it  is  an  absolute  and  unqualified  power,  it  really  neither 
takes  from,  nor  adds  to  the  amount  of  the  estate  previously  given, 
though  there  be  a  gift  over.     It  would  be  merely  equivalent  to  add- 
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ing  words  of  mheritanoe,  making  the  gift  to  B.  and  his  heirs  and 
assigns.  Bat  those  words  were  implied  before.  The  law  presumes 
in  such  case  that  a  testator  superadds  the  unlimited  power  of  dis- 
posal to  make  his  intention  as  emphatic  and  unequivocal  as  possible. 
The  gift  over  in  such  case  is  regarded  as  repugnant  to  and  controlled 
by  prior  provisions.  There  is  nothing  to  go  over.  A  man  cannot 
give  the  same  thing  twice.  Having  giving  it  once,  it  is  not  his  to 
give  again.  Such  a  devise  comes  within  the  principle  of  the  class 
of  cases  where  a  testator  gives  an  estate  of  inheritance^  and  then 
undertakes  to  provide  that  the  devisee  shall  not  alien  his  property; 
or  that  it  shall  not  be  taken  for  his  debts;  or  that  he  shall  dispose  of 
it  in  some  particular  way  indicated;  provisions  which  are  powerless 
to  central  the  prior  gift. 

Bnt  where  the  power  of  disposal  is  not  an  absolute  power,  but  a 
qualified  one,  conditioned  upon  some  certain  event  or  purpose,  and 
there  is  a  remainder  or  devise  over,  then  the  words  last  used  do  re- 
strict and  limit  the  words  first  used,  and  have  the  force  and  efficacy 
to  reduce  what  was  apparently  an  estate  in  fee  to  an  estate  for  life 
only.  Thus:  A.  gives  an  estate  to  B.,  with  the  right  to  dispose  of 
as  much  of  it  in  his  life-time  as  he  may  need  for  his  support,  and  if 
any  thing  remains  unexpended  at  B.'s  death,  the  balance  to  go  to  C. 
Here  they  may  be  something  to  go  over,  B.  is  to  dispose  of  the 
estate  only  for  certain  specified  purposes.  He  can  defeat  the  re- 
mainder only  by  an  execution  of  the  power.  The  clear  implication 
of  such  a  bequest,  taking  all  its  parts  together,  is  that  B.  is  to  pos- 
sess a  life-estate.  '  Hero  a  life-estate  is  implied,  and  is  not  expressly 
ereated. 

But  A.  makes  this  devise:  "I  give  to  B.  my  estate  to  have  and 
bold  daring  his  life-time  and  no  longer,  with  the  right  to  dispose  of 
all  the  same  during  his  life-time,  if  he  pleases  to  do  so,  and  any  un- 
expended balance  I  give  to  C."  Here  a  life-estate  is  expressly 
created,  instead  of  arising  by  implication'.  Hero  an  absolute  and 
unqualified  power  of  disposal  annexed  docs  not  enlarge  the  estate  to 
a  fee.  Where  an  estate  is  expressed  it  need  not  be  implied.  An 
absolute  control  does  not  amount  in  such  case  to  an  absolute  owner- 
ship. There  is  no  conflict  between  the  three  parts  of  such  a  de- 
vise. Each  clause  in  the  combination  may  be  literally  executed. 
They  are  in  no  wise  inconsistent  with  each  other. 

An  examination  of  the  cases  invoked  to  the  aid  of  the  defendants 
•bows  that  all  or  nearly  all  of  them  pertain  to  life-estates  by  impli* 
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•cation,  and  are  mostly  instances  where  the  purpose  was,  not  to  ex- 
tend a  life-estate,  but  to  reduce  what  was  apparently  an  estate  in 
fee.  Ir  some  of  the  cases  cited  may  be  found  general  expressions 
Appropriate  enough  in  the  connection  where  used,  which  would  be 
misleading  when  applied  to  devises  such  as  the  one  now  presented. 

The  English  cases  cited  fail  to  sustain  the  defendants'  view.  As 
&vorable  a  case  as  any  upon  their  briefs,  is  Parnell  v.  Parnell,  L. 
R.,  9  Ch.  Div.  96.  There  the  words  of  the  testator  were  :  **  I  give 
and  devise  to  my  wife  my  real  and  personal  property  for  her  sole 
use  and  benefit.  It  is  my  wish  that  whatever  property  my  wife 
might  possess  at  her  death  be  equally  divided  among  my  children." 
The  question  was  whether  the  property  was  affected  by  a  trust  for 
the  benefit  of  the  children,  which  would  debar  the  widow,  then 
living,  from  disposing  of  it.  The  court  replied  that  there  was  no 
definite  gift  over  and  no  trust.  It  will  be  noticed  that  the  gift  was 
4ibsolute,  and  not  in  any  express  words  limited  to  an  estate  for  life. 
Breton  v.  Mockett,  id.  95,  is  also  much  relied  upon  by  the  defend- 
ants. In  that  case  it  was  declared  that  a  gift  for  life,  to  the  wife 
of  the  giver,  of  farming  stock  and  materials,  she  not  to  be  liable 
for  diminution  or  depreciation,  gave  an  absolute  property  in  those 
articles  which  ipso  usu  consumuntur.  The  question  was  whether 
the  widow  was  entitled  to  the  proceeds  on  a  sale  of  the  articles.  But 
that  case  is  an  exoeption  to  the  general  rule.  ^*  There  is  an  exception 
to  the  rule  in  the  case  of  the  bequest  for  life  of  specific  things,  such 
4U  corn,  hay,  and  fruits,  of  which  the  use  consists  in  the  consump- 
tion. Such  a  gift  is  in  most  cases,  of  necessity,  a  gift  of  the 
absolute  property,"  1  Jarman  on  Wills,  5th  ed.  (Bigelow)  p.  ♦STO, 
and  cases  in  note.  In  Merrill  v.  Emery,  10  Pick.  512,  it  is  said, 
**  that  where  the  use  of  things  is  given,  which  are  necessarily  con- 
sumed by  the  use,  the  gift  is  absolute,  and  the  limitation  over  is 
Yoid."  It  is  plain  enough  that  the  principle  of  those  cases  does  not 
apply  to  the  case  at  bar. 

Nor  do  our  own  cases  support  the  position  advocated  by  the 
defendants.  In  no  case  in  this  State  has  it  been  directly  or  in- 
directly held,  that  where  there  is  a  devise  for  life  in  express  terms, 
a  power  of  disposal  annexed  can  enlarge  it  to  a  fee.  In  most 
instances,  the  question  involved  has  been  whether  the  gift  to  the 
primary  legatee  was  absolute  or  qualified,  in  view  of  the  ambiguous 
or  contradictory  expressions  used  ;  the  decisions  being  based  upon 
the  supposed  intention  of  the  testator  as  collected  from  the  whole 
will. 
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The  only  point  necessarily  decided  in  Ramsdell  v.  Ramsdelly  21 
He.  288,  was,  that  the  title  to  property  passed  to  a  purchaser,  where 
the  donee  had  sold  the  property  under  a  power  of  disposal  and  con- 
verted the  proceeds  of  the  same  to  his  own  use.  The  opinion 
generalizes  considerably  upon  the  doctrine  of  the  books  upon  this 
subject-matter,  and  some  of  its  general  statements  would  be  more 
appropriate  to  >the  facts  of  that  case  than  to  this.  Still  the  case 
demonstrates  that  the  learned  jurist,  who  pronounced  the  judgment 
in  that  case,  had  in  view  an  estate  for  life,  created  by  implication, 
and  not  one  expressly  created.  The  distinction  set  up  here  was 
clearly  acknowledged  there.  The  household  goods  were  in  that 
case  decided  to  be  the  property  of  Sarah  Crumpton  only  to  the  ex- 
tent of  a  life-^tate  therein,  because  expressly  so  declared  in  the  will ; 
and  a  different  rule  was  applied  to  the  other  property  devised,  for 
the  reason  that  the  donee's  interest  in  such  other  property  was  not 
limited  to  a  life-estate  by  any  express  words  in  the  will.  It  is  there 
said  :  '^  It  cannot  be  reasonably  supposed  that  it  could  be  the  inten- 
tion of  the  testator  to  give  only  an  estate  for  life,  unless  there  be 
words  clearly  declaring  such  an  intention." 

That  the  general  principle  enunciated  in  Ramsdell  v.  Ramsdell 
was  intended  to  apply  only  to  a  life-estate  created  by  implication, 
is  made  more  manifest  in  Pickering  v.  Langdon,  22  Me.  413,  in 
which  the  court  expressed  its  inability  to  extend  into  a  fee  an  estate 
which  was  by  the  testator  expressly  described  as  being  for  a  life-time. 
And  it  is  in  the  latter  case  said,  ''The  general  intent  to  dispose  of 
the  whole  of  the  property  cannot  therefore  authorize  the  court  to 
destroy  or  disregard  the  other  and  different  purpose  to  give  to  Paul 
and  his  wife,  estates  for  life."  In  McLellan  v.  Turnery  15  Me.  436, 
the  same  judge,  who  delivered  the  judgments  in  the  two  cases  before 
named,  said  :  ''  If  it  were  admitted  that  a  power  of  disposal  existed 
she  would  not  take  a  fee,  there  being  an  express  devise  to  her  for 
life." 

In  Jones  v.  Bacons  68  Me.  34 ;  s.  c,  28  Am.  Rep.  1,  it  was  held 
that  an  absolute  power  of  disposal  in  the  first  taker  renders  a  sub- 
sequent limitation  repugnant  and  void.  But  that  was  a  case  where 
the  contention  was  whether  the  first  taker  had  or  not  an  ^bstate  for 
life  by  an  implication  from  all  parts  of  the  will  construed  together. 
The  language  of  the  will  there  was,  "  As  to  the  residue  of  my 
estate^  I  give  and  bequeath  the  same  to  my  beloved  wife."  These 
are  words  of  inheritance.     It  would  have  ^een  a  different  thing 
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altogether,  had  the  testator  said,  '^  I  give  and  bequeath  the  same 
to  my  wife  for  her  life-time/'  In  that  case  the  bequest  was  in  general 
terms,  unquali6ed,  except  by  the  limitation  over  ;  while  in  the  case 
at  bar,  the  bequest  is  for  a  life-time  only.  Jwiea  v.  Bacon  falls 
within  the  rule  laid  dawn  in  Ramsdell  v.  Ramsdelly  supra  ;  although 
both  cases  arc  in  conflict  with  the  case  of  Smith  v.  Belly  6  Pet.  68, 
a  case  differing  somewhat  from  many  of  the  authorities.  Sec  Gifford 
V.  Choate,  100  Mass.  346. 

In  Shaw  v.  Husseyy  41  Me.  495,  the  doctrine  is  truly  stated,  that 
a  devise  of  land  to  another,  generally  or  indefinitely,  with  a  power 
of  disposing  of  it,  amounts  to  a  devise  in  fee ;  but  that  where  a 
testator  gives  to  the  first  taker  an  estate  for  life,  only  by  certain 
and  express  terms,  the  fee  does  not  vest  in  the  legatee.  Other  cases 
clearly  illustrate  the  same  rule.  Fox  v.  Rumery,  68  Me.  121 ;  Warr&n 
V.  Webby  id.  133 ;  Jones  v.  Leetnan,  69  id.  489  ;  Siarr  v.  McEwan, 
id.  334.  The  question  is  most  elaborately  and  exhaustively  examined 
in  cases  in  New  York  and  New  Hampshire,  a  reference  to  which 
saves  the  necessity  of  citing  and  comparing  a  long  list  of  authorities. 
Burleigh  v.  Clough,  62  N.  H.  267  ;  s.  c,  13  Anu  Rep.  23  ;  Jackson 
y J  Robins,  16  Johns.  537.  Some  of  the  later  English  chancery 
cases  cast  light  upon  the  question.  In  re  Stringer* s  Estate^  L.  E., 
6  Ch.  Div.  1 ;  In  re  Hutchinson^  8  id.  540 ;  Wliite  v.  Highty 
12  id.  751.  The  Massachusetts  cases,  when  correctly  understood, 
are  not  in  opposition  to  the  doctrine.  Their  latest  case  affirms  it. 
Ayer  v.  Ayer,  128  Mass.  575. 

The  text  books  sustain  the  doctrine  fully.  Chancellor  Kent  says  : 
**  If  an  estate  be  given  to  a  person  generally  or  indefinitely,  with  a 
power  of  deposition,  it  carries  a  fee  ;  unless  the  testator  gives  to 
the  first  taker  an  estate  for  life  only,  and  annexes  a  power  of  dis- 
position of  the  reversion.  In  that  case,  the  express  limitation  for 
life  will  control  the  operation  of  the  power,  and  prevent  it  from  en- 
larging the  estate  to  a  fee."    4  Kent  Com.  *535.. 

Cruise  says,  "Although  a  devise  to  a  person  generally,  with  a 
power  to  give  and  dispose  of  the  estate  as  he  pleases,  creates  an 
estate  in  fee  simple  ;  yet  where  an  estate  is  devised  expressly  for 
life,  with  a  power  of  disposal,  the  devisee  will  only  take  an  estate 
for  life,  with  a  power  to  dispose  of  the  reversion."  Cruise  Dig.,  tit. 
38,  ch.  13,  g  5. 

Bacon  says,  that  *^  devises  by  implication  are  allowed  where  the 
intention  may  be  presumed,  though  it  be  not  expressed  in  plain 
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words  ;  yet  there  is  no  room  for  such  construction  where  a  devisee 
has  an  estate  given  him  hj  express  words  in  the  will ;  for  that 
would  be  to  overrule  the  plain  meaning  of  the  testator  against  his 
own  words."    Abr.  Leg.  and  Dev.  6. 

In  1  Roper's  Leg.  *643,  it  is  said  :  "Where  a  particular  estate  is 
limited  in  the  instrument,  followed  by  a  declaration  that  the  legatee 
may  dispose  of  the  fund,  he  will  not  take  a  beneficial  interest  in  the 
capital.  He  will  have  a  mere  power  to  dispose  of  it,  and  no  more  ; 
because,  where  a  limited  interest  is  expressly  given,  its  enlargement 
by  implication  will  not  be  permitted." 

Jarman  says  :  '*  If  there  is  a  distinct,  positive  gift  (to  the  primary 
legatee),  and  the  intention  is  express,  nothing  that  afterward 
follows  can  affect  the  construction  of  the  positive  gift,"  1  Jar. 
Wills,  5th  ed.  (Bigelow)  ♦STS,  and  cases  in  notes.  See  Ward  v. 
Emeryy  1  Curtis,  425. 

A  doubt  is  raised  by  the  defendants,  whether  in  the  present  case 
there  is  a  de^nse  for  life  by  express  limitation.  Nothing  could  be 
much  plainer ;  all  her  rights  and  powers  are  limited  by  her  duration 
of  life.  The  words  "  during  her  life-time  "  qualify  all  preceding 
words  in  that  clause  of  the  will ;  affecting  both  the  quantum  of 
interest  in  the  estate  and  the  power  of  disposal.  Any  other  con- 
struction would  expunge  from  the  will  most  of  the  provisions  in  it. 
The  testator  gives  a  fee  in  other  instances  in  apt  and  proper  terms, 
whenever  he  designs  to  do  so.  He  appoints  executors  ;  makes  careful 
provisions  appertaining  to  the  expected  remainder ;  significant 
evidence  of  the  intention.  An  estate  for  life  is  not  for  more  than 
life,  but  for  life  only.  The  maxim  expressum  facit  cessare  tacihim 
governs. 

We  have  no  doubt  that  the  estate  devised  to  the  wife,  with  all  the 
income,  increase  and  proceeds  of  it,  real  and  personal,  into  what- 
ever form  appropriated  or  converted,  so  far  as  the  same  can  be  traced 
and  identified,  which  remained  unexpended  at  her  death,  should  be 
surrendered,  paid  over  and  applied  according  to  the  prayer  of  the 
bill.  That  the  same  rule  applies  to  the  proceeds  of  the  property 
sold  by  the  widow,  and  not  expended  at  the  time  of  her  death,  as  to 
the  original  property  itself,  is  determined  in  Hall  v.  Otis,  7  Me.  326. 

Demurrer  overruled.  Bill  sustained  ;  with  decree  as  indicated  in 

opinion  without  costs. 

Decree  sustained. 

Appleton,  C.  J.,  Walton,  Danforth,  Virqin  and  Libbey> 

JJ.,  concurred. 
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NoTB BT TBI  Rbportbr.— So,  Id  OoffidOMd  T.  BofTon,  78  He.  206i,  where  a  testator  be- 
queathed to  his  father  and  mother  and  the  survivor,  a  sum  of  money  for  their  use  and 
support  during  the  term  of  their  lives,  the  unexpended  remainder  at  their  death  to  go  to 
his  son,  7ield,  that  the  legatees  took  only  a  life-estate.  The  court  said:  **But  upon  two 
grounds  the  bequest  must  be  regarded  as  giving  an  estate  for  life  only,  with  a  power  of 
disposal,  and  not  an  absolute  property.  First,  Because  the  gift  is  not  absolute  and  entire 
In  its  terms,  the  power  of  disposition  annexed  being  qualified  and  conditional,  and  not  an 
absolute  power.  Second,  Because,  If  an  estate  is  given  for  life  in  express  terms,  it  is  not 
to  be  extended  by  implication  arising  from  an  annexed  power  of  disposal,  however  unquali- 
fied. Implication  is  admitted  in  the  absence  of,  and  not  in  contradiction  to,  an  express 
limitation     Stwurt  v.  Wdiker,  7S  Me.  146. 

**It  is  not  probable  that  a  testator  would  in  the  same  instrument  devise  to  a  person  an  estate 
for  life  in  express  terms,  and  then  give  him  the  remainder  of  the  same  estate  by  implica- 
tion. In  Pnpham  v.  BanjUM^  Salk.  836,  one  of  the  earliest  cases  upon  this  question,  the 
court  said,  *  there  was  a  mighty  iference  between  a  devise  to  A.  and  If  he  die  without 
issue  then  to  B.,  and  a  devise  to  A.  for  life,  and  if  he  die  without  issue,  then  to  B.  Where  a 
particular  estate  is  devised  we  cannot,  by  any  subsequent  clause,  collect  a  contrary 
intent  inconsistent  with  the  first  by  implication  .*  In  the  case  at  bar,  any  other  construc- 
tion would  deprive  the  words  *  during  their  natural  life*  of  all  meaning.  These  are 
words  of  limitation.  The  estate  is  not  only  a  life-estate,  but  is  expressly  limited  to  life. 
Had  the  power  of  disposal  been  absolute  and  unconditional,  as  it  is  not,  even  then  it  could 
not  have  extended  the  legal  estate  that  vested  in  the  first  takers.  The  privilege  of  disposi- 
tion is  a  collateral  gift  of  iwwer,  and  not  a  gift  of  property.  The  llfe>estate  and  the  remain, 
der  vested  in  the  different  devisees  at  the  same  moment.  Nor  can  the  remainder  be  pre- 
vented from  coming  to  the  possession  of  the  ulterior  takers  except  by  a  full  exercise  of  the 
power  to  dispose  of  the  gift  The  case  of  Stuart  v.  Walkw^  nupra,  embodieaa  reference  to 
numerous  authorities  in  support  of  this  position ;  and  the  late  case  of  Herrifig  v.  Barrow^ 
L.  B.,  13  Oh.  Div.  144,  a  case  exactly  In  point,  should  be  added  to  the  list.  See  same  case 
In  L.  R.,  14  Ch.  Div.  268. 

*'BafiMd£il  V.  Ramade!U<,  21  Me.  288.  a  leading  case  among  the  anthorities  touching  the 
oonstruclion  of  wills,  is  appealed  to  by  the  primary  legatees  in  defense  of  their  position. 
There  seems  to  be  some  misapprehension  as  to  the  true  purport  and  scope  of  the  rules  im- 
posed by  that  case.  The  following  propositions  are  there  stated:  *  It  has  become  a  settled 
rule  of  law  that  if  a  devisee  or  legatee  have  the  absolute  right  to  dispose  of  the  property 
at  pleasure,  a  devise  over  is  Inoperative.  But  where  a  life-estate  only  is  dearly  given  to  the 
first  taker,  with  an  express  power,  on  a  certain  event  or  for  a  certain  purpose,  to  dispose 
of  the  proi)erty,  the  life-estate  is  not  by  such  power  enlarged  to  a  fee  or  absolute  right; 
and  the  devise  over  will  be  good.* 

**  Where  a  devisee  or  legatee  is  spoken  of  in  this  language  of  that  judgment,  it  has  refer- 
ence to  cases  where  devises  or  legacies  are  made  in  general  or  indefinite  terms,  without 
words  of  limitation  as  where  I  devise  you  my  farm  or  give  you  my  ship,  describing  the  ob- 
ject given,  but  without  stating  the  nature  or  quantum  of  the  estate,  or  what  its  duration 
Is  to  be;  that  being  a  matter  of  implication  to  be  gathered  from  all  parts  of  the  will.  And 
where  a  life-estate  is  spoken  of  it  refers  to  a  life-estate  arising  by  implication,  and  not  to 
one  expressly  created  or  limited  to  life.  It  must  be  borne  in  mind  that  the  discussion  in 
that  case  related  to  a  life-estate  created  by  a  rule  of  the  common  law  in  force  in  this  State 
prior  to  the  statutes  of  1841 .  The  Revised  Statutes  of  1811  provided  that  a  devise  of  land 
should  be  construed  to  convey  all  the  estate  of  the  devisor  therein,  unless  it  appears  by 
the  will  that  he  intended  to  convey  a  lesser  estate.  Prior  to  1841,  as  to  realty,  the  pre- 
sumption was  the  other  way.  By  the  common  law  a  devise  in  general  terms,  without 
words  of  inheritance  added,  was  not  efficacious  to  convey  an  estate  in  fee,  unless  the  inten- 
tion of  the  testator  to  that  effect  could  be  coUecced  from  that  in  connection  with  all  other 
parts  of  the  will.  A  general  devise,  the  interpretation  of  which  was  unaided  by  any  light 
cast  upon  it  from  other  portions  of  the  will,  carried  a  life-estate  by  implication  or  by  con- 
struction of  law.  An  absolute  power  of  disiwsal  added  thereto  being  equivalent  to  the 
use  of  words  of  inheritance,  would  enlarge  such  life-estate  to  a  fee :  while  a  qualified 
power  of  disposal  would  not  have  that  effect.  But  now  the  opposite  rule  of  construction 
or  presumption  prevails.    Words  of  inheritance  are  now  prima  fade  implied  by  a  general 
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or  naked  devtbe.  From  the  nature  of  things  any  power  of  disposal  added  to  such  adei 
cannot  extend  it.  It  now  only  serves  to  erophadze  and  repeat  the  gift.  But  a  limited  or 
ipeclal  power  of  disposal  annexed  to  a  general  devise,  with  limitation  over,  may  restrafefr 
and  limit  the  devise  to  the  life-time  of  the  devisee.  It  is  evident  enough  that  the  mlea. 
laid  down  in  Rar/udell  v.  RamadeU  do  not  apply  to  a  life-estate  expressly  created  whers^ 
as  in  the  present  case,  the  testator  expresses  his  intention  in  direct  and  unambigaona 
terms. 

**It  is  asserted  by  the  learned  counsel  for  the  persons  who  claim  as  ulterior  takers  in  tb*. 
presentcase,  that  the  case  of  RatMdeU  ▼.  RamadeU^  even  as  understood  by  us,  cannofe 
stand  against  the  opposing  case  of  Smith  v.  BeU,  6  Pet  66.  But  the  latter  case,  in  its  ad- 
vanced position  up<Hi  this  question,  has  not  been  followed  fn  this  State,  and  is  contrary  to 
the  authorities  generally.  Bigelow^s  Overruled  Cases,  456;  Qifford  v.  CTiooto,  100  Masa. 
846;  Homer  V.  S/ketton,  SMet.  201;  Albee  v.  (%irpenter,  12  Gush.  887."  See  Bsinders  ▼. 
Soi>pIemafim  68  Mo.  48S;  s.  o.,  80  Am.  Bep.  SOS. 


Faibfield  Sayikgs  Bakk  t.  Chasb» 

(72  Me.  226.) 

Oorporalion — camtrwsUM  tudice  to, 

1l  trustee  of  a  bank,  who  was  also  an  attorney,  bad  actoal  knowledge  of 
existing  unrecorded  deed  of  lands.  With  that  knowledge,  be  as  sach  attar> 
ney  afterward  wrote  and  took  an  acknowledgment  of  a  mortgage  on  tha 
flame  lande  from  the  same  grantor  to  the  bank,  and  the  deed  was  recorded. 
Beid,  that  the  bank  was  not  chargeable  with  his  knowledge  unless  the  faet^ 
was  in  bis  mind  at  the  time,  nor  unless  be  was  acting  for  the  bank  in  tho' 
making  of  the  mortgage.    {See  note,  p.  823.) 


W 


BIT  of  entry.    The  case  is  stated  in  the  third  and  last  para* 
graphs  of  the  opinion.     The  defendant  had  judgment  below. 


Brawn  &  Howardy  for  plaintiffs. 

WaUon  S  Walion^  for  defendant. 

Peters,  J.  A  notice  to  a  bank  director  or  trustee,  or  knowledge 
obtained  by  him,  while  not  engaged  either  officially  or  as  an  agent 
or  attorney  in  the  business  of  the  bank,  is  inoperatiye  as  a  notice 
to  the  bank.  If  otherwise,  corporations  would  incur  the  same  lia- 
bility for  the  unofficial  acts  of  directors  that  partnerships  do  for 
the  acts  of  partners ;  and  corporate  business  would  be  subjected 
oftentimes  to  extraordinary  confusion  and  hazards.  Carry  the  prop- 
osition, that  notice  to  a  director  is  notice  to  the  bank,  to  its  log- 
ical sequence,  and  a  corporation  might  be  made  responsible  for  all' 
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the  frauds  and  all  the  negligences  pertaining  to  its  business,  of  any 
and  all  its  directors  not  officially  employed.  Any  one  director  would 
have  as  much  power  as  all  the  directors. 

A  single  trustee  or  director  has  no  power  to  act  for  the  institu- 
tion that  creates  his  office,  except  in  conjunction  with  others.  It 
is  the  board  of  directors  only  that  can  act.  If  the  board  of  direct* 
ors  or  trustees  makes  a  director  or  any  person  its  officer  or  agent 
to  act  for  it,  then  such  officer  or  agent  has  the  same  power  to  act, 
within  the  authority  delegated  to  him  that  the  board  itself  has. 
His  authority  is  in  sucli  case  the  authority  of  the  board.  Notice 
to  such  officer  or  agent  or  attorney,  who  is  at  the  time  acting  for 
the  corporation  in  the  matter  in  question,  and  within  the  range  of 
his  authority  or  supervision,  is  notice  to  the  corporation.  Abb. 
Trial  Ev.  45,  and  cases  in  note;  Fulton  Ba7ik  v.  Canal  Co.^  4 
Paige,  127  ;  La  Farge  Fire  Ins^  Co,  v.  Bell,  22  Barb.  54 ;  Nationai 
Bank  v.  Norton,  1  Hill,  578  ;  Bayih  of  U.  S,  v.  Davis,  2  id.  454  ; 
North  River  Bank  v.  Ay  mar,  3  id.  263  ;  Ins.  Co,  v.  Ins.  Co.,  10 
Md.  517  ;  Bank  v.  Payne,  25  Conn.  444  ;  Farrell  Foundry  v.  Darty 
2G  id.  376 ;  Smith  v.  South  Royalton  Bank,  32  Vt.  341 ;  Wash- 
ington Bank  v.  Lewis,  22  Pick.  24 ;  Commercial  Bank  v.  Cu7ining' 
ham,  24  id.  270  ;  Housatonic  Bank  v.  Martin,  1  Mete.  308 ;  1 
Pars.  Cont.  *77 ;  Story  Agency,  §  140  ;  Hoover  v.  Wise,  91  U.  S. 
308. 

Another  question  arises  in  the  case  before  us.  It  appears  that 
Brown's  knowledge  of  a  previous  conveyance  was  acquired  anterior 
to  his  employment  by  the  bank,  if  employed  by  the  bank  at  all,  and 
not  during  or  in  the  course  of  his  employment  on  their  account. 
The  question  is,  whether  a  principal  is  bound  by  knowledge  or 
notice  which  his  agent  had  previous  to  his  employment  in  the  ser- 
vice of  the  principal. 

Upon  this  question  the  authorities  disagree.  The  negative  of 
the  question  has  been  uniformly  maintained  in  Pennsylvania  and 
some  other  of  the  States.  In  the  late  case  of  Houseman  y.  Building 
Association,  81  Penn.  St.  256,  it  was  said,  that  '^  notice  "  to  an  agent 
twenty-four  liours  before  the  relation  commenced  is  no  more  notice 
than  twenty-four  hours  after  it  has  ceased  would  be.'*  But  we 
think,  all  things  considered,  the  safer  and  better  rule  to  be  that  the 
knowledg  of  an  agent,  obtained  prior  to  his  employment  as  agent, 
will  be  an  implied  or  imputed  notice  to  the  principal,  under  certain 
limitations  and  conditions,  which  are  these:  The  knowledge  must 
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be  present  to  the  mind  of  the  agent  when  acting  for  the  principal^ 
80  fully  in  his  mind  that  it  could  not  have  been  at  the  time  forgot- 
ten by  him ;  the  knowledge  or  notice  must  be  of  a  matter  so  material 
to  the  transaction  as  to  make  it  the  agent's  duty  to  communicate 
the  fact  to  his  principal ;  and  the  agent  must  himself  have  no  per- 
sonal interest  in  the  matter  which  would  lead  him  to  conceal  his 
knowledge  from  his  principal,  but  must  be  at  liberty  to  communi- 
cate it.     Additional  modification  might  be  required  m  some  cases. 

These  elements  appearing,  it  seems  just  to  say  that  a  previous 
notice  to  an  agent  is  present  notice  to  the  principal.  The  pre- 
sumption, that  an  agent  will  do  what  it  is  his  right  and  duty  to  do, 
having  no  personal  motive  or  interest  to  do  the  contrary,  is  so  strong 
that  the  law  docs  not  allow  it  to  be  denied.  There  may  be  iiistances 
where  the  rule  operates  harshly ;  but  under  the  rule  reversed,  many 
frauds  could  be  easily  perpetrated.  Of  course  the  knowledge  must 
be  that  of  a  person  who  is  executing  some  agency^  and  not  acting 
merely  in  some  ministerial  capacity,  as  servant  or  clerk.  For  in- 
Btance,  if  in  the  present  case  Brown  hiid  merely  taken  the  acknowl- 
edgment of  the  deed  to  the  bank,  or  had  transcribed  the  deed  as  a 
clerk  or  copyist,  such  acts  would  not  have  imposed  a  duty  to  im- 
part his  knowledge  to  the  bank.  But  if  emi)loyed  to  obtain  the 
title  for  the  bank  by  a  deed  to  be  drawn  by  him  for  the  purpose, 
that  would  place  the  transaction  within  the  rule.  Jones  Mort.  (2d 
ed. ),  §  587.  Notice  of  the  existence  of  an  unrecorded  mortgage  upon 
the  proi^erty  to  an  officer,  employed  to  make  attachment,  is  notice 
to  the  plaintiff.  Tucker  v.  Tiltorij  55  X.  H.  223.  In  the  case  be- 
fore us.  Brown,  it  is  claimed  by  the  defendant,  was  employed  by  the 
bank  to  make  an  instrument  to  convey  a  title  from  a  person  to  the 
bank.  Brown  knew  that  such  i)erson  liad  not  the  title.  It  would 
be  his  duty  to  so  inform  his  client.  He  would  be  likely  to  do  so. 
He  had  no  motive  not  to  do  it.  The  law  conclusively  presumes 
that  he  did  inform  him.  We  think  such  a  case  comes  reasonably 
within  the  rule,  though  it  is  not  so  marked  a  .case  as  it  would  be  if 
Brown  had  been  employed  by  the  bank  to  ascertain  if  the  grantor 
had  the  title,  and  if  he  had,  then  to  make  the  deed. 

The  general  rule  or  principle  touching  this  case,  guarded  by  the 
cautions  and  conditions  stated,  is  supported  by  the  later  English 
cases,  although  the  earlier  English  cases  went  the  other  way ;  is 
also  the  law  of  the  United  States  Supreme  Court;  and  is,  we  think, 
sustained  by  a  preponderance  of  opinion  in  the  State  courts  where 
Vol.  XXXIX  — 41 
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the  question  has  been  discussed.  FtUler  y.  Benneit,  2  Hare^  394 ; 
Dresser  v.  Nouoood,  17  C.  B.  (N".  S.)  466 ;  RoUandY.  Harty  L.  R., 
6  Ch.  App,  678 ;  The  DisHUed  Spirits,  11  Wall,  356 ;  Hovey  v. 
Blancfiard,  13  N.  H.  148 ;  Hari  y.  Ba7%]k,  33  Vt.  253 ;  Suit  v. 
Woodhdlly  113  Mass.  391 ;  National  Bank  y.  OicshmaUy  121  id. 
490;  AnhetelY.  Converse,  17  Ohio  St.  11;  Hoppock  y.  Johnson, 
14  Wis.  303 ;  Lawrence  y.  Tucker,  7  Me.  195 ;  Jones  Mort.  {2d 
ed.),  §  584,  and  following  sections  and  notes.  Many  other  cases  on 
both  sides  of  the  questions,  will  be  found  cited  and  reyiewed  in  a 
learned  article  in  16  Am.  Law  Reg.  (N.  S.)  1. 

An  application  of  this  rule  to  the  facts  of  this  case  requires  the 
yerdict  to  be  set  aside.  S.  S.  Brown,  while  a  trustee  of  the  Fair- 
field Sayings  Bank,  had  actual  knowledge  that  John  W.  Chase  had 
deeded  certain  land  to  Isaac  Chase.  Knowing  that  fact,  he  as  an 
attorney  wrote  and  took  the  acknowledgment  of  a  mortgage  of  the 
same  land  from  John  W.  Chase  to  the  bank,  and  the  mortgage  was 
recorded  first.  The  question  was  whether  the  bank  had  knowledge 
of  tlie  prior  deed  when  the  mortgage  was  taken.  The  pro  forma 
ruling  that  the  knowledge  of  Brown  was  sufficient  notice  to  the 
bank  to  overcome  the  legal  effect  of  tlie  fact  that  tlie  mortgage  was 
recorded  before  the  deed,  irrespective  of  the  further  question  whether 
Brown  was,  at  the  time  of  making  the  mortgage,  acting  as  an  attor- 
ney in  the  business  and  employment  of  the  bank  or  not,  was  erron- 
eous. It  is  contended  that  the  evidence  shows  that  Brown  was 
acting  for  the  bank.  But  the  fact  being  at  least  questionable,  it 
should  liave  been  jijusscd  upon  by  the  jury. 

Exceptions  sustained, 

Appleton,  C.  J., Walton,  Bakrows,  Daxfortii,  and  Symonds, 
JJ.,  concurred. 

Note  by  the  REPORTKR.--See  jTerrw  Banking  Co.  v  JTatcliins^  53  Tex.  fil;  8  c,  87 
Am  Rep.  750  :  Haywood  v.  Nat.  Tns.  Co. ,  63  Mo.  ISl ;  8.  c  ,  14  Am.  Rep.  400 ;  Omgar  ▼. 
Chic.  €t  N.  W.  Ry.  Co.^  Zi  Wis.  157;  8.  c,  1  Am.  Rep.  164:  City  of  Litoantipint  v. 
Jtwfice,  ante. 

In  the  principal  cose  two  questions  arose ;  firaU  as  to  the  requiAites  of  notice  to  a  cor- 
poration through  its  agents ;  sectnuU  as  to  the  imputability  to  the  principal  of  the  knowledge 
of  the  agent  acquired  in  another  transaction  The  latter  question  is  affected  in  cases  of 
attorney  and  client  by  the  confidential  character  of  the  relation,  and  this  is  still  further 
complicated  where  the  same  attorney  acts  for  both  parties.  We  shall  glance  at  the  princi- 
pal authorities  on  these  exact  points,  laying  aside  a  considerable  number  in  which  they  are 
not  directly  decided,  and  many  more  only  laying  down  the  familiar  general  proposition  that 
notice  to  the  agent  is  notice  to  the  principal.  Our  review  will  include  the  citations  of  the 
counsel  and  the  court  in  the  principal  case,  which  have  any  applicabili^,  and  many  othen 
not  cited  in  this  case.    And  first  for  the  English  authorities: 
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Id  BroUierton  v.  ffatt,3  Vern  574,  it  was  held  that  where  several  securities  were  trans- 
acted by  the  same  seriTener  for  the  same  parties,  notice  to  him  was  notice  to  the  i>arties. 

In  Pro/ton  v.  TUM>frt,  1  Vem.  887*  the  lord  keeper  said:  **  Though  notice  to  a  man's 
counsel  be  notice  to  the  party,  yet  where  the  counsel  comes  to  have  notice  of  the  title  in 
soother  affair,  wliich  it  may  be  he  has  forgot,  when  his  client  comes  to  advise  with  him  in 
a  case  with  other  circumstances,  tliat  shall  not  be  such  a  notice  as  to  bind  the  party." 

In  Warrick  v.  WarrUik^  8  Atk.  294,  Lord  Hardwickb  said:  **  It  would  be  a  pretty  harsh 
thing  to  affect  the  lender  of  money  with  all  kind  of  knowledge  which  the  agent  may  have 
of  the  title  of  borrowei ;  but  still  I  will  not  lay  it  down  as  a  general  rule  that  where  the 
same  person  is  concerned  for  the  mortgagor  and  mortgagee,  notice  to  such  person  will  not 
be  good  constructive  notice  to  the  mortgagee.  But  consider  what  kind  of  notice  the  de- 
fendant Knivetor  had:  Mr.  Hawkins  had  not  notice  at  the  time  of  the  assignment,  nor  rela- 
tive to  this  business,  but  before;  even  before  the  original  mortgage.  In  the  case  of  FUz- 
Qerald  v.  FaLlco}ibero,  Fitsg.  211,  it  was  held  the  notice  should  be  in  the.same  transaction. 
This  rule  ought  to  be  adhered  to,  otherwise  it  would  make  purchasers'  and  mortgagees' 
titles  depend  altogether  on  the  memory  of  their  counsellors  and  agents,  and  oblige  them  to 
apply  to  persons  of  less  eminence  as  counsel,  as  not  being  so  likely  to  have  notice  of  former 
transactions.''  So  In  Wonieyy.  ESari  of  Searbf trough Jd.  33X  his  lordship  said:  "It  is  set- 
tled that  notice  to  an  agent  or  counsel  who  was  employed  In  the  thing  by  another  person, 
or  in  another  business,  and  at  another  time,  \s  no  notice  to  his  client,  who  employs  him 
afterward;  and  it  would  be  very  mischievous  if  it  was  so,  for  the  man  of  most  practice  and 
greatest  eminence  would  then  be  the  most  dangerous  to  employ."  And-so  In  Lvwther  ▼. 
Corftcm,  2  id  242,  he  said;  "  If  a  counsel  or  attorney  is  employed  to  look  over  a  title,  and 
by  some  other  transaction,  foreign  to  the  business  in  hand,  has  notice,  this  shall  not  affect 
the  purchaser ;  for  If  this  was  not  the  rule  of  the  court,  it  would  be  of  dangerous  conse> 
quenoe,  as  it  would  be  an  objection  against  the  most  able  counsel,  because  of  course  they 
would  be  more  likely  than  others  of  less  eminence  to  have  notice,  as  they  are  engaged  in 
agrsat  number  of  affairs  of  this  kind."  And  to  the  same  effect  was  his  lordship's  Judgment 
hi  sued  V.  WhUaker,  Barnard,  2S0. 

In  Cnngse  v.  Smith.,  1 M.  &  S.  545,  it  was  held  by  Lord  Ellbnborouoh,  that  persons  who 
are  bankers  both  for  the  drawers  and  acceptoro  of  a  bill,  and  have  received  it  from  the 
drawers,  and  given  credit  for  It  in  an  account  current  between  them,  if  before  it  becomes 
due  they  receive  directions  from  the  acceptors  to  stop  the  payment  of  it  at  the  place  of 
payment,  and  do  so  accordingly,  are  not  bound  to  give  notice  of  this  circumstance  to  the 
drawers,  but  upon  non-payment  of  the  bill  may  look  to  the  drawers  notwithstanding  they 
have  not  given  such  notice.  He  said,  **  they  acted  confidentially,  and  were  not  at  liberty 
to  communicate  the  orders  of  Tuke  without  betraying  their  trust." 

In  Lt  Neve  ▼.  Ije  Neve,  3  Atk.  640,  Lord  Hardwickb  said,  obiter :  **  In  purchases,  and 
more  especially  in  mortgages,  very  frequently  the  same  counsel  and  agents  are  employed 
on  both  sides,  and  therefore  each  side  Is  affected  with  notice,  as  much  as  if  different 
counsel  and  agents  had  been  employed."  But  this  is  said  of  information  coming  in  the 
course  of  transaction.  This  case  Is  followed  by  Sir  William  Gbamt,  in  Toulmin  t.  Steere^ 
9  Meiiv.  209. 

In  Hein  ▼.  MUl,  18  Yes.  118,  Lord  Chancellor  Ebskimb  seems  to  have  adopted  Habo- 
wickb's  theory,  for  he  defines  constructive  notice  as  ^  if  the  agent  comes  to  the  knowledge 
of  the  fact,  while  he  Is  concerned  for  the  principal  and  in  the  course  of  the  very  trans 
action  which  becomes  the  subject  of  the  suit." 

In  Mountford  v.  Scott,  8  Madd.  34,  Vice  Chancellor  Lbach,  held  that  notice  to  an  agent, 
fai  order  to  bind  the  principal,  must  be  in  the  same  transaction,  although  the  agent  acted 
as  attorney  for  both  parties  in  the  transaction.  He  said :  **  He  cannot  stand  in  the  placs 
of  the  principal,  until  the  relation  of  principal  and  agent  is  constituted,  and  as  to  all  the 
Information  which  he  has  previously  acquired  the  principal  Is  a  mere  stranger."  This  Is 
Lord  HARDWfCKB's  doctrine.  But  on  appeal.  Lord  Chancellor  Eldon  said— although  he 
afflrmed  the  decree,  **The  vice-chancellor  in  this  case  appears  to  have  proceeded  upon 
the  notion,  that  notice  to  a  man  in  one  transaction  Is  not  to  be  taken  as  notice  to  him  in 
another  transaction.  In  that  view  of  the  case  It  might  fall  to  be  considered  whether  one 
transaction  might  not  follow  so  close  upon  the  other  as  to  render  it  impossible  to  give  a 
credit  for  having  forgotten  it .    I  should  be  unwilling  to  go  so  fter  as  to  say,  that  If  ai 
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attorney  has  notice  of  a  transaction  in  the  morning^,  he  shall  be  held  in  a  court  of  eqnftj- 
to  have  forgotten  It  in  the  erening  ;  it  must  in  all  cases  depend  upon  theciicumstances.** 

This  doctrine  was  followed  hy  Lord  Lamqdalb,  master  of  the  rcdls,  in  Hcurgreaves  v. 
Bothwell,  1  Keen,  154.  He  said  that  Lord  Eldoh*s  observations  in  Mountford  ▼.  ScoU 
were  obiter,  but  he  also  said  **  be  was  clearly  of  opinion  that  where  one  transaction 
closely  followed  by  and  connected  with  another ;  or  where  it  was  clear,  as  in  the 
before  the  court ;  that  a  previous  transaction  was  present  to  the  mind  of  the  solicitor  when 
engaged  in  another  transaction,  there  was  no  ground  for  the  distinction  by  which  the 
rule,  that  notice  to  the  solicitor  is  notice  to  the  cllrat,  had  been  restricted  to  the  sama 
transaction." 

In  Ke7inedu  v.  Oreetit  3  Myl.  &  K.  099,  ii  was  held,  by  Lord  Chancellor  Bbodorax,  that 
where  one  solicitor  is  employed  by  both  parties  to  a  transaction,  and  himself  commits  a 
fraud  in  the  course  of  it,  knowledge  of  this  fraud  is  not  imputed  to  the  party  defrauded. 
The  chancellor  said  :  **  The  doctrine  of  constructive  notice  depends  upon  two  considera- 
tions, first,  that  certain  things  existing  in  the  relation  or  the  conduct  of  parties,  or  In 
the  case  between  them,  beget  a  presumption  so  strong  of  actual  knowledge,  that  the  law 
holds  the  knowledge  to  exist,  because  it  is  highly  improbable  it  should  not;  and  next,  that 
policy  and  the  safety  of  the  public  forbids  a  person  to  deny  knowledge  while  he  Is  so 
dealing  as  to  keep  himself  ignorant,  or  so  as  that  he  may  keep  himself  Ignorant,  aud  yet 
all  the  time  let  his  agent  know,  and  himself  perhaps  profit  by  that  knowledge.  In  such  a 
case  it  would  be  most  iniquitous  and  most  dangerous,  and  gi^e  shelter  and  encourage- 
ment to  all  kinds  of  fraud,  were  the  law  not  to  consider  the  knowledge  of  one  as  common 
to  both,  whether  it  be  so  in  fact  or  not.  *'  He  adhered  to  Mount fitrd  v.  Soott^  and  Hein  ▼. 
JfiK,  gupra^  but  distinguished  this  on  the  ground  that  the  soUcitor^s  knowledge  was  such 
aa  could  not  be  presumed  to  have  been  communicated. 

In  Dresser  v.  Norwood,  17  C.  B.  (N.  S.)  466,  it  was  brlefiy  held, '  *  that  in  a  commercial 
transaction,  where  the  agent  of  the  buyer  purchases  on  behalf  of  his  principal  goods  of 
the  factor  of  the  seller,  the  agent  having  present  to  his  mind  at  the  time  of  the  purchase 
a  knowledge  that  the  goods  he  is  buying  are  not  the  goods  of  the  factor,  though  sold  in 
the  factor's  name,  the  knowledge  of  the  agent,  however  acquired,  is  the  knowledge  of  the 
principal." 

In  RoUand  v.  Hart,  L.  R.,  6Cli.  App.  678,  a  solicitor  induced  a  client  to  advance  money  for 
A.  on  mortgage,  and  afterward  induced  a  second  client  to  advance  money  on  the  same 
land,  without  informing  him  of  the  first  mortgage.  Held,  that  notice  was  imputed  to  the 
second  mortgagee.  Lord  Chancellor  Hathbrlkt  said  :  **  Mankind  would  not  be  safe  if 
it  were  held,  that  under  such  circumstances,  a  man  has  not  notice  of  that  which  his  agent  has 
actual  notice  of.  The  purchaser  of  an  estate  has  in  ordinary  cases  no  personal  knowledge 
of  the  title,  but  employs  a  solicitor,  and  can  never  be  allowed  to  say  that  he  knew  notiiing 
of  some  prior  incumbrance  because  he  was  not  told  of  it  by  his  solicitor.  It  cannot  be 
left  to  the  possibility  or  impossibility  of  the  man  who  seeks  to  affect  you  with  noCiee 
being  able  to  prove  that  your  solicitor  did  his  duty  in  communicating  to  you  that,  which 
according  to  the  terms  of  your  employment  of  him,  was  the  very  thing  which  you 
employed  him  to  ascertain."  Distinguishing  irenNe/i;/ v.  Oreen,  supra,  on  the  ground 
**  that  distinct  fraud  was  intended  in  the  very  transaction,  so  as  to  make  it  necessary  for 
the  solicitor  to  conceal  the  facts  from  his  client  in  order  to  defraud  him." 

In  Fuller  v.  Bennett,  2  Hare,  391.  A.  had  proposed  to  sell  land  to  B..  and  subsequently 
agreed  to  give  C.  a  mortgage  on  it,  and  notified  B.  's  solicitors.  The  n^^tiatlons  were  sub* 
pended  five  years  on  account  of  a  litigation  about  the  land.  A.  died  and  B.  bought  the 
land  fromhis  heir,  and  mortgaged  It  to  D.  The  same  solicitors  acting  throughout  for  B. 
HeZd,  that  B.  and  D.  had  constructive  notice  of  the  agreement  with  C.  Bhavwku^  V.  C., 
said  :  "  It  was  argued  for  the  plaintiffs,  that  where  one  out  of  two  matters,  transacted  by 
the  same  solicitor,  follows  so  close  upon  the  other  that  the  earlier  transaction  cannot  haTe 
been  out  of  the  mind  of  the  solicitor  when  engaged  in  the  latter,  there  is  no  ground  fbr 
restricting  the  notice  to  the  client  to  the  second  transaction  only,  and  that  he  will  be 
affected  with  notice  of  both.^'  *'  According  to  the  plaln^dlTs  argument  upon  this  part  of 
the  case,  carried  to  its  fall  extent,  the  question  is  one  ol  memory  only  on  the  part  of  tke 
solicitor,  irrespective  of  the  circumstance  which  has  enter*yi  into  all  the  cases  dtod  fbr 
the  plaintiffs,  that  the  same  solicitor  was  employed  by  both  parties,  the  Tendor  and  tha 
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parchaaer.  According  to  the  defendant's  aif^nment,  the  knowledge  which  the  soliettor 
has  must  be  acquired  after  and  during  the  retainer,  or  it  vill  not  affect  the  client .  I  am 
certainly  not  prepared  to  accede  to  either  proposition  to  the  full  extent. 

'*  Cases  may  easily  be  sugsested  in  which  it  would  be  impossible  that  a  solicitor  should 
hare  forgotten  a  fact  recently  under  his  view,  with  notice  of  which  however  it  would  be 
impossible  to  affect  his  client,  unless  the  clrcumsti^oe  of  his  being  solicitor  for  two  par- 
ties be  introduced  into  the  case.  And  it  is  equally  clear,  where  that  circumstance  forms 
part  of  the  case,  that  a  purchaser  may  be  affected  with  notice  of  what  the  solicitor  knew 
as  solicitor  for  the  vendor,  although  as  solicitor  for  the  vendor  he  may  have  acquired  his 
knowledge  before  he  was  retained  by  the  purcliaser.  Whatever  the  solicitor,  during  the 
time  of  his  retainer,  knows  as  solicitor  for  either  party,  may  possibly  in  some  cases  affect 
both,  without  reference  to  the  time  when  his  knowledge  was  first  acquired.  If  therefore 
in  order  to  decide  the  cause  now  before  me,  it  were  strictly  necessary  that  I  should  decide, 
as  an  abstract  question,  that  a  purchaser,  who  for  the  first  time  employs  a  solicitor  (not 
also  being  the  solicitor  of  the  vendor),  can  be  affected  with  constnictive  notice  of  any 
thing  known  to  the  solicitor,  save  that  of  which  the  solicitor  acquires  notice  after  his  re- 
tainer, and  during  his  employment  by  the  purchaser,  I  should  certainly  feel  great  difficulty 
in  coming  to  the  oooclusion.  The  rule  that  notice  to  the  solicitor  will  not  bind  the  client, 
unless  it  be  in  the  same  transaction,  or  at  least  during  the  time  of  the  solicitor's  employ- 
ment in  that  transaction,  I  have  always  understood  to  be  a  rule,  pngttivi  j^iris,  adopted 
by  courts  of  justice  in  favor  of  innocent  purchasers;  and  the  reason  and  policy  of  the  rule 
appears  to  me  to  show  that  such  is  the  case .  *  It  is  settled,  *  says  Lord  Hardwicrb,  *  that 
notice  to  the  agent  or  counsel  who  was  employed  in  the  thing  by  another  person,  or  in  an- 
other business  and*  at  another  time,  is  no  notice  to  his  client  who  employs  him  afterward. 
It  would  be  very  mischievous  if  it  was  so ;  for  the  men  of  most  practice  and  greatest  emi- 
nence would  then  be  the  most  dangerous  to  employ.'  3  Atk.  902.  The  expression  commonly 
used  in  explaining  the  rule,  namely,  that  the  agent  may  have  forgotten  the  former 
transaction,  points  at  the  same  conclusion ;  and  I  cannot  think  that  Lord  Eldok,  in  the 
language  he  used  extra-Judicially  in  Mnunlford  v.  ScoiU  SMadd.  34,  intended  to  shake  the 
general  doctrine  which  himself,  as  well  as  Lord  Hardwicks  and  other  judges,  had  so  often 
Insisted  upon.  It  is  not  neoessary  so  to  understand  Lord  Eldoit's  language  when  con- 
strued with  reference  to  the  circumstances  of  the  case  before  him.  The  rule  limited  as 
above  is,  I  presume  to  say,  best  adapted  to  and  fully  sufficient  for  the  purposes  of  justice." 
But  the  ruling  was  put  on  the  ground  that  *'  it  was  one  continuous  dealing  with  the  same 
title.  If  as  solicitor  for  the  mortgagor  he  had  such  notice  in  the  new  transaction,  he  had 
St  in  that  new  transaction  as  solicitor  for  both." 

The  American  cases  are  more  conflicting.  And  first,  as  to  the  qoestlon  as  affected  by 
the  relation  of  attorney  and  client,  Lord  Harowickx's  doctrine  was  early  held  in  thto 
country,  and  seems  generally  adhered  to. 

In  Houteman  v.  Oirard  Mut.  B.  A  L.  Aatociatiofij  81  Penn.  St.  296,  L.,  desiring  a  loan 
from  plaintiffs,  to  be  secured  by  mortgage  on  his  property,  plaintiffs*  convesrancer  ordered 
searches  for  liens ;  through  I*  he  procured  a  certificate  from  the  recorder  that  there  were 
no  mortgages  on  the  property  ;  on  this  tho  loan  was  made.  There  being  prior  mort- 
gages given  by  L.  not  certified,  on  the  sale  of  L.^s  property  by  the  sheriff  the  proceeds 
did  not  reach  to  pay  the  loan.  Beldy  that  the  recorder  was  liable  to  plaintiffs  for  the  loss, 
and  the  employing  L.  to  procure  the  certlficatedid  not  affect  the  plaintiffs  with  his  knovi- 
edge.  The  court  observed:  "  It  Is  ufiged  that  by  the  employment  of  the  owner  as  the 
agent  for  this  purpose  the  defendants  are  affected  with  this  knowledge  of  the  existence 
of  the  mortgage,  which  was  omitted  in  the  certificate.  This  Is  a  very  familiar  principle 
and  well  settled.  But  it  is  equally  well  settled  that  the  principal  is  only  to  be  affected  by 
knowledge  acquired  in  the  course  of  the  business  in  which  the  agent  was  employed.  This 
limitation  of  the  rule  is  perfectly  wdl  established  bj  our  own  cases,  and  it  Is  not  neces- 
sary to  k>ok  further.  Hood  v.  FahnentiKh,  8  Watts,  489;  Bracken  v.  MUler,  4  W.  ft  S.  IKh 
Martin  v.  Jackitmi,  8  Casey,  006.  It  is  a  mistake  to  suppose  that  it  depends  upon  the  rea- 
son that  no  man  can  be  supposed  to  always  carry  in  his  mind  a  recollection  of  former  oc- 
correaoes,  and  that  if  It  be  proved  that  he  actually  had  it  in  his  mind  at  the  time,  the  rule 
is  different.  It  may  support  the  reasonableness  of  the  rule  to  consider  that  the  memory 
of  men  is  falUble  in  the  very  best,  and  varies  in  different  men.    But  the  true  reason  of  the 
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ttmitation  is  a  technical  one,  that  it  fsonly  during  the  agency  that  the  agent  repreaents 
and  stands  in  the  shoes  of  his  prtnclpaL  Notice  to  him  is  then  notice  to  his  principal. 
Notice  to  him  twenty-four  hours  before  the  relation  commenced  is  no  more  notice  than 
twenty-four  hours  after  it  had  ceased  would  be.  Knowledge  can  be  no  better  than  direct 
actual  notice  It  was  incumbent  on  the  plaintiff  to  show  that  the  knowledge  of  the  agent, 
to  use  the  accurate  language  of  one  of  our  cantss,  "  was  gained  in  the  transaction  in  which 
he  was  employed.*  There  was  not  only  no  evidence  of  this  offer  by  the  plaintiff,  but  it 
was  plain  that  it  had  been  gained  before,  and  in  an  entirely  different  transaction." 

In  H'tod  V.  Fahnestwhy  »upiYi,  the  question  was  of  imputed  knowledge  by  an  attorney 
of  a  former  deed  drawn  by  him  between  other  parties,  and  the  court  said:  *'  It  is  now  well 
settled  that  one,  if  in  the  course  of  his  business  as  agent,  attorney  or  counsel  for  another, 
obtained  knowledge  from  which  a  trust  would  arise  and  afterward  became  the  agent,  at- 
tomey  or  counsel  of  the  subsequent  purchaser  in  an  independent  and  unconnected  trans- 
action, his  previous  knowledge  is  not  notice  to  such  other  person  for  whom  he  acts.  The 
reason  is  that  no  man  can  be  supposed  to  carry  always  in  his  mind  a  recollection  of  former 
occurrences;  and  moreover.  In  the  case  of  attorney  or  counsel,  it  might  be  contrary  to  hia 
duty  to  reveal  the  confidential  communications  of  his  client.** 

In  Willis  ▼.  Vallettet  4  Mete.  (Ky.)  188,  it  was  hdd^  that  notice  to  an  agent  is  constructive 
notice  to  his  principal,  only  when  acquired  in  the  course  of  the  transaction  in  which  he  ia 
acting  as  agent.    To  the  same  effect,  Hotoard  Ins.  Co.  v   Haiaey^  8  N.  Y.  S71. 

In  McOyrmick  v.  Whtder^  38  HI.  114,  it  was  lie/d,  that  a  party  cannot  be  charged  with 
notice  of  facts  within  the  knowledge  of  his  attorney,  of  which  the  latter  acquired  knowl- 
edge while  acting  as  attorney  for  another  person.  The  court  said:  ** The  English  courta 
have  recently  manifested  a  disposition  to  depart  from  this  rule,  but  we  deem  it  a  principle 
Just  in  Itself,  and  founded  on  wise  considerations  of  policy.  ** 

In  Fftrd  ▼.  French,  7S  Mo.  880,  it  was  briefly  held  that  tiie  knowledge  acquired  by  an 
attorney  while  acting  for  one  client,  will  not  affect  another  client,  for  whom  he 
is  acting  at  the  same  time  in  a  different  case.  But  on  the  other  hand :  In 
Donald  v.  BeaU^  California  Supreme  Court,  April,  1881,  two  mortgages,  one  to^  D.  and 
one  to  N.,  were  deposited  in  a  county  clerk's  office  for  record,*  April  15,  the  one  to  D.  at 
four  o'clock,  and  the  one  to  N.  at  five  o'clock.  By  a  clerical  mistake  it  was  noted  on  the 
D.  mortgage  that  it  was  deposited  on  April  18.  This  mistake  occurred  in  the  record  book 
and  in  the  certificate  annexed  to  the  mortgage.  N,  sold  and  assigned  her  mortgage  to  C. 
who  employed  an  attorney  to  examine  as  to  the  character  of  the  security.  C.  did  not 
examine  the  record,  but  his  attorney  had  full  knowledge  that  the  mortgage  to  N.  was  not 
prior  in  record.  The  attorney  acted  both  forC.  andN.  Held,  that  his  knowledge  was 
imputable  to  C.  The  knowledge  of  an  attorney  is  the  imputed  knowledge  of  his  client. 
It  is  a  well-settled  doctrine  of  English  law,  that  if  the  agent,  at  the  time  of  effecting  a 
purchase,  have-  knowledge  of  any  prior  lien,  trust  or  fraud  affecting  the  property,  no 
matter  when  he  acquired  such  knowledge,  his  principal  is  affected  thereby.  Citing  Tike 
mniiUea  SpiriU,  11  Wall.  887. 

As  to  the  question  of  notification  to  a  corporation  through  an  agent,  the  American 
cases  are  as  follows  : 

In  Commercial  Bank  ▼.  Cunningham,  24  Pick.  270,  It  was  held  that  the  circumstance 
that  the  Indorser  of  a  discounted  note  was  a  director  of  the  discounting  bank.  Is  not 
constructive  notice  to  the  bank  that  the  note  was  made  for  his  accommodation. 

In  Wanhington  Bank  v.  Lewitit,  22  id.  24,  a  bank  director  got  possession  of  a  note  for 
discount  for  the  owner,  and  instead  he  pledged  it  to  the  bank  for  his  own  debt.  Held,  thafe 
as  he  did  not  act  in  his  capacity  of  director  in  procuring  the  discount,  the  bank  was  not 
affected  by  his  knowledge  of  the  circumstances  under  which  he  procured  It.  The  court 
said  :  **  The  argument  Is,  that  though  Thompson  was  not  the  agent  of  the  bank,  yet  as 
he  was  a  director,  his  knowledge  of  the  facts  under  which  the  note  was  procured  Is  the 
knowledge  of  the  bank.  If  this  argimient  could  be  maintained.  It  would  follow,  that  if  a 
director  should  procure  a  note  to  be  discounted  by  the  fraudulent  concealment  of  material 
facts,  which  he  was  bound  to  disclose,  or  even  by  false  pretenses,  the  bank  would  have  ne 
remedy.  If  Thompson  had  been  authorized  to  discount  this  note,  and  did  discount  it,  the 
argument  might  hold  good.  Whatever  a  director  or  other  agent  of  a  bank  may  do  withia 
the  scope  of  his  authority,  would  bind  the  bank  so  as  to  make  them  responsible  to  the 
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person  dealt  with.  But  In  the  present  case,  Thompson  was  tbe  party  applying  for  the  dis- 
count, and  was  not  acting  as  director,  nor  could  he  with  any  propriety  so  act.'* 

In  NcUioiuU  Baiifc  ▼.  Norton^  1  Hill,  573,  it  was  held  that  notice  of  dissolution  of  a 
partneKhip,  published  in  a  newspaper,  and  thus  accidentally  reaching  one  of  several 
directors  of  a  bank,  is  not  equivalent  to  actual  notice  to  the  bank.  Cowbn,  J.,  said :  **  He 
happened  to  know  the  fact  of  dissolution,  as  a  director  or  other  corporator  may  do,  with 
perhaps  being  aware  that  the  bank  could  be  prejudiced  by  it.  Not  having  any  intimation 
that  it  was  material,  it  Is  too  much,  even  if  the  point  were  in  the  case,  to  insist  on  a 
presumption  that  he  ever  communicated  the  fact  to  the  board.  Not  having  acquired  the 
knowledge  as  director,  there  is  no  room  for  preeumptioc  either  on  the  ground  of  duty  or 
Intent."  / 

In  Batik  of  United  States  v.  DavUt  2  Hill,  451,  where  a  bill  of  exchange  was  sent  to  a 
director  of  a  bank  to  be  discounted  for  the  beneflt  of  the  drawer,  and  the  former,  who  was 
a  member  of  the  board  who  ordered  the  discount  to  be  made,  received  the  avails,  alleging 
that  the  discount  was  for  his  own  beneflt,  heiAt  that  tbe  bank  was  chaigeable  with  knowl- 
edge of  the  fraud.  Tho  court  said:  ^^The  general  rule  is  undisputed  that  notice  to  the 
agent  is  notice  to  the  principal,  if  the  agent  comes  to  the  knowledge  of  the  fact  while  he 
is  acting  for  the  principal  in  the  course  of  the  very  transaction  which  becomes  the  subject 
of  the  suit ;  for  upon  principles  of  general  policy  it  must  be  taken  for  granted  that  the 
principal  knows  whatever  the  agent  knows."  **  I  agree  that  notice  to  a  director,  or  knowl- 
edge derived  by  him  while  not  engaged  officially  in  the  business  of  the  liank,  cannot  and 
should  not  operate  to  the  prejudice  of  the  latter.  This  is  clear  from  the  ground  and 
reason  upon  which  the  doctrine  of  notice  to  the  principal  through  the  agent  rests.  The 
principal  is  chargeable  with  this  knowledge  for  the  reason  that  the  agent  is  substituted  in 
his  place,  and  represents  him  in  the  particular  transaction  ;  and  as  this  relation,  strictly 
speaking,  exists  only  while  the  agent  is  acting  in  the  business  thus  delegated  to  him,  it  is 
proper  to  limit  it  to  such  occasions.**  The  same  doctrine  was  recognized  cMter  In  North 
Btver  Batik  v.  Aymar,  3  Hill,  202,  275. 

In  FuUon  Bank  v  NY.  dt  Shanm  Canai  Co.,  4  Pal.  127,  the  court  said  :  **  There  can 
be  no  actual  loss  to  a  corporation  aggregate  except  through  its  agents  or  officers.  The 
directors  or  trustees,  when  assembled  as  a  board,  are  the  general  agents  upon  whom  a 
notice  may  be  served,  and  which  will  be  binding  upon  their  successors  and  the  corporation. 
But  notice  to  an  individual  director,  who  has  no  duty  to  perform  in  relation  to  such  notice, 
cannot  be  considered  a  notice  to  the  corporation.  The  notice  which  Brown  and  Cbeese- 
brough  had  of  what  took  place  at  the  house  of  the  former,  on  the  evening  of  the  7th  of 
September,  was  not  of  itself  legal  notice  to  the  bank  that  the  fund  was  placed  under  the 
control  of  the  flnance  committee ;  and  that  BroTtm,  although  he  left  his  signature  and  ap* 
patently  had  the  control  of  the  money  the  next  morning,  was  not  in  fact  authorized  to 
draw  it  from  the  bank.  But  if  Cheesebrough  had  been  authorized  by  the  bank,  as  cheir 
presideni  and  agent,  to  agree  to  receive  the  money  on  deposit,  the  agreement  made  with 
him,  as  such  agent,  wonld  have  been  notice  to  the  corporation,  although  he  neglected  to 
communicate  the  facts  to  the  other  officers  of  the  bank,  or  to  the  board  of  directors.  It  is 
well  settled  that  notice  to  an  agent  of  a  party,  whose  duty  it  is,  as  such  agent,  to  act 
upon  the  notice,  or  to  conmiunicate  the  information  to  his  principal,  in  the  proper  dis- 
charge of  his  trust  as  such  agent,  is  l^:al  notice  to  the  princlpaL  And  this  rule  applies  to 
the  agents  of  corporations  as  well  as  others. 

In  La  Farge  Ins,  Co.  v.  BeUj  22 Barb.  54,  It  was  held  that  an  insurance  company  taking 
mortgages  subsequent  in  date  to  an  unrecorded  deed  of  the  same  premises,  is  not  charge- 
able with  constructive  notice  of  such  deed  from  the  fact  that  the  grantor  and  mort- 
gagor was  at  the  date  of  both  deed  and  mortgage  a  director  in  the  insurance  company. 
The  court  said  :  "  If  his  position  as  a  director  could  make  him  the  agent,  or  rather  identify 
him  entirely  with  the  plaintiffs  in  such  sort  as  to  charge  them  with  constructive  notice  of 
ail  the  facts  with  which  he  was  personally  acquainted,  as  to  the  title  to  lands  in  which 
they  had  any  interest,  in  any  case,  it  cannot  be  so  when  he  did  not  become  concerned  as 
their  especial  agent  or  transact  business  in  their  behalf.  Most  clearly  it  cannot  be  the 
ease  where  the  facts  concerned  his  own  private  affairs,  and  the  transaction  was  one  in 
which  he  was  dealing  with  the  company  as  a  third  {Murty  oa  his  own  behalf,  and  acting 
for  himself  with  and  against  them.** 
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In  Oeneral  IriB.  Co.  ▼.  U.  S.  Ina.  00.^  10 Md  517,  It  was  held  that  notice  given  to  a  director 
of  a  corporation^  privately,  or  which  he  acquires  from  rumor,  or  through  channels  open  to^ 
all  alike,  and  which  he  does  not  communicate  to  his  associates  at  the  board,  will  not  bind 
the  corporation. 

In  Farmers  and  CUfzens*  Baiik  v.  Payne,  23  Conn.  444,  it  was  held,  the  knowledge  of  a 
bank  director,  as  to  the  object  for  which  commercial  paper  was  delivered  to  a  party  offer- 
ing it  to  the  bank  for  discount,  the  director  not  being  present  when  it  was  offered  and 
discounted,  fuid  not  havinjr  communicated  his  knowledge  to  any  other  director  or  officer, 
was  not  notice  to  the  bank.  The  court  said  :  **The  general  rule  on  this  subject  is  that 
notice  of  a  fact  to  an  agent  Is  notice  to  the  principal,  if  the  agent  has  knowledge  of  it 
whil*  he  is  acting  for  the  principal  in  the  course  of  the  transaction  which  is  in  question. 
And  this  rule  is  applicablo  equally  to  corporations  and  natural  persons.  Hence,  knowledge 
of  a  material  fact,  imparted  by  a  director  of  a  bank  to  the  board  of  directors  at  a  regular 
meeting  of  them,  is  obviously  notice  to  the  bank.  It  has  also  been  decided  in  some  cases,' 
that  notice  to  either  of  the  directors,  while  engaged  in  the  business  of  the  bank, 
is  notice  to  the  bank.  Whether  however  the  knowledge  of  a  director,  who  is  present  at  a 
meeting  of  aboard  of  directors,  when  paper  is  discounted  on  his  application  and  for  his- 
benefit,  is,  under  the  rule  which  has  been  stated,  to  be  imputed  to  the  bank,  is  a  question 
on  which  there  is  a  diversity  of  opinion,  but  one  which  it  is  unnecessary  here  to  determine. 
Whether  such  knowledge  should  be  treated  as  notice  to  the  bank  in  that  case  would  prob- 
ably depend  on  the  question  whether  the  director  should  be  deemed  to  have  been  acting 
as  a  director  and  in  behalf  of  the  bank  when  the  transaction  took  place.  And  it  is  upon 
that  point  only  that  the  difference  of  opinion,  which  has  been  alluded  to,  arose  In  all  of 
the  cases  where  the  question  was  whether  the  principal  was  to  be  affected  by  the  knowl- 
edge of  his  agent,  the  latter  possessed  such  knowledge  while  he  was  acting  for  the  former. 
There  is  none  in  which  it  has  been  held,  or  indeed  claimed,  tliat  such  knowledge  would 
have  that  effect  while  he  was  not  so  enge^ed,  nor  can  we  conceive  any  good  reason  for  tho 
adoption  of  such  a  principle."  8o,  in  FarreU  Foundry  v.  Dartj  28  id.  S7G,  where  a 
defective  deed  had  been  recorded,  and  a  director  of  a  corporation  not  acting  as  an  agent 
thereof,  and  having  no  management  of  its  business  otherwise  than  as  director,  went  to 
the  town  records  to  ascertain  the  situation  of  the  land,  and  there  saw  the  record  of  the 
deed,  but  did  not  inform  the  corporation  or  any  of  its  agents,  /ie74,  that  the  corporation 
was  not  by  reason  of  these  facts  chargeable  with  knowledge  of  the  deed. 

The  doctrine  of  Farmers  and  Citizcna*  Bank  v.  Payne^  ffupra,  is  declared  in  Louisiana 
State  Bank  v.  Senecal^  13  La.  525. 

In  HnuMtonic  A  Lee  Banks  v.  Martin,  1  Met.  294,  it  was  held  that  knowledge  of  facts 
by  a  mero  stockholder  in  an  incorporated  manufacturing  company  or  bank  is  not  notice  to 
the  corporation  of  the  existence  of  those  facts.  In  this  case  the  stockholder  was  the  at- 
torney w^ho  drew  the  mortgages  and  assignment  in  question. 

In  Smith  V.  South  Royatton  Bank,  32  Vt.  341,  it  was  held  that  if  a  bank  director  acts  in 
behalf  of  the  bank  in  a  transaction  of  which  the  bank  takes  the  benefit,  notice  to  the 
director  at  the  time  of  any  fact  material  to  the  transaction  is  notice  to  the  bank. 

In  Tagg  v.  Tennessee  Nat.  Bank^  9  Helsk.  479,  the  court  observed:  *  •  But  is  the  next  propo- 
sition laid  down  by  the  judge  maintainable  as  law  r  He  says  if  Butter,  though  president, 
acquired  his  knowledge  of  the  defect  in  the  note  while  acting  in  his  individual  capac- 
ity and  not  as  president  and  afterward,  when  the  note  was  dlsdounted,  failed  to  com- 
municate his  knowledge,  and  thereby  perpetrated  a  fraud  on  the  bank,  his  conceal* 
ment  of  his  knowledge  would  not  operate  as  constructive  notice  to  the  bank,  but 
that  the  bank  could  recover  on  the  note  against  the  defendant,  although  he  was 
innocent  of  the  fraud.  It  would  be  exceedingly  difficult  to  find  a  substantial  ground 
on  which  to  rest  the  distinction  taken  in  the  two  cases  stated.  In  the  one  the 
agent  obtains  his  knowledge  while  acting  for  his  principal.  If  he  fails  afterward  to 
communicate  his  knowledge  when  acting  further  for  his  principal,  his  principal  is  bound 
as  fully  as  if  the  communication  had  actually  been  made.  This  is  settled  on  principles  of 
public  policy.  Why,  then,  if  the  agent,  in  acting  for  himself,  becomes  possessed  of  knowl- 
edge  as  to  a  transaction  which  affects  his  principal,  is  he  not  bound  to  communicate  that 
knowledge  when  it  becomes  his  duty  afterward  to  act  in  his  agency  in  reference  to  the 
Tery  transaction  about  which  he  obtained  knowledge  that  would  affect  his  principal  7   In. 
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caeli  case  he  is  under  all  the  obliRatioiis  of  an  agent,  and  in  each  caM  he  has  knowledge 
which  involves  the  interest  of  this  principal.  Surely  there  is  no  reason  why  the  obligation 
to  disclose  his  knowledge  is  not  as  strong,  when  he  derives  that  knowledge  in  a  transaction 
for  bis  own  benefit,  as  In  a  transaction  for  the  benefit  of  his  principal. 

^  We  are  sustained  in  this  view  in  the  case  of  the  Union  Bank  v.  CampbeU,  4  Humph.  396. 
In  that  caee  suR  was  brought  against  a  member  of  a  firm  on  a  note  executed  after  the  dis- 
solution by  another  member.  The  fact  of  dissolution  was  iniown  to  two  of  the  directors 
of  the  bank  who  were  present  when  the  note  was  discounted.  They  had  derived  this 
knowledge  from  having  seen  the  publication  of  the  dissolution  in  a  newspaper.  When  the 
note  was  discounted  neither  of  the  two  directors  communicated  his  knowledge  of  the  dis- 
soiation,  and  the  bank  discounted  the  note  in  ignorance  of  the  fact.  After  holding  that  a 
director  of  a  bank  is  an  agent,  Judge  OaaaN  said  : '  All  that  Is  necessary  is  that  the  director, 
acdng  in  the  board  when  the  note  Is  offered  for  discount,  should  have  knowledge  of  the 
dlast^tion.  If  he  have  such  knowledge  he  is  bound  to  communicate  it  to  the  board .  ^  We 
do  not  intend  to  controvert  the  general  doctrine  that  *'  notice  must  come  to  an  agent  while 
he  is  oonoemed  for  the  principal,  and  imthe  course  of  the  same  transaction  ;'  for  notice  to 
a  party  while  he  is  not  acting  as  agent  is  certainly  no  notice  to  a  principal  for  whom  he 
may  afterward  act.  But  the  existence  of  knnwiedge  in  an  agent,  when  acting  for  hia 
principal,  is  notice  to  the  principal,  however  that  knowledge  may  have  been  acquired. 
The  naaterlal  fact  therefore  which  binds  the  principal  is  the  KnotBUdge  which  the  agent 
possesses  when  he  comes  to  act,  and  the  principal  is  bound  in  such  case  whether  the  knowl- 
edge is  commimicated  or  not,  and  without  rc^;ard  to  the  manner  in  which  the  agent  ac- 
quires his  knowledge. 

**  In  the  case  of  the  Bank  of  the  United  StxUes  v.  Datrit,  2  How.  461,  relied  on  by  Judge 
GBBBif  in  the  case  of  the  UnUm  Bank  v.  CampbeU^  Judge  Nelson  said  :  *  The  general 
role  is  undisputed,  that  notice  to  the  agent  is  notice  to  the  principal,  if  the  agent  comes 
to  the  knowledge  of  the  ftict  while  he  is  acting  for  the  principal  in  the  course  of  the  very 
transaction  which  becomes  the  subject  of  the  suit ;  and  in  answer  to  the  argument  that 
the  agent  was  acting  for  himself  and  not  for  his  principal  in  the  perpetration  of  the  fraud, 
lie  aald  :  *  It  is  not  true  in  point  of  fact,  that  Williams  (the  director),  was  not  acting  in 
behalf  of  the  bank  at  the  time  of  the  transaction  in  question.  He  was  present  as  one  of 
the  board  of  directorB,  engaged  In  the  business  of  consulting,  and  advising  with  his 
associates  in  respect  to  the  character  of  the  paper  presented  for  discount ;  and  advised, 
and  doubtless  recommended,  in  his  character  and  capacity  as  such  director,  the  bills  in 
question  to  the  favorable  notice  of  the  board.  It  is  no  answer  therefore  to  say  that  Wil- 
liams is  not  to  be  regarded  as  acting  in  his  capacity  of  director  in  behalf  of  the  bonk,  but 
for  himself,  while  engaged  in  perpetrating  the  fraud.' 

**  In  that  case  tl^e  drawer  of  a  note,  desiring  to  raise  money,  executed  his  note  and 
banded  it  to  Willianui,  one  of  the  directors  of  the  bank,  to  be  presented  for  discount.  He 
took  the  note,  Indorwd  It  himself,  recommended  its  discount,  concealing  the  fact  that  the 
proceeds  were  intended  for  the  maker,  and  upon  Its  being  discounted,  he  drew  the  money 
and  used  it  himself.  The  bank  sued  the  maker,  but  failed,  because  the  bank  was  affected 
with  oonstroctive  notice  of  the  fraud. 

**It  is  observed  that  in  that  case  the  bank  was  in  fact  innocent  of  any  fraud,  as  was  also 
the  maker  of  the  note.  The  question  was,  as  between  these  two  innocent  parties,  wliich 
■bould  bear  the  loss  f  On  this  question.  Judge  Nelson  states  the  reason  of  the  rule  which 
throws  the  loss  on  ths  bank.  He  says :  *  The  bank  appointed  the  director  and  i  bus  held 
bim  out  to  their  customers  and  the  public  as  entitled  to  confidence .  They  placed  him  in  a 
position  where  he  was  enaMed  to  commit  the  fraud.  Hence  as  a  matter  of  public  policy 
the  loss  ought  to  fail  on  the  bank.  In  the  case  before  us  the  Circuit  judge  reversed  the 
rule,  and  held  that  the  maker  ought  to  bear  the  loss,  because,  though  innocently,  he  put  it 
in  the  power  of  the  president  of  the  bank  to  perpetrate  a  fraud.  *  See  also  FuUoJt,  Baiik  v. 
N.  Y.  Shanmm  Comal  Cr> ,  4  Paige.  187." 

In  NoUawA  Security  Bank  v.  Cwhman^  121  Mass.  490,  it  was  hdA^  that  if  a  bank  director, 
wbo  acts  for  the  bank  in  discounting  a  note,  knows  that  it  was  procured  by  fraud,  the  bank 
U  sABCtad  with  bis  knowledge,  dting  Suit  v.  WoodhaU,  supra,  and  Bank  of  U.  S.  v.  Davia, 
tHfll,461. 
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In  conclusion  we  will  look  at  a  few  cases  of  agency,  not  InToivinf;  corporate  relations  or 
those  of  attorney  and  client,  which  illustrate  this  topic  : 

In  the  leading  case  of  The  Distilled  Spirits,  11  Wall.  35d,  it  was  held  that  the  rule  that 
notice  to  the  agent  Is  notice  to  the  principal  applies  not  only  to  knowledge  acquired  by  the 
agent  in  the  particular  transaction,  but  to  knowledge  acquired  by  him  in  a  prior  transaction 
and  present  to  his  mind  at  the  time  he  is  acting  as  such  agent,  provided  it  be  of  such  a 
character  as  he  may  communicate  to  his  principal  without  breach  of  professional  con- 
fidence.   Bradlbt,  J.,  said  :    "  The  question  how  far  a  purchaser  is  affected  with  notice 
of  prior  liens,  trusts,  or  frauds,  by  the  knowledge  of  his  agent  who  effects  the  purchase, 
is  one  that  has  been  much  mooted  in  England  and  this  country.    But  Lord  Hjlbdwickx 
thought  that  the  rule  could  not  be  extended  so  far  as  to  affect  the  principal  by  knowledge 
of  the  agent  acquired  previously  in  a  different  transaction.  Warrick  v.  Warrick^  8  Atk.  S91. 
Supposing  it  to  be  clear  that  the  agent  still  retained  the  knowledge  so  formerly  acquired, 
it  was  certainly  making  a  very  nice  and  thin  distinction.    Lord  Bldon  did  not  approve  of 
it.    In  Mrmntford  ▼.  ScotU  1  Turner  &  Russ.  274,  he  says :    *  It  may  fall  to  be  considered 
whether  one  transaction  might  not  follow  so  close  upon  the  other  as  to  render  it  impossible 
to  give  a  man  credit  for  having  forgotten  it.    I  should  be  unwilling  to  go  so  far  as  to  say, 
that  if  an  attorney  has  notice  of  a  transaction  in  the  morning,  he  shall  be  held  in  a  court 
of  equity  to  have  forgotten  it  in  the  evening ;  it  must  in  all  cases  depend  upon  the  dr- 
cumstances .  *    The  distinction  taken  by  Lord  Hardwickb  has  since  been  entirely  overruled 
by  the  Court  of  Exchequer  Chamber,  in  the  case  of  Dresser  v.  Norwood,  17  C.  B.  (N.  8.), 
466.    So  that  in  England  the  doctrine  now  seems  to  be  established,  that  if  the  agent,  at 
the  time  of  effecting  a  purchase,  has  knowledge  of  any  prior  lien,  trust,  or  fraud,  affecting 
the  property,  no  matter  when  he  acquired  such  knowledge,  his  principal  is  affected 
thereby.    If  he  acquire  the  knowledge  when  he  effects  the  purchase,  no  question  can 
arise  as  to  his  having  it  at  that  time  ;  if  he  acquired  it  previous  to  the  purchase,  the  pre- 
sumption that  he  still  retains  it,  and  has  it  present  to  his  mind,  will  depend  on  the  lapse  of 
time  and  other  circumstances.    Knowledge  communicated  to  the  principal  he  is  bound  to 
recollect,  but  he  is  not  bound  by  knowledge  communicated  to  his  agent,  unless  it  Is  present 
to  the  agent's  mind  at  the  time  of  effecting  the  purchase.    Clear  and  satisfactory  proof 
that  it  was  so  present  seems  to  be  the  only  restriction  required  by  the  English  rule  as  now 
understood.  With  the  qualification  that  the  agent  is  at  liberty  to  communicate  his  knowledge 
to  his  principal,  it  appears  to  us  to  be  a  sound  view  of  the  subject.    The  general  rule  that 
the  principal  is  bound  by  the  knowledge  of  his  agent  is  based  on  the  principle  of  law,  that 
it  is  the  agent*8  duty  to  communicate  to  the  principal  the  knowledge  which  he  has  respect- 
ing the  subject-matter  of  negotiation,  and  the  presumption  that  he  will  perform  that  duty. 
When  it  is  not  the  agent's  duty  to  communicate  such  knowledge,  when  it  would  be  unlawful 
for  him  to  do  so,  as  for  example,  when  it  has  been  acquired  confidentially  as  attorney  for 
a  former  client  in  a  former  transaction,  the  reason  of  the  rule  ceases,  and  in  such  a  case  an 
agent  would  not  be  expected  to  do  that  which  would  involve  the  betrayal  of  professional 
confidence,  and  his  principal  ought  not  to  be  bound  by  his  agent's  secret  and  confidential  in- 
formation.   This  often  happened  in  the  case  of  large  estates  in  England,  where  men  of 
great  professional  eminence  were  frequently  consulted.  They  thus  became  possessed,  in  a 
confidential  manner,  of  secret  trusts  or  other  defects  of  title,  which  they  could  not  honor- 
ably, if  they  could  l^ally,  communicate  to  subsequent  clients.    This  diflQculty  presented 
Itself  to  Lord  Habdwickb's  mind,  and  undoubtedly  lay  at  the  bottom  of  the  distinction 
which  he  established.    Had  he  confined  it  to  such  cases  it  would  have  been  entirely  un- 
exceptionable.   The  general  tendency  of  decisions  in  this  country  has  been  to  adopt  the 
decision  of  Lord  Hardwicke,  but  it  has  several  times  been  held.  In  accordance  with  Lord 
Eu>on'b  suggestion,  that  if  the  agent  acquired  his  information  so  recently  as  to  make  it 
Incredible  that  he  should  have  forgotten  it,  his  principal  will  be  bound,    llils  is  really  an 
abandonment  of  the  principle  on  which  the  distinction  is  founded.     Hovey  v.  BUinchard, 
13  N.  H.  145  ;  Fatten  v.  Ins.  Co.,  40  id.  875.    The  case  of  Hart  v.  Fdrmers  and  Mechanic^ 
Bank,  33  Y t.  26S3,  adopts  the  rule  established  by  the  case  of  Dresser  v.  Norvoood,  Other  cases, 
as  that  of  Bank  of  V.  S.  v.  Davis,  8  HUl,  4SSi;  N.  Y.  Cent.  Ins.  Co.  v.  NaL  Prot.  Co.,  2Q 
Barb.  468,  adhere  to  the  more  rigid  view.    On  the  whole,  however,  we  think  that  the  rale 
as  finally  settled  by  the  English  courts,  with  the  qualification  above  mentioned,  is  the  true 
•ne,  and  is  deduced  from  the  best  consideration  of  the  reasons  on  which  It  Is  founded.** 
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In  Hovey  ▼.  Bfaneharxf,  18  N.  H.  145«  an  owner  of  land  conveyed  it.  The  next  day  he 
carried  a  letter,  directed  to  an  attorney,  inclosing  for  collection  a  demand  aicainst  himself, 
to  the  attorney *8  residence,  and  ascertaining  that  he  was  absent,  requested  a  deputy 
•heriif  to  open  the  letter,  make  a  writ  upon  the  demand,  and  attach  th*)  land  so  conveyed 
Hdd,  that  the  creditor.  If  he  would  avail  himself  of  the  attachment,  must  be  charged 
with  knowledge  of  the  conveyance. 

The  question  of  constructive  notice  was  alluded  to,  but  not  passed  upon  in  Stanley  ▼. 
Chamberiaiu,  80  N.  J.  665. 

In  Ingallg  v.  Morgan,  10  N.  T.  178,  where  the  agent  of  a  Judgment  creditor  was  present 
at  a  sale,  by  the  debtor  to  a  third  party,  of  certain  lands  on  which  the  judgment  was  a 
lien,  drew  the  conveyance  and  was  informed  of  the  terms  of  sale,  and  the  debtor  soon 
after  delivered  to  such  agent,  as  security  for  the  judgment  debt,  the  notes  given  in  pay- 
ment for  the  land  conveyed,  held,  that  the  creditor  was  chargeable  with  constructive 
notice  of  the  facts. 

Story  (Agency,  1 140)  adopted  the  older  English  doctrine,  saying  :  *  *  Notice  therefore  to 
the  agent,  before  the  agenpy  has  begun  or  after  it  has  terminated,  will  not  ordinarily  affect 
the  principal.**    Thii  however  was  written  before  DreMer  v.  Nonoood  was  decided. 

A  writer  in  the  American  Law  Register,  vol.  10,  new  series,  page  1.  treats  this  topic 
learnedly,  and  comes  to  the  conclusion  :  **  All  that  the  agent  has  notice  of  will  be  imputed 
to  the  principal,**  except.  **  1  What  the  agent  has  forgotten  entirely,  or  may  have 
forgotten  during  the  agency.  2.  What  he  could  not  tell  his  principal,  e.  (/.,  professional 
confidences.  8.  •  •  ■  Facts  which  the  previous  conduct  of  the  agent  makes  it 
certain  he  willconceaL"  These  concluatons,  which  are  substantiaUy  those  of  the  principal 
are  probably  correct. 
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(78  Me.  813.) 
NegUgence — uha/rf^owner  —  eantributory  negligence, 

A  ciifltoms  officer,  eearching  for  smagglers  at  a  wharf  where  foreign  yesself 
discharged,  haying  no  lantern,  fell  into  the  water  through  an  opening  left 
unguarded  and  unlighted  in  the  wharf  by  the  owner,  and  was  injured. 
Held,  that  he  could  maintain  an  action  therefor.     (See  note,  p,  887.) 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

2>.  W.  Fessenden  and  Webb  £  Haskell  for  plaintiff. 

J,  and  E.  M,  Randy  for  defendant. 

Barrows^  J.  The  counsel  for  defendants,  while  recognizing 
as  sound  law  the  general  principle  that  '^  an  owner  is  bound  to  keep 
his  premises  in  a  safe  and  suitable  condition  for  those  who  come 
upon  and  pass  oyer  them,  using  due  care,  if  he  has  held  ont  any  in- 
Titation  express  or  implied,  by  which  they  have  been  led  to  enter 
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therein,"  stoutly  contend  that  this  custom-house  officer,  who  on 
the  night  of  the  accident  was  upon  the  defendants'  wharf,  in  the- 
regular  course  of  his  duty  to  watch  for  smugglers  and  prevent 
smuggling  from  the  steamer  which  was  just  hauling  into  the  dock 
there  from  a  foreign  port,  had  no  such  invitation,  but  was  a  mere 
licensee.  We  cannot  so  regard  him.  His  presence  there  was  made 
necessary  by  the  business  to  which  the  defendants  had  devoted 
their  wharf,  the  reception  of  cargoes  from  foreign  going  vessels. 

Plaintiff  contends  (and  we  think  riglitly  both  upon  fact  and  law) 
that  '^  the  true  statement  of  their  (defendants')  use  and  mainte- 
nance of  the  wharf  is,  that  it  was  a  wharf  for  the  mooring  of  ships, 
or  vessels  coming  into  port  with  cargoes  from  foreign  lands,  and 
subject  to  the  regulations  prescribed  by  law.  for  such  vessels.  By 
putting  their  wharf  to  that  use  they  assumed  the  responsibility  of 
keeping'it  in  a  proper  and  suitable  condition  for  the  safe  access  of 
all  persons  whom  that  use  required  to  come  upon  it.  The  business 
to  which  they  devoted  their  property  under  tlie  laws  of  the  United 
States  called  for  tlie  presence  of  the  plaintiff  (a  night  inspector  at 
the  custom  house)  there."  His  business  was  with  a  vessel  which 
had  arrived  from  a  foreign  iK)rt  witliin  the  jurisdiction  of  the  United 
States,  and  was  not  fully  uiJaden,  and  his  duty  was  to  attend  to 
every  kind  of  commodity  which  might  be  on  board.  His  right  to 
visit  the  premises  while  that  vessel  was  there  was  not  merely  the 
right  of  visiting  in  reference  to  the  business  for  which  the  premise* 
could  lawfully  be  used.  One  of  the  most  important  portions  of  his 
duty  was  to  go  there  to  prevent  the  use  of  the  premises  illegally. 
He  might  lawfully  conduct  his  visits  as  to  time  and  manner  in  the 
way  best  calculated  to  detect  and  prevent  smuggling. 

If  it  were  ever  jiossible,  it  is  too  late  now  to  attempt  to  limit  the" 
liability  in  such  cases,  as  defendants'  counsel  would  have  us,  strictly 
"  to  persons  coming  there  to  transact  the  business  to  which  the 
wharf  was  appropriated."  Numerous  authorities  go  further  and 
charge  the  owner  with  a  duty  to  those  who  come  on  his  premises 
on  legitimate  business  connected  by  no  means  directly  with  that  to 
which  the  structure  is  appropriated. 

Thus  one  who  came  only  to  vend  his  wares  to  the  oflScers  of  a 
vessel  lying  in  a  dock  was  regarded  as  entitled  to  the  protection  of 
an  implied  invitation  from  the  Docks  company,  though  it  was  urged 
that  he  was  not  on  board  on  the  ship's  business.  Smith  v.  London 
£  St.  Catherine's  Docks  Co.,  L.  R.,  3  C.  P.  326. 
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In  Straittm  y.  Staples,  59  Me.  95,  the  only  errand  which  the 
plaintiff  had  at  the  drug  store  was  to  inquire  for  the  defendant's 
place  of  business,  which  she  had  passed  in  the  darkness  before  com- 
ing to  the  insufficiently  guarded  roll-way  into  which  she  fell.  She 
had  no  occasion  to  go  to  the  drug  store  to  '^  transact  the  business 
to  which  it  was  appropriated." 

A  railroad  company  owe  a  duty  in  the  manner  of  making  the  ac- 
cess to  their  station  safe  to  the  hackman  plying  his  vocation  there 
to  meet  the  trains  as  well  as  to  the  passengers  from  whom  they  de- 
rive a  profit.  Tobin  v.  F.  S.  £  P.  R.  R.  Co.,  59  Me.  183;  s.  c,  8 
Am.  Rep.  415. 

So  do  the  owners  of  a  private  wharf  to  one  employed  to  carry 
the  mail  from  a  steamboat  to  whose  proprietors  the  owners  of  the 
wharf  had  let  a  part  of  it;  and  this  not  on  the  ground  of  any 
contract  between  them  and  the  plaintiff,  but  because  of  the  duty 
which  the  law  imposed  upon  them  to  make  and  keep  their  wharf 
€afe  for  all  who  were  on  it  for  a  lawful  business  purpose,  so  long  as 
they  should  permit  it  to  be  open  and  used.  Wendell  v.  Baxter,  12 
Oray,  494,  citing,  Colleii  v.  London  £  N.  W.  Railway  Co.,  16  Ad.  & 
El.  984,  where  the  defendants  were  held  liable  for  an  injury  suffered 
by  an  agent  of  the  postoffice  whom  the  postmaster-general  re- 
quired them  to  carry,  Erle,  J.,  remarking,  *'  The  defendants  have 
a  public  duty  to  perform  in  conveying  the  servants  of  the  public 
«afely." 

So  here.  The  company  owe  a  duty  to  all  public  officers  whose 
attendance  there  is  made  necessary  by  the  business  carried  on  at 
their  wharf.  It  is  too  subtle  a  distinction  to  say  that  that  though 
an  invitation  to  the  customs  officer,  whose  duty  it  was  to  look 
after  the  landing  of  the  coal  which  the  steamer  was  about  to  dis- 
charge, might  perhaps  be  implied,  it  cannot  be  to  one  whose 
presence  was  needful  to  prevent  the  frauds  on.  the  revenue,  for 
which  the  arrival  of  any  foreign  going  vessel,  whatever  her  cargo, 
affords  facilities.  It  avails  nothing  to  say  that  the  owners  had  not 
dedicated  their  wharf  to  smuggling  and  did  not  invite  the  plaintiff 
to  come  there  to  prevent  it.  They  had  dedicated  their  wharf  to 
the  use  of  vessels  bringing  merchandise  from  foreign  ports,  and 
without  watchfulness  on  the  part  of  the  customs  officers  it  was  sure 
to  be  misused.  The  owners  of  places  used  for  public  entertain- 
ments do  not  dedicate  them  to  pickpockets  or  mobs,  but  they  none 
the  less  owe  a  duty  to  the  policeman  who  attends  when  there  is  a 
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great  crowd,  to  prevent  violence  and  depredation.  The  instruction 
given  by  the  presiding  justice  with  respect  to  the  circumstances 
which  it  was  necessary  for  the  jury  to  find  in  order  to  constitute  an 
implied  invitation  to  plaintiff,  seems  to  have  been  carefully  con- 
sidered and  affords  the  defendants  no  ground  for  complaint.  It  fol- 
lows that  the  requested  instruction  was  rightly  refused.  Under  the 
motion  to  set  aside  the  verdict  as  against  evidence,  defendants' 
counsel  i)resent  with  much  force  two  points  which  always  arise  in 
cases  of  this  description.  1*  That  defendants  were  guilty  of  no 
negligence  in  omitting  to  place  a  railing  at  the  sides  of  the  gang- 
way into  which  the  plaintiff  fell,  or  a  light  to  show  where  it  was. 
2.  That  plaintiff's  injuiy  was  caused  by  his  own  negligence.  We 
have  given  to  the  positions,  taken  in  defense,  the  deliberate  consid- 
eration which  their  importance  merits. 

We  remark  in  the  first  place  that  both  questions  were  for  the  jury 
and  their  conclusions  are  not  to  be  set  aside  unless  it  is  found  that 
they  were  manifestly  wrong. 

1.  Was  it  a  defect  to  leave  this  gangway,  cutting  the  direct  pass- 
age along  the  wharf  transversely  and  six  or  eight  feet  deep  where 
the  plaintiff  fell,  without  a  railing  at  its  sides  or  a  light  at  night, 
when  a  newly  arrived  ship  was  lying  there? 

Every  thing  which  the  defendants'  counsel  have  said  in  support 
of  their  position  that  there  was  no  negligence  in  so  doing  might  be 
said  with  equal  force  in  respect  to  the  roll-way  cutting  transvei'sely 
the  platform  in  front  of  the  defendants'  block  of  stores  in  Stratton 
v.  Staples,  59  Me.  94.  The  question  is,  did  a  reasonable  regard  for 
the  safety  of  those  whom  the  use  to  which  the  defendants  had  de- 
voted their  wharf  miglit  be  expected  to  bring  there  require  some- 
thing in  the  way  of  safeguard  at  this  gangway  ? 

In  principle  the  case  is  the  same  as  all  others  (and  they  are  nu- 
merous) arising  from  injuries  received  in  unguarded  elevators  and 
other  arrangements  and  contrivances  for  business  purposes  in  busi- 
ness places.  In  Indermaur  v.  Dames,  L.  R.,  2  C.  P.  311,  though 
the  unfenced  shaft  through  which  the  plaintiff  fell  on  defendant's 
premises  was  constructed  in  the  manner  usual  in  the  defendant's 
business,  the  defendant  was  not  exonerated,  as  it  appeared  that  the 
shaft  could,  when  not  in  use,  have  been  fenced  without  injury  to 
the  business. 

The  case  is  an  instructive  one  as  reported  from  the  Exchequer 
Chamber,  ubi  supray  and  also  in  the  discussion  upon  the  rule  to  set 
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wide  the  yerdict  and  grant  a  new  trial  in  the  Common  Pleas^  L.  R.^ 
1  C.  P.  274.  In  fitting  up  a  place  for  business  purposes  one  is  at 
liberty  to  consult  his  own  convenience  and  profit,  but  not  without 
a  reasonable  regard  for  the  safety  of  those  whom  his  operations 
bring  upon  his  premises  upon  lawful  business  errands.  In  particu- 
lar, every  thing,  which  may  operate  as  a  trap  or  pitfall  for  those  not 
familiar  with  the  place  or  moving  in  a  dim  light,  is  to  be  avoided, 
if  reasonable  care  will  accomplish  security  to  life  and  limb  in  that 
respect.  Counsel  ask  in  substance,  why  call  upon  the  defendants 
to  fence  this  gangway  more  than  the  sides  or  end  of  the  wharf  ? 
It  is  a  sufficient  answer  that  a  railing  at  the  sides  and  end  would 
even  if  movable,  be  hkely  to  be  an  unreasonably  troublesome  ob- 
struction to  the  business  for  which  the  wharf  W8«  prepared,  and  it 
would  certainly  be  from  its  extent  unreasonably  expensive  to  main- 
tarn.     Not  so  in  either  respect  at  the  gangway. 

Nor  IS  there  so  great  a  liability  to  accident  at  the  sides  or  end  as 
there  is  m  such  a  gangway,  midway,  where  one's  eye  catches  a  sense 
of  security  from  seeing  in  an  uncertain  light  the  bulk  of  the  wharf 
and  of  the  vessel  lying  beside  it  extending  before  him.  Consider- 
ing how  easy  it  would  have  been  by  means  of  a  single  piece  of  rail- 
ing fitted  upon  posts  of  proper  height,  movable  like  those  at  railroad 
crossings  it  desired,  to  guard  against  any  such  mischief  as  happened 
here,  we  think  the  jury  did  not  err  in  saying  that  a  reasonable  re- 
gard for  the  safety  of  human  beings  required  the  defendants  either 
to  put  it  there  or  take  some  otlier  means  to  warn  a  man,  engaged  as 
the  plaintiff  was,  of  danger  at  the  gangway. 

IL  The  question  as  to  contributory  negligence  on  the  part  of  the 
plaintiff  was  a  more  doubtful  one. 

Defendants'  counsel  put  the  dilemma  thus :  "  If  the  night  is 
light  enough  to  see  the  gangway,  no  railing  or  light  is  necessary  to 
enable  a  person  to  avoid  it,  and  if  the  night  is  too  dark  to  allow  of 
its  being  seen,  then  a  person  groping  around  in  the  dark  and  un- 
consciously walking  into  it  is  guilty  of  such  negligence  as  to  pre- 
clude him  from  recovering."  But  if  this  plausible  statement  is  ab- 
solutely correct,  there  never  can  be  an  accident  of  this  description 
ior  which  the  injured  party  can  recover.  The  idea  seems  to  be  tha» 
there  is  no  necessity  for  any  precaution  on  the  part  of  the  wharf 
owners,  because  constant  vigilance  on  the  part  of  those  who  come 
there  when  it  is  light  enough  to  see  the  danger  will  enable  them  to 
avoid  it;  and  duty  or  no  duty,  they  must  not»  come  without  a  light  in 
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the  night  time,  or  they  will  be  set  down  as  wanting  in  ordinary 
care  and  so  forfeit  their  right  to  protection  or  compensation.  The 
argument  establishes,  if  any  thing,  too  much.  The  questions  are 
not  of  a  character  to  be  disposed  of  by  a  little  neat  logic.  They  are 
rather,  as  remarked  by  the  court  in  EllioU  v.  Prayy  10  Allen,  384, 
"  questions  which  can  be  best  determined  by  practical  men  on  a 
view  of  all  the  facts  and  circumstances  bearing  on  the  issue."  No 
«uch  sweeping  syllogism  as  this  presented  by  defendants'  counsel 
can  be  adopted  as  a  rule  of  decision.  A  man  may  be  deceived  by  a 
Iialf  light,  such  as  is  described  in  the  testimony  here,  and  using  due 
care  himself,  may  meet  with  an  accident  by  falling  into  a  chasm 
where  he  was  not  bound  to  expect  to  find  one  unguarded,  and  in 
such  case,  ii  he  is  not  a  mere  licensee  or  trespasser,  and  the  owner  of 
the  premises  owes  him  a  duty,  he  is  entitled  to  his  remedy. 

It  is  noticeable  that  in  arguing  this  point  on  the  motion,  the 
learned  counsel  for  defendants  fall  back  in  part  upon  their  original 
contention  that  the  customs  officer  *^  was  obliged  to  move  about  at 
his  own  peril. "  Not  so.  His  duty  carried  him  there  in  consequenoe 
of  and  in  connection  with  the  business  which  defendants  had  estab- 
lished there.  The  jury  probably  thought  that  if  he  went  as  a  section 
of  a  torchlight  procession  he  might  as  well  have  stayed  at  home ; 
that  he  was  not  in  search  of  an  honest  man,  and  had  no  need  of  a 
lantern;  that  it  would  take  a  cordon  of  custom-house  ofScers,  ex- 
hibiting themselves  with  lanterns,  numerous  enough  to  surround 
the  vessel  constantly  from  the  time  she  hauled  into  the  wharf  till 
3he  was  unloaded,  to  prevent  the  mischief,  while  prudently  con- 
ducted observation  by  one  or  two  watching  at  the  right  times  and 
seasons  without  making  their  presence  known,  would  answer  the 
same  purpose.  Seeing  that  the  defendants  did  owe  a  duty  to  the 
public  oflBicer,  and  seeing,  too,  how  easily  they  might,  to  all  appear- 
ance, by  a  little  precaution,  have  prevented  his  being  made  a  cripple, 
if  the  "  practical  men  '*  before  whom  the  case  was  tried  made  allow- 
ances for  the  liability  of  the  human  senses  to  deception  in  a  dim 
light,  and  acquitted  him  of  a  want  of  ordinary  care  in  the  premises, 
we  are  not  satisfied  that  the  conclusion  they  reached  on  this  question 
of  contributory  negligence,  is  so  plainly  unjustifiable  as  to  require 
us  to  send  the  case  to  a  new  trial. 

No  complaint  is  made  as  to  the  amount  of  damages. 

Motion  and  exc&ptiona  anerrubd, 

Appleton,  C.  J.,  Waltoist,  Vibgin,  Libbby  and  Sthokdb, 
JJ.y  concurred* 
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HoiB  BTTHS  Rbpobtbl— lo  DcQan  V.  Dunlap,  Philadelphia  Common  Pleas,  January,  1881 
QjB^  Int.,  Jan.  il7, 1888),  it  was  held  that  wharres  on  navigable  rivers  are  not  the  private 
property  of  him  who  erects  them,  and  persons  who  go  upon  and  fasten  veoeols  to  them 
ere  not  trespassers.  In  this  case,  a  schooner  laden  with  melons  was  fastened  to  the  end 
eC  defendants  wharf  on  the  Delaware  river,  without  his  ezprewt  permission,  and  a  steve* 
attempting  to  move  the  vessel  into  the  dock  was  injured  by  the  failing  of  a  plank, 
on  top  of  the  cap  log,  which  was  loose-or  rotten.  Upon  suit  for  damages  against 
the  owner  oi  the  wharf  a  nonsuit  whs  granted,  on  the  ground  that  plaintiff  was  a  tres- 
IMinonr,  hot  upon  motion  the  nonsuit  was  taken  off.  The  court  said :  **  We  think  that  the 
end  of  this  wharf,  being  in  the  public  highway,  was  a  part  of  the  highway  to  which  a 
craft  had  as  much  right  to  attach  itself  as  it  had  a  right  to  cast  anchor  in  the  stream  in 
fhmt  of  the  land  of  the  riparian  owner.  The  licensing  the  erection  of  a  wharf  to  enable 
the  owner  to  make  a  profit  of  this  space  is  not  an  unlimited  and  unrestricted  gift-  Their 
main  purpose  Is  to  secure  and  improve  the  commerce  of  the  port.  One  therefore  who 
aseuiee  a  license  to  erect  a  wharf  is  bound  to  keep  it  in  a  condition  to  subserve  the  ordin- 
aiy  purposes  of  a  wharf,  and  a  person  hitching  his  vessel  temporarily  to  an  unoccupied 
wharf  is  in  the  pursuance  of  his  common-law  right,  and  the  owner  is  bound  to  keep  it  in 
rsaeonable  and  ordinary  repair.  The  extension  of  a  wharf  into  the  public  highway  is  an  In- 
vitation to  the  public.  In  City  of  PUUstnirgh  v.  Orier.lO  Harris.  64,  Chief  Justice  Black  uses 
thia  language;  *  The  city  being  in  possession  of  the  wharf,  exercising  an  exclusive  super- 
vision over  it,  and  receiving  tolls  for  ItK  use,  is  it  a  violation  of  the  duty  which  the  cor- 
porate authorities  owe  to  the  public  to  let  it  go  out  of  repair  f  The  afflrmatlTe  of  this 
was  decided  in  an  action  on  the  case  against  the  Mayor  and  Burxpenes  of  Lyme  ReQiM,  8 
B.  St  Ad.  77,  and  by  the  Supreme  Court  of  New  York  in  several  cases.  11  Wend.  548;  21  id. 
lift.  The  general  rule  undoubtedly  is  that  those  who  have  a  public  work  under  their  con- 
trol are  bound  to  repair  it;  and  the  fon*e  of  this  is  stiU  further  increased  when  it  yields  • 
ttti  poaaessor  a  revenue.  The  oases  above  cited  show  that  this  principle  applies  to  pubUe 
pons  In  poanssion  of  a  city,  as  well  as  canals,  bridges  and  other  highways  in  the  hands 
of  indivlduala  and  private  corporations.  There  is  no  reason  nor  authority  Cor  any  distinc- 
tion. The  intereets  of  commerce  imperatively  require  that  the  place  to  which  vessels  are 
invited  to  come  should  be  in  a  safe  condition.'  *  •  *  The  whole  history  therefore  or  the 
eonatnictkm  of  wharves,  and  the  common  and  statute  laws  which  regulate  their  erection 
and  use,  all  show  dearly  that  they  are  not  in  the  ordinary  sense  to  be  considered  the  pri- 
vate proper^  of  the  person  who  erects  them.  A  person  therefore  who  goes  upon  them, 
er  who  flMtena  his  veesel  to  them,  does  not  hy  so  doing  make  himself  a  treapaanr.**  To 
UieaaBie eOeot,  SherUtek  ▼.  Bainbridoe,  41  Ind.  3S;  a.  a,  13  Am.  Bep. 801. 


CABPBirrBR   V.    DBB88B1L 

(79  Me.  177 J 

T¥etpam  —  wrongful  aUaohmerU  —  damage  —  <^ar  to  return  properiif. 

Ib  an  action  of  trespass  for  wrongf ally  attaching  and  seimlng  goodB,  damagwi 
cMnot  be  mitigated  by  proof  of  an  offer  to  Totarn  the  propertj  la  the 
oondition  on  the  next  day. 

rimESPASS.     The  opinion  states  the  case. 

M.  P.  Frank  and  N.  dk  H.  B.  OlMvea,  for  plainti£E. 
Vol.  XXXTX  —  43 
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Strout  d^  Holmes,  for  defendant. 

Peters,  J.  A  deputy  sheriff  wrongfully  attached  the  plaintiff's 
goods,  dispossessing  the  plaintiff  and  putting  a  keeper  in  charge  of 
his  store.  On  the  next  day,  the  deputy  tendered  to  the  plaintiff  a 
return  of  the  goods  uninjured,  and  in  the  same  condition  as  when 
attached  the  day  before.     The  plaintiff  refused  to  receive  them. 

It  was  ruled  at  the  trial  that  the  damages  for  the  attachment 
and  taking  should  be  limited  to  any  injury  necessarily  sustained  by 
the  plaintiff,  by  the  disturbance  of  his  possession  from  the  date  of 
the  attachment  to  the  date  of  the  offered  return.  This  was  error. 
The  general  rule  of  damages  applies  in  such  case.  The  plaintiff 
was  entitled  to  recover  what  the  entire  property  was  worth  when  it 
was  attached.  A  return  of  2)ro|)erty  in  mitigation  of  damages  could 
not  be  forced  upon  the  owner  against  his  consent. 

When  repossession  and  redelivery  are  spoken  of,  in  the  cases  re- 
lied upon  by  the  defendant,  as  going  in  mitigtition  of  damages,  it 
has  reference  to  a  return  of  the  property  with  the  consent  of  the 
owner.  A  person  cannot  be  said  to  possess,  who  does  not  oonsent 
to  the  possession.  Nor  can  there  be  a  redelivery  where  there  is  no 
acceptance.     A  mere  offer  to  deliver  is  not  a  delivery. 

It  has  been  held  that  an  officer,  liable  as  a  trespasser  for  irregu- 
larly distraining  goods  for  taxes,  may  be  entitled  to  have  the  amount 
of  the  taxes  deducted  from  the  damages  recovei*able  against  him, 
the  taxes  being  regarded  as  thus  cancelled  and  paid.  It  is  for  the 
owner's  benefit  in  such  case  that  the  tax  be  regarded  as  paid.  And 
other  cases  founded  upon  the  same  or  a  simihir  principle  may  be 
found.  But  in  all  of  them  the  doctrine  is  founded  upon  the  idea, 
that  the  deduction  or  mitigation  is  allowed  with  the  implied  assent 
of  the  owner.     The  case  at  bar  is  not  such  a  case. 

The  case  most  relied  upon,  to  support  the  proposition  advocated 
by  the  defendant,  is  Delano  v.  Curtis,  7  Allen,  470.  But  in  that 
case  a  vital  element  was  wanting  which  is  not  absent  here.  In  that 
case,  the  defendant  did  not  take  the  property  into  his  own  posses- 
lion,  or  necessarily  exclude  the  owner  from  its  control.  He  merely 
forbade,  but  did  not  attempt  to  prevent,  a  removal  of  property  which 
was  upon  his  own  premises.  The  facts  are  not  very  fully  reported, 
but  Oreenfield  Bank  v.  Leavitt,  17  Pick.  1  (28  Am.  Dec.  268),  ig 
cited  in  the  opinion  as  its  authority,  and  the  latter  case  decides  only, 
that  '^  if  the  property  for  which  the  action  is  brought,  should  be 
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returned  to  and  received  by  the  plaintiff,  it  shall  go  in  mitigation 
of  damages."  In  Stickriey  v.  Allen,  10  Gray,  352,  the  same  court 
refused  to  apply  the  doctrine,  which  the  present  defendant  contends 
for,  to  a  state  of  facts  calling  for  its  application,  if  in  any  case  it 
should  be  applied,  the  property  taken  being  certain  stereotype  plate.s 
of  peculiar  value  to  the  plaintiff,  and  of  very  little  value  to  anybody 
else.  But  as  Putnam,  J. ,  said,  in  Greenfield  Bank  v.  Leavitt,  supra ^ 
"the  certainty  of  a  rule  is  quite  an  equivalent  for  its  occasional 
want  of  perfect  exactness." 

The  rule  asked  for  by  the  defendant  would  give  to  the  trespasser 
more  power  and  discretion  than  courts  are  accustomed  to  exercise 
which  order  an  acceptance  of  property  offered  to  be  returned  iu 
mitigation  of  damages,  after  a  hearing  as  to  its  justice  and  expedi- 
ency. In  such  case,  by  the  power  of  the  courts,  an  owner  may  havo 
to  accept  a  return  of  his  property  ;  but  by  the  jwwer  of  the  party 
he  must  accept  it,  if  the  defendant's  theory  prevails. 

It  is  true,  that  such  a  rule  would  work  well  in  a  few  peculiar  and 
exceptional  cases.  The  trouble  is,  that  it  would  operate  unjustly 
in  very  many  and  most  cases.  A  dividing  line  could  not  be  easily 
established.  The  rule  would  have  to  apply  to  all  cases  where  the 
tresi)ass  is  not  willful,  wanton  or  malicious.  This  would  give  the 
election  to  a  trespasser  to  decide  how  an  owner  shall  be  compensated 
for  his  trespasses.  It  would  have  a  tendency  to  stimulate  careless- 
ness and  unwarranted  experiments  in  attaching  property.  It  would 
impose  unusual  and  unreasonable  risks  and  responsibilities  upon 
,  the  owner.  He  may  lose  his  credit,  or  be  broken  up  in  his  business, 
by  an  improvident  trespasser,  and  still  be  obliged  to  accept  his  goods 
again.  He  may  in  the  meantime  have  got  other  goods,  or  gone 
into  other  business,  and  not  be  favorably  situated  to  take  the  prop- 
erty back.  He  must  at  his  peril  decide  correctly  whether  the  tres- 
pass was  a  wanton  or  malicious  act  or  not.  How  is  he  to  ascertain 
that  fact  ?  How  may  he  know  whether  the  j^roperty  will  be  re- 
tamed  or  not  ?  How  long  shall  he  be  held  in  suspense  by  the 
wrong-doer  ?  How  can  he  always  know  whether  the  property  is  re- 
tamed  in  the  same  condition  as  when  taken  or  not  ?  In  most  cases. 
Ids  embarrassments  would  be  greater  than  he  could  bear.  The  law 
does  not  impose  them  upon  him. 

Exceptions  sustained. 

Applet© K,  C.  J.,  Waltok,  Danbobth  and  Libbby,  JJ.,  con* 
•orred. 
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Oabpbntbr  v.  Grand  Trunk  Railway  Company. 

(72  Me.  888.) 

Statute  —  extra  territorial  farce — preeumpUon. 

A  statute  of  Maine,  enacting  that  the  liolder  of  a  railway  ticket  shall  ha^e  Ibe 
right  to  stop  over  and  that  the  ticket  shall  be  good  for  six  years,  has  no 
extra-territorial  force. 

The  law  of  other  States  will  be  presumed  to  be  the  common  law.* 


C 


ASE  for  ejection  from  railway  car.     The  opinion  states  the 
The  plaintiff  had  judgment  below. 


Oeo.  A,  Wihon,  for  plaintiff. 
J.  c^  E.  M.  Randy  for  defendant. 

Walton,  J.  The  plaintiff  claims  to  recover  damages  for  having 
been,  as  he  says,  wrongfully  ejected  from  the  defendants'  cars.  The 
facts,  briefly  stated,  are  these  : 

The  plaintiff  purchased  a  ticket  of  the  Grand  Trunk  Railway 
Company,  of  Canada,  entitling  him  to  a  passage  from  Portland  to 
Montreal.  The  ticket  had  these  words  ])rinted  upon  it :  "Good 
only  for  continuous  trip  within  two  days  from  date."  The  ticket 
was  dated  March  3,  1875.  It  was  purchased  at  the  company's  office 
in  Poitland.  The  plaintiff  started  on  his  journey,  and  having 
stopped  over  at  various  places  along  the  route,  reached  Goataoook  m 
Canada  several  days  before  March  30,  1875.  On  that  day  he  took 
the  train  for  Montreal,  but  the  conductor  refused  to  allow  him  to 
ride  on  the  ticket  of  Mai*ch  3,  1875,  and  forcibly  ejected  him  from 
the  cars.  For  this  act  he  commenced  an  action  against  the  company 
in  this  State,  and  has  obtained  a  verdict  for  $200  damages.  The 
defendants  claim  a  new  trial  upon  the  ground  that  the  rulings  of 
the  presiding  judge  were  erroneous. 

A  statute  of  this  State  (Act  1871,  ch.  223)  declares  that  the  holder 
of  a  railroad  ticket  shall  have  the  right  to  stop  over  at  any  of  the 
stations  along  the  line  of  the  road,  and  that  his  ticket  shall  be  good  for 
a  passage  for  six  years  from  the  time  it  is  first  used.  The  presiding 
judge  ruled  that  if  the  plaintiff  was  put  off  the  train  for  no  other  re»- 

*8ee  Ormee  t.  Danuhy  (83  N.  V.  443),  87  Am.  Bep.  689i  and  note,  B8& 
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Bon  than  because  he  was  travelling  on  the  dOth  March  on  a  ticket  dated 
on  the  3d  of  the  same  month  (there  being  no  evidence  m  the  case 
of  any  local  law  or  statute  of  Canada  in  conflict  with  the  law  of 
Maine),  the  defendants  would  be  liable.  The  question  is  whether 
this  ruling  can  be  sustained.  We  think  it  cannot.  The  act  of  1871 
applies  only  to  transportation  within  the  territoritil  limits  of  this 
State,  and  cannot  be  applied  to  an  entire  passage  from  Portland  to 
Montreal.  To  hold  otherwise  would  render  the  act  unconstitutional. 
Hall  V.  De  Cuir^  95  U.  S.  485.  In  that  case  the  courts  of  Louisiana 
had  construed  a  statute  of  that  State,  intended  to  secure  equality 
of  rights  to  colored  passengers,  as  applicable  to  the  entire  voyage 
of  a  steamboat  carrying  passengers  from  New  Orleans,  in  the  State 
of  Louisiana,  to  Vicksburg,  in  the  State  of  Mississippi ;  and  because 
of  this  constniction,  which  gave  an  extra-territorial  force  to  tho 
statute,  the  Federal  Supreme  Court  held  the  act  unconstitutional^ 
acs  an  attempt  to  regulate  inter-State  commerce,  in  violation  of  that 
article  of  the  Federal  Constitution  which  confers  that  power  upon 
Congress.  There  is  nothing  in  the  decision  to  indicate  that  the 
constitutionality  of  the  act  would  not  have  been  sustained,  if  the 
State  courts  had  held  that  it  applied  only  to  transportation  within 
the  State  of  Louisiana.  It  is  cleiu*  therefore  that  we  cannot  give 
our  statute  extra-territorial  force  without  rendering  it  unconstitu- 
tional, unless  there  is  a  distinction  between  a  voyage  by  water  upon 
the  Mississippi  river,  and  a  passage  by  land  over  the  Grand  Trunk 
railroad ;  and  it  is  the  opinion  of  the  court  that  no  such  dis- 
tinction can  be  maintained. 

This  brings  us  to  the  inquiry  whether  tlie  niling  at  tlie  trial  can 
be  sustained  upon  the  ground  that  there  was  no  evidence  of  what 
the  law  of  Canada  Wiis.  We  think  not.  Undoubtedly  the  case  was 
to  be  tried  in  accordance  with  the  law  of  this  State,  in  the  absence 
of  proof  of  any  other  law.  *'It  is  a  well-settled  rule,"  say  the 
Court  of  Appeals  of  New  York,  **  founded  on  reason  and  authority, 
that  the  lex  forty  or  in  other  words,  the  laws  of  tlie  country  to  whose 
courts  a  party  appeals  for  redress,  furnisli  in  all  cases,  prima  facie^ 
the  rule  of  decision ;  and  if  either  party  wants  the  benefit  of  a 
different  rule  or  law  (as  for  instance,  the  lex  domicihi,  lex  loci  coti- 
iractuSyOT  lex  loci  ret  siice),  he  must  aver  and  prove  it;  the  courts  of 
a  country  are  presumed  to  be  acquainted  with  their  own  laws,  but 
those  of  other  countries  are  to  be  averred  and  proved,  like  other 
facts  of  which  courts  do  not  take  judicial  notice."     Monroe  v. 
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Doughss,  5  N.  Y.  447.  And  the  rule  is  similarly  stated  in  n  recent 
English  case:  **  A  party  who  relies  upon  a  riglit  or  an  exeni]>tion 
by  foreign  law,  is  bound  to  bring  such  law  properly  before  the  court, 
and  to  establish  it  ni  proof;  otherwise  the  court  (not  being  entitled 
to  notice  such  law  without  judicial  proof),  must  proceed  according 
to  the  law  of  England."  Lloyd  \\  (Uiibert,  L.  R.,  1  Q.  B.  115- 
129.  It  18  often  said  that  in  the  absence  of  proof  to  the  contrary 
the  court  will  i)rcsume  the  foreign  law  to  be  the  same  as  tlie  do- 
mestic law.  But  we  think  the  above  is  the  better  way  of  stating 
the  rule.     The  result  is  the  same. 

The  judge  who  presided  at  the  trial  was  therefore  right  in  the 
assumption  that  the  law  of  Maine  was  to  furnish  the  nile  of  de- 
cision, the  law  of  Canada  not  having  been  proved;  but  we  think 
he  was  wrong  in  the  assumption  that  it  must  be  the  statute  of  1871 
instead  of  the  common  law  of  the  State.  Holding,  as  we  do,  that 
the  statute  of  18T1  is  applicable  only  to  transjiortation  within  the 
Stilts  —  that  it  abrogates  the  common  law  only  to  that  extent  —  we 
think  a  contnict  for  the  sale  of  a  ticket  may  lawfully  be  made  here, 
and  may  lawfully  place  a  limitation  upon  the  time  withm  which  it 
t>hall  be  used,  otlicr  than  that  stated  m  the  statute,  if  it  is  to  be 
used  in  some  other  State  or  counti*v;  jmd  that  sucli  limitation  will 
be  prima  facie  hm(['mg  upon  the  purchaser;  and  that  he  can  only 
avoid  the  prima  facie  effect  of  such  limitation  by  showing  that  the 
law  of  the  i)Lice  where  it  was  to  be  used  did  not  ]>crmit  it.  In  other 
words,  we  Jiold  that  tlie  common  law  is  still  in  force  here  with  re- 
spect to  such  contracts;  tliat  is  with  respect  to  contracts  or  tickets 
for  transi)ort5iti()n  in  other  States  or  countries.  For  instance,  the 
plaintiff's  lieket  entitled  him  to  a  passage  from  Portland  to  Mon- 
treal. It  liad  tills  limitation  printed  upon  it:  ''Good  only  for  con- 
tinuous trip  within  two  days  from  date."  AVliile  using  it  witliin  this 
State  tlie  limitation  would  be  inoperative  by  force  of  the  statute  of 
1871.  AVithin  this  State  ho  could  stop  over  and  resume  his  journey  at 
anytime  within  six  years.  But  Avhile  using  it  in  New  Hampshire, 
Vermont  or  Canada,  the  limitation  would  be  prima  facie  valid;  and 
he  could  only  avoid  this  p7'i7n a  facie  presumption  by  showing  that 
by  the  law  of  these  places  the  limitation  was  not  valid.  The  burden 
of  proof  to  show  the  existence  of  such  a  law  would  be  upon  him, 
not  upon  the  railroad  company  to  show  its  non-existence.  The 
fact  however  should  not  be  overlooked  that  by  availing  himself  of 
his  right  to  stop  over  in  this  State,  the  holder  of  such  a  ticket  would 
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break  the  continuity  of  his  journey,  and  thus  perhaps  forfeit  his 
right  to  ride  further  upon  it  when  he  should  reach  the  lino  of  the 
State.  But  that  is  a  matter  to  be  thought  of  when  purchasing  or 
accepting  such  a  ticket. 

By  what  law  a  carrier's  contract  is  to  be  governed  when  it  stipu- 
lates for  transportation  of  freight  or  passengei's  through  more 
than  one  State  or  country,  and  the  laws  of  these  States  or  countries 
are  not  the  same,  is  a  problem  not  easily  solved.  The  authorities 
are  confused  and  conflicting.  The  more  recent  decisions  will  be 
found  cited  and  commented  upon  in  the  second  edition  of  Whar- 
ton's Conflict  of  Laws,  §§  471-481,  inclusive.  We  do  not  find  it 
necessary  to  discuss  the  question,  because  at  the  trial  of  this  cause 
no  such  conflict  was  shown  to  exist,  and  the  question  is  not  properly 
before  us. 

Exceptions  sustained.     New  trial  granted. 

Appletok,  G.  J.,  Babrows,  Danfobth,  Vibgin,  Petebs  and 
LiBBEY,  JJ.y  concurred. 


McLellax  v.  Hayford. 

(T3  Ma.  410J 
Attorney  and  client  — retainera  —  etutam. 

^Thmn  is  no  custom  in  Maine  to  charge  retaining  fees  in  contested  cases  sa 
general  as  to  warrant  a  recovery  therefor  over  and  above  ordinary  chaigei 
covering  aU  services  rendered. 

ASSUMPSIT  on  account  and  for  work  and  money  paid  out.  The 
opinion  states  the  point.     The  plaintiff  had  judgment  below. 

Iblger  &  McLellan,  for  plaintiff. 

«/.  W.  KnofpUoHy  for  defendant. 

Babbows,  J.  The  question  briefly  stated  is  whether  in  an  action 
by  a  counsellor  at  law  against  a  client,  on  an  account  annexed  for 
services  and  disbursements  in  a  number  of  suits,  embracing  s])ecific 
charges  for  all  the  services  rendered  and  expenses  incurred  in  min- 
ute detail,  it  is  projier  for  the  presiding  justice,  without  proof  of 
any  agreement  to  pay  any  retainer  foes  (except  in  a  single  case  whero 
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one  of  $50  was  paid  m  advance),  and  without  proof  of  any  cnstom 
or  usage  among  lawyers  to  charge  a  retainer  fee  to  their  clients,  to 
instruct  the  jury  that  ''in  contested  cases  and  for  reasonable 
amounts  such  fees  were  a  legal  charge,  and  that  the  plaintiff  should 
recover  a  reasonable  sum  for  retainer  fees  in  each  account,'*  leaving 
it  to  the  jury  to  say  whether  the  charges  were  reasonable  or  not* 

The  jury  must  have  understood  from  this  that  proof  of  the  em- 
ployment of  the  plaintiff  as  counsel  would  of  itself,  as  matter  of 
law,  raise  an  implied  promise  on  the  pai*t  of  the  defendant  to  pay 
any  reasonable  sum  which  the  plaintiff  might  charge  as  a  retaining 
fee  in  all  the  contested  cases,  besides  making  compensation  for  all 
the  services  actually  rendered;  that  something  was  due  and  recover- 
abll  as  and  for  a  retaining  fee  in  addition  to  the  pay  for  services 
and  disbursements  in  each  contested  case,  and  that  the  only  ques- 
tion for  them  was,  whether  the  sum  charged  was  a  reasonable  sum 
to  charge  for  a  retainer.  In  support  of  the  instructions  the  plaintiff 
relies  upon  the  cases  of  Aldrich  v.  Brown,  103  Mass.  527;  F^rryy. 
Lordy  111  id-  504;  Pierce  v.  Parker,  121  id,  403,  and  Egglesian  v. 
Boardman,  37  Midi.  14. 

But  neither  of  these  crises,  nor  all  of  them  combined,  can  be  re- 
garded as  authority  for  the  instruction  here  complained  of.  So  far 
as  they  have  any  bearing  on  the  question  the  propositiona  which 
they  respectively  sustain  are  these: 

In  Aldrich  v.  Brown  it  is  held  that  no  special  contract  is  nec- 
essary to  entitle  an  attorney  actually  retained  in  a  suit  to  charge  a 
reasonable  retainer.  Doubtless  in  proper  ctises  such  a  contract  may 
be  implied. 

Perry  v.  Lord  is  a  good  brief  illustration  of  the  special  opera- 
tion of  a  retainer,  and  of  the  circumstances  under  whiclx a  contract 
to  pay  one  may  properly  be  implied.  The  counsellor,  though  con- 
sulted and  engaged  to  assist  throughout  the  case,  was  not  again 
ealled  upon  and  had  no  further  claim  for  services  in  the  matter. 

Pierce  v.  Parker  only  holds  that  where  an  attorney  performs 
other  services  besides  those  which  are  made  the  subject  of  specific 
charges,  he  is  entitled  to  compensation  therefor  by  a  charge  for 
commissions  on  the  money  collected,  ''or  in  some  other  general' 
form,"  though  the  money  may  not  have  actually  gone  through  hia 
hands. 

Eggleston  v.  Boardman  simply  affirms  the  doctrine  declared  in 
Aldrich  v.  Broion,  with  the  additional  remark  that  '^retainem  u» 
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miifonnly  and  nnirerBally  charged,  and  may  be  recoverad  under  the 
common  counts.  The  remark  is  doubtless  true  as  touching  the 
usage  in  Michigan.  But  we  know  of  no  such  uniyersal  practice  in 
this  State,  and  the  exceptions  before  us  at  all  events  show  that  no 
evidence  of  any  such  usage  was  presented  at  this  trial.  Nor  do  we 
find  that  the  instruction  can  be  better  maintained  upon  principle 
than  by  authority. 

The  circumstances  under  which  a  contract  to  pay  a  counsellor  at 
law  for  services  rendered  and  expenses  incurred  may  be  inferred, 
and  the  character  and  effect  of  that  contract,  do  not  essentially  differ 
from  those  which  pertain  to  and  regulate  contracts  of  other  pro- 
fessional services,  skilled  labor  of  any  kind,  and  in  fact  any  kindof 
service  in  which  the  amount  of  the  compensation  necessarily  depends 
largely  upon  the  circumstances  under  which  the  service  is  rendered, 
its  nature,  and  the  charges  that  are  usual  and  customary  for  like 
services. 

Hence  in  the  absence  of  a  special  contract  to  pay  these  retainers 
the  plaintiff  must  prove  enough  to  show  that  there  was  ^an  implied 
promise  on  the  part  of  the  defendant  to  pay  them.  The  proper 
scope  and  application  of  the  right  to  charge  retainers  is  to  remun- 
erate counsel  for  being  deprived,  by  being  retained  for  one  party,  of 
the  opportunity  of  rendering  services  for  and  receiving  pay  from 
the  other  — not  to  swell  the  amount  of  the  bill  which  accrues  for 
services  rendered  throughout  the  progress  of  the  cause  and  contains 
specific  charges  for  them  all.  The  necessity,  force  and  effect  of 
proof  of  a  particular  usage  have  been  so  fully  discussed  in  Bodfish 
T.  FcKc,  23  Me.  90;  Codinan  v.  Armstrong^  28  id.  91;  and  Leach  v. 
Perkins,  17  id.  462,  that  they  need  no  further  elucidation  here. 

Referring  to  these  cases  for  the  rules  and  principles  involved  we  say 
that  there  is  no  general  custom  in  this  State  amounting  to  a  rule 
of  law,  to  be  declared  by  the  court,  which  would  authorize  the  pre- 
siding judge  to  pronounce  the  plaintiff  entitled  to  recover  these  re- 
tainers from  the  mere  fact  that  he  was  employed  by  the  defendant 
to  render  sen'ices  in  the  cases. 

In  the  absence  of  any  evidence  tending  to  establish  the  existence 
of  a  particular  usage  with  reference  to  which  these  parties  may  be 
presumed  under  the  circumstances  to  have  made  their  contract,  the 
instruction  that  such  fees  were  a  legal  charge,  and  the  plaintiff  was 
entitled  to  recover  a  reasonable  amount  for  retainer  fees  in  each  ac- 
coont  was  not  correct 
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Moreover  had  there  been  proof  of  a  usage  to  charge  retainer  teem 
in  addition  to  liberal  specific  charges  for  all  services  rendered  and 
ail  expenses  incMirred,  in  cases  where  the  counsellor  was  not  merely 
retiiined,  but  was  actually  employed  in  the  case  throughout,  wc  think 
it  would  have  been  the  duty  of  the  presiding  judge  to  doelarc  such 
a  usage  to  bo  against  natural  reason  and  justice  and  not  binding 
upon  the  defendant. 

An  examination  of  the  account  presented  by  the  plaintiff  shows 
that  besides  si)ecific  charges  for  services  (some  of  which  might  well 
be  regarded  as  included  in  the  liberal  and  punctual  charges  of  term 
fees  in  the  cases  he  was  engaged  in),  the  plaintiff  charged  his  client 
with  even  the  minutest  items  of  his  personal  expenses  in  attending 
to  the  business,  such  as  sixpences  for  fares  in  the  horse  cars  and  the 
like.  Such  exactness  leaves  neither  occasion  nor  room  for  the  charges 
**  in  some  other  genenil  form  "  (like  that  of  retainer  fees)  spoken 
of  in  Pierce  v.  Parker,  121  Mass.  403,  as  designed  to  cover  other 
Bcrs'ices  performed  by  the  counsel  besides  those  which  are  made  the 
subject  of  specific  charge.  It  is  suggested  at  the  bar  that  plaintiff 
is  willing  to  cure  the  error  by  a  retniltitur.  If  he  remits  an  amount 
equal  to  all  the  sums  which  stand  charged  in  his  account  for  unpaid 
retainers,  there  will  1)0  no  occjision  to  send  the  case  to  a  new  trial. 
The  only  error  alleged  will  then  have  become  harmless,  and  the  ex- 
ceptions may  be  overruled. 

Unless  he  so  remits  within  a  reasonable  time^ 

Excepiwis  sustaifiedm 

Applbton,  C  J.,  Waltok,  Dakfobth,  Peters  and  LibbbTi 
JJ.,  concurred. 

Stmokds,  J.,  dissented. 


MiLLEK  v.  Hatch. 

<7SMe.  481). 
Sureiy  •^•mencutory  agreement  to  compromise  with  principal. 

An  agremeiit  by  a  creditor  to  accept  a  oertaia  percentage  within  a  apedflel 
time,  in  full  of  his  claim,  bat  containing  no  stipulation  for  delay  or  exten, 
aion^  and  never  complied  with,  does  not  discharge  a  surety  for  the  debt. 

ACTION  on  promissory  note.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  beloT. 
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O.  T.  Stevmis,  for  plaintiff. 

J.  W.  Spaulding,  W.  T.  Haines  and  F.  J.  Bak&r,  for  defendant 

ApPLBTONy  C.  J.  This  is  un  action  for  assumpsit  on  two  promis- 
sory noteSy  dated  September  15,  1871,  signed  by  Farr,  Hatch  &  Co. 
The  defendant,  Henry  Hatch,  was  a  member  of  tliat  firm  at  the 
time  the  notes  were  given. 

April  18,  1872,  Hatch  sold  out  his  interest  in  the  firm  to  Jerome 

L.  Farr,  for  #5,000.     On  August  3,  1872,  notice  was  given  in  the 

'papers  of  the  dissolution  of  the  firm  of  Farr,  Hatch  &  Co.,  and  that 

it  was  succeeded  by  the  firm  of  Warren  A.  Farr  &  Co.,  which 

assumed  the  liabilities  of  the  firm  of  Farr,  Hatch  &  Co. 

In  December,  1872,  the  firm  of  Warren  A.  Farr  &  Co.  became  in- 
solvent. The  defense  rests  on  the  ground  that  after  the  dissolution 
of  the  firm  of  Farr,  Hatch  &  Co.  they  stood  in  the  relation  of 
sureties  on  the  note,  and  they  were  discharged  by  reason  of  the 
plaintiff's  signing  with  othci-s  an  agreement  under  seal  in  these 
words: 

"We,  the  undersigned,  creditors  of  Warren  A.  Farr  &  Co.,  of 
Boston,  in  the  Commonwealth  of  Massachusetts,  in  consideration  of 
one  dollar  and  other  good  and  sufficient  considerations  to  us  sever^ 
ally  paid  by  said  Warren  A.  Farr  &  Co.,  the  receipt  of  which  is 
hereby  acknowledged,  do  severally  promise  and  agree  with  the  said 
Warren  A.  Farr  &  Co.,  that  we  receive  in  full  satisfaction  and  dis- 
charge of  our  respective  qlaims  against  them,  the  amount  of  sixty 
per  cent  thereof  in  the  following  manner,  namely:  Twenty-five  per 
cent  of  said  chiims,  respectively,  in  tlurty  days  from  tlie  date  hereof, 
and  the  remainder  in  sixty  days  from  the  same  date  of  this  instru- 
ment. 

**  Witness  our  hands  and  seals  severally  adopting  the  seal  set  op- 
posite the  first  signature  as  the  seal  of  each  of  us  respectively,  this 
thirty-first  day  of  December.  A.  D.  1872. 

''  M.  E.  MiLLEK.     [Seal]." 

This  was  signed  by  over  forty  creditors  of  the  firm.  Nothing  waa 
paid  the  plaintiff  under  this  contract. 

The  jury  found  specially  that  tlie  plaintiff  had  no  knowledge  of 
the  assumption  of  the  liabilities  of  the  firm  of  FaiT,  Hatch  &  Co. 
by  that  of  Warren  A.  Farr  &  Co.  Much  of  the  argument  of  the 
learned  counsel  for  the  defendant  is  devoted  to  proring  that  this  find- 
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ing  was  erroneous.  In  the  view  we  take  of  the  case  it  is  immaterial 
whether  she  knew  of  such  assumption  or  not,  inasmuch  as  she  haa 
done  nothing  to  injuriously  affect  the  rights  of  Farr,  Hatch  &  Co. 

Conceding,  for  the  purpose  of  argument,  that  after  the  dissolu- 
tion of  the  firm  of  Farr,  Hatch  &  Co.,  the  firm  were  to  be  regarded 
as  sureties,  the  plaintiff,  by  her  signature  to  the  contract  of  December 
31,  1872,  has  done  nothing  to  discharge  their  liability.  This  was 
only  an  offer  on  condition.  It  was  not  accepted  or  performed  by 
the  firm  to  which  it  was  made.  The  plaintiff  gave  no  delay.  She 
might  have  sued  at  any  time.  The  contracl  was  no  pi*esent  dis- 
charge of  the  plaintiff's  rights.  It  was  no  bar  to  an  instantaneous 
suit,  had  she  brouglit  one.  The  agreement  was  purely  executory. 
It  was  never  executed.  Nothing  was  ever  paid.  The  only  pro* 
vision  for  a  future  discharge  was  upon  the  payment  of  the  sum 
■tipulated.  Until  that  condition  should  be  })erformed,  the  plaintiff's 
debt  remains  unaffected  by  the  executory  agreement  for  a  discharge. 

The  authorities  are  in  entire  accord  with  this  view  of  the  case. 
In  Clifton  v.  Litchfield,  100  Mass.  34,  it  was  held  that  an  executory 
contract, by  way  of  compromise,  to  dischai*gc  a  disputed,  unliquidated 
claim,  by  the  giving  of  the  debtor's  promissory  note,  for  a  sum  less 
than  the  amount  actually  due,  is  not  a  bar  to  a  suit  upon  the 
original  demand,  although  the  note  has  been  tendered  the  creditor, 
if  it  has  not  been  accepted.  In  Blake  v.  Blake,  110  Mass.  202,  the 
agreement  was  under  seal.  "The  agreement,"  observes  Wells, 
J.,  "to  accept  a  part  in  satisfaction  of  the  whole,  so  long  as  it  re- 
mains executoiy,  will  not  operate  either  as  payment,  satisfaction  or 
discharge."  In  Gushing  v.  Wynian,  44  Me.  121,  the  question 
here  presented  was  fully  examined  and  considered,  and  it  was  thes 
held  that  an  executoiy  agreement  constituted  no  bar  to  a  suit. 

Upon  some  of  the  facts  contested  in  the  motion  for  a  new  trial, 
there  is  conflicting  evidence,  but  there  is  no  such  preponderance  as 
would  justify  or  require  our  interference. 

Motion  overruled.    Judgment  on  the  verdict. 

Waliok,  Barrows,  Daitfortu,  Peters  and  Libbby,  JJ., 
oorred. 
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SDmoK  V.  Wblgomb. 

OSMe.  4B6.) 
WiU  —  trfuifor  eharily  »  "reiiffiom.'* 

A  tRMl  iMOTiakm  in  a  will  for  "the  parchaee  and  distribation  of  aaeh  reUgkMM 
books  or  reading  aa  they  shall  deem  beat,**  Is  for  a  pablic  cbaritj,  and  nol 
Yoid  lor  nncertalntj.* 

^OiaUgioiiii **  means  "Christian." 

A  PPBAL  from  probate  decree.     The  opinion  states  the  oasew 

A.  P.  OmMf  for  appellants. 
BfTon  Z>.  NewiUj  for  execators. 

Dakfobth,  J.  The  question  involyed  in  this  case  is  the  con^ 
stmction  of  the  fourth  item  in  the  will  of  the  late  Ralph  Harley, 
or  the  Talidityof  the  gift  contained  therein.  The  item  so  far  as 
material  is  as  follows  :  **  I  hereby  give,  devise  and  bequeath  in 
trust  to  I.  0.  Welcome^  of  Yarmouth,  and  Franklin  L.  Carney,  of 
Newcastle^  all  that  may  remain  both  of  my  real  and  personal  estate, 
^  *  *  and  further  direct  the  said  Welcome  and  Carney  to  ex- 
pend all  that  may  remain  *  *  *  in  the  purchase  and  distribu- 
tion  of  such  religious  books  or  reading  as  they  shall  deem  best,  and 
m  &8t  as  the  funds  shall  come  into  their  hands/' 

The  objection  made  is  that  the  direction  as  to  the  appropriation 
<if  the  fund  is  too  vague  and  indefinite  to  be  sustained. 

The  meaning  of  the  testator  is  not  obscure  or  open  to  doubt. 
That  the  fund  is  given  in  trust,  that  the  whole  of  it  is  to  be  ex- 
pended in  religious  books  or  reading,  that  all  the  books  or  reading 
so  purchased  are  to  be  distributed,  and  that  the  class  of  persons  to 
whom  distribution  is  to  be  made  is  limited  only  by  the  discretion  of 
the  trustees,  are  all  so  clearly  within  the  meaning  of  the  testator,  as 
expressed  in  his  will,  as  not  to  admit  of  doubt.  But  it  is  claimed 
that  vagueness  and  uncertainty  attaches  both  to  the  character  of  the 

*  See  AftfiiMr't  Appeai^  poit,  and  aole. 
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books  to  be  distributed  and  the  persons  or  class  wlio  are  the  benefi- 
ciaries under  the  gift. 

The  word  "  religious  "  is  the  only  expression  doscriptive  of  the 
character  of  the  books  to  be  bought  and  distributed,  and  describes 
such  as  teach  or  inculcate  religion.  It  is  true  that  religion  in  itii 
brojidest  sense  may  include  all  t'ie  different  systems  of  faith  and 
worship  which  can  be  found  in  t!  e  world.  In  this  sense  it  may  be 
conceded  that  the  trust  is  one  w.iich  neither  law  nor  equity  would 
sustain.  In  the  great  variety  of  religions  prevailing,  and  so  great 
the  conflict  between  them,  if  all  Avere  to  be  included,  the  intention 
of  the  testator  could  not  be  executed,  if  one,  or  more,  his  intention 
could  not  be  ascertained.  But  happily  we  are  not  reduced  to  this 
dilemma.  Words  used  in  a  will,  as  in  other  instruments,  are  con- 
strued in  connection  with  the  words  in  whose  company  they  are 
found,  as  well  as  in  the  light  of  the  circumstances  in  and  under 
which  they  are  used. 

In  this  case  the  testator  had  his  domicile,  and  made  his  will  in  u 
country,  where  though  there  is  no  religion  established  by  law,  there 
is  one  general  system  which  is  universally  recognized  as  embodying 
the  true  faith,  and  whatever  difference  there  may  be  in  the  detail, 
as  to  belief  or  form  of  worship,  all  the  different  denominations  are 
equally  entitled  to  the  protection  of  and  are  equally  recognized  by 
the  law.  Under  these  circumstances  when  religious  books  or  read- 
ing are  spoken  of,  those  which  tend  to  promote  the  religion  taught 
by  the  christian  dispensation  must  be  considered  as  referred  to, 
unless  the  meaning  is  so  limited  by  associate  words  or  circumstances 
as  to  show  that  the  speaker  or  writer  had  reference  to  some  other 
mode  of  worship.  There  is  no  such  limitation  in  this  case.  Whether 
this  testator,  or  his  trustees  were  or  are  believers  in  any  form  of 
religion  which  may  ex  cathedra  be  pronounced  superstitious  or 
erroneous,  does  not  appear.  Nor  can  we  assume  such  to  be  the 
fact  from  the  absence  of  any  evidence  upon  that  point.  The  infer- 
ence is  the  other  way,  and  we  must  conclude  that  the  meaning  to  be 
attached  to  the  word  "religious,"  as  used  in  the  will,  is  the  same 
as  that  which  is  usually  given  to  it  in  the  community  under  like 
circumstances.  If  susceptible  of  two  or  more  meanings,  the  better, 
that  which  is  more  consonant  with  the  policy  of  the  law  and  product- 
ive of  the  welfare  of  society,  is  to  be  taken  rather  than  the  other. 

It  is  true  that  no  beneficiaries  are  specifically  named.  If  this  \% 
a  public  charity  it  is  not  necessary  that  any  should  be.     The  per- 
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Bons  to  be  reached  are  left  to  the  discretion  of  the  trustees,  and  are 
otherwise  unlimited  in  numbera  or  class.  The  object  to  be  accom- 
plished may  be  considered  the  general  welfare  of  the  community, 
or  if  circumstances  permit,  even  that  of  mankind.  In  either  view 
it  may  be  sustained,  as  in  the  case  of  the  gift  for  the  Smithsonian 
Institution,  at  Washington,  "for  the  increase  of  knowledge  among 
men,'*  approved  by  the  courts  of  England,  and  in  Whicker  v. 
Hume,  14  Beav.  509 ;  s.  c,  7  H.  L.  C.  124,  in  whicli  the  trustees 
were  to  apply  the  fund  given  in  **  tlieir  absolute  and  uncontrolled 
discretion,  for  the  benefit  and  advancement,  and  propagation  of 
education  and  learning  in  eveiy  i)art  of  tlie  world,  so  far  as  the  cir- 
cumstances will  permit."  This  case  is  in  the  i)rinciples  involved 
similar  to  and  decisive  of  the  one  at  bar.  It  is  not  material  that 
the  names  or  number  of  persons  to  be  benefited  should  be  given  if 
the  puqwse  to  be  accomplished  is  made  certain.  The  very  idea  of 
a  public  charity  is  tliat  the  benefit  is  to  be  gene'^iilly  bestouTd. 
Going  Y.  Emery,  16  Pick.  107  (26  Am.  Dec.  645) 

That  this  legacy  must  be  considered  legally  as  intended  for  a 
public  charity  would  seem  to  be  well  settled  by  the  authorities  in 
England  and  in  this  country.  True,  it  is  not  so  named  m  the  will, 
nor  does  it  come  within  the  terms  of  the  Stat.  43  Eliz.,  c.  4,  which 
is  descriptive  of  public  charities,  and  has  been  adopted  as  part  of 
the  common  law  here.  Ooing  v.  Emei-y,  supra.  It  is  suflScient  if 
the  tenns  used  bring  it  within  the  description  of  a  charity,  and 
within  the  spirit  of  the  statute  referred  to.  2  Story  Eq.  Jur.,  §§ 
1155-1164.  Lord  Camden,  m  Jones  v.  WillianiSy  Amb.  651,  defines 
a  charity  as  ''  a  gift  to  a  general  public  use,  which  extends  to  the 
poc.*  as  well  as  the  rich.*'  After  a  full  review  of  the  authorities. 
Gray,  J.,  in  Jackswi  v.  Phillips,  14  Allen,  556,  defines  a  charity, 
in  the  legal  sense,  **  as  a  gift,  to  be  applied  consistently  with  exist- 
ing laws,  for  the  benefit  of  an  indefinite  number  of  persons,  either 
by  bringing  their  minds  or  hearts  under  the  influence  of  education 
or  religion,"  etc.  These  definitions  so  far  as  we  have  been  able  to 
ascertain,  are  fully  sustained  by  the  cases,  and  fully  cover  the  legiKv 
in  this  case.  See  also,  2  Red.  on  Wills,  §  71,  and  cases  cited  ; 
Drew  v.  Wakefield,  54  Me.  291 ;  Everett  v.  Carr,  69  id.  325  ;  Bartlef 
V.  Kifig,  12  Mass.  537  (7  Am.  Dec.  99). 

In  view  of  these  authorities  we  may  well  adopt  the  language  of 
Shaw,  C.  J.,  in  Ooing  y.  Emery,  16  Pick.  119,  as  particularly 
applicable  to  this  case.     '^  The  donees  are  particularly  designated. 
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the  trust  is  clear,  the  general  objects  sufficiently  indicated  to  bind 
the  consciences  of  the  trustees,  and  to  render  them  liable  in  equity 
to  account  for  the  execution  of  this  trust,  by  a  suit  to  be  instituted 
in  the  name  of  the  attorney-general,  representing  the  public  ;  and 
that  these  objects  are  sufficiently  certain  and  definite,  to  be  carried 
into  effect,  according  to  the  established  principles  of  law  and  equity, 
gOTcming  donations  to  charitable  uses." 

Decree  of  Probate  Court  affirmeJL 
Appletok,  0.  3.,  Waltok,  Barrows,  Virgik  and  SYico]ni% 
JJ.,  oonourrpd. 
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4hm  wlio  Indonea  a  negotiable  note  before  the  pajee  maf  avoid  hla  appwenl 
liability  as  Joint  promisor,  by  proof  of  a  dlilbrent  underataading  of  all  tha 
partSea,  but  not  otherwise.* 

ACTION  on  a  promissory  note.    The  opmion  states  the 
The  defendant  had  judgment  below. 

D.  O.  Melnia$hf  for  appellant 

A  KeKhy  for  appellee. 


Miller^  J.    The  appellee  is  sued  by  the  appellant  as  Joint  maker,' 
with  Bowland  B.  Hajward,  of  the  following  promissory  note : 


•Vs  smeefllMl,  2li|lr>r  ▼.  PVench,  S  Lea.  807;  s.  ol,  a  Am.  Bap.  609;  AoHagv.  Ham 

aUtkU^  atite,  101 ;  and  sm  Staefc  ▼.  Bicea,  anU,  US. 
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Owings  ▼   Baker. 


"•200.00.  Baltimore  County,  Febrtiary  leth,  187d. 

"  Six  months  after  date  I  promise  to  pay  to  the  order  of  Da 

Owings  the  sum  of  two  hundred  dollars  at with  interest 

'"  Rowland  R.  Haywabd/* 

This  note  was  indorsed  in  blank  by  Prudence  S.  0.  Baker,  th» 
appellee,  and  the  effort  of  the  appellant,  Owing,  the  payee  in  the 
note,  is  to  hold  her  to  the  obligation  of  a  joint  maker  or  original 
promisor.  The  case  was  tried  before  the  court  without  the  inter- 
vention  of  a  jury.  There  was  no  exception  to  the  admissibility  of 
evidence-,  and  with  the  findings  of  the  court  upon  questions  of  fact 
we  have  nothing  to  do.  Our  duty  is  simply  to  review  the  single 
question  of  law  presented  by  the  rulings  rejecting  the  two  instruc- 
tions asked  by  the  plaintiff,  and  granting  the  one  asked  by  the 
defendant  The  prayers  of  the  plaintiff  assert,  in  effect,  the  proposi- 
tion that  upon  the  finding  of  certain  facts  therein  stated,  the  law 
fastened  the  responsibility  of  a  joint  maker  upon  the  defendant 
On  the  other  hand  the  defendant's  prayer  presents  substantially  the 
proposition,  that  if  the  court  found  from  the  evidence  in  the  cause, 
that  it  was  the  understanding  and  agreement  of  all  the  parties  to 
the  note  when  Mrs.  Baker  put  her  name  upon  the  back  of  it,  that 
she  should  occupy  the  position  and  be  held  to  the  liabUity  of  in- 
dorser,  then  her  promise  and  undertaking  was  not  an  original,  but 
a  collateral  one,  and  she  is  not  responsible  as  joint  maker.  If 
this  instruction  be  correct,  it  follows  of  necessity  there  was  no 
error  in  the  rejection  of  the  plaintiff's  prayers;  and  that  it  is  correct 
there  would  seem  to  be  no  doubt  in  view  of  the  decision  of  this 
court  m  the  case  of  Ivea  v.  Bosley,  35  Md.  262;  s.  c,  6  Am.  Rep. 

In  that  case  the  court  say  the  facts  stated  established  by  con- 
clusion of  law  the  responsibility  of  Ives  as  a  joint  maker  or 
original  promisor,  but  they  further  distinctly  admit  and  decide,  that 
the  contract  entered  into  by  a  blank  indorsement  wiU  receive  such 
a  <K)n8tnict.on  as  will  give  eflfect  to  the  intention  of  the  parties, 
and  that  parol  evidence  wiU  be  admitted  to  show  and  explain  what 
babihties  were  intended  to  be  assumed  at  the  time  of  the  transac- 
tion. The  doctrine  expressly  announced  in  that  case  is  that  if 
the  contract  set  up  is  different  from  that  which  attaches  by  p;eeump- 

!^rti«  .     '       """I  ^  ^^'^^'•^hed  by  proof  showing^  Sat  bofh 
parti*,  promisor  and  promisee,  bo  intended  and  agreed,  and  that 
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a  third  party  who  places  his  name  on  the  back  of  a  note  before  it 
is  indorsed  by  the  payee^  can  avoid  the  liability  of  a  joint  promisor^ 
which  the  law  in  absence  of  proof  to  the  contrary  attaches  to  such  tat 
indorsement^  by  proving  a  different  understanding  of  all  the  parties 
at  the  time  of  the  transaction.  An  agreement  to  such  effect  be- 
tween the  drawer  and  a  blank  indorser  alone  without  the  assent  of 
the  payee  will  not  do  because  that  would  open  the  door  to  fraud 
upon  the  creditor  who  may  have  taken  the  note  in  the  utmost  good 
fiiithy  relying  upon  the  blank  indorsement  as  security  for  his  debt» 
But  where  he  assents  and  concurs  in  the  agreement  no  such  re- 
sult can  foDow.  In  such  a  case  both  reason  and  justice  require- 
that  the  intention  of  the  parties  should  be  carried  into  effect,  and 
that  the  indorser  should  not  be  held  to  a  liability  or  made  to  assume 
a  position  he  never  contemplated,  and  which  the  party  to  whom 
the  promise  was  made  agreed  he  should  not  be  placed  in.  Now 
this,  as  we  understand  it,  is  the  legal  proposition  asserted  by  the^ 
defendant's  prayer,  and  so  interpreted  it  is  in  perfect  accord  with 
and  sustained  by  the  decision  in  Ives  v.  Bosley,  It  follows  there- 
was  no  error  in  tiie  rolings  excepted  to  and  the  judgment  must  ba 

affirmed* 

Judgmmii  qfimmL 


BviTH  V.  Eastok. 

(B4Md.  18BL) 
OmUn^ — to  indorm  -^  eoidemM  ^  telegram  —guaraniy  —  eoHsideraimm. 
▲a  setton  Iftss  ka  bfesch  of  s  piomlM,  made  upon  conBideimtion,  to  Indone  ik 


A  copy  of  a  telegnun,  reoeWed  at  the  office  of  itadestiDation,  la  not  the  beat 
evidenoe,  and  la  only  receivable  on  proof  of  loss  of  the  original  left  at  th» 
tiansmiitlog  office,  and  that  it  is  a  correct  copy  of  each  original  (fis» 
ncie,  p.  860.) 

A  promise  to  guarantee  a  debt  already  due,  made  in  ooneideration  of  the  for- 
bearance ol  tbe  eroditor  to  attach  the  debtor's  g^oode*  is  void  whera  there 
BO  valid  gioond  of  attachment. 


/ 


ACTION  for  breach  of  promise  to  indorse  a  note.     Th«  opinion 
ftates  the  facts.     The  defendant  had  judgment  below. 

A .  C»  tVippe,  for  appellant& 
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John  M.  Garter y  for  appellee. 

Bbbnt^  J.  There  can  be  no  quesfcion  since  the  decision  in  thii 
oouit,  of  the  case  of  Franklin  Bank  of  Baltimore  y.  Lynchy  52  Md. 
1^70 ;  s.  c,  36  Am.  Rep.  375,  of  the  right  of  the  appellants  to  re- 
oover  under  the  form  of  their  declaration.  The  appellee  is  not 
sued  as  an  indorser,  but  the  action  is  brought  upon  the  breach  of 
an  alleged  promise  to  indorae. 

Two  questions  arise  in  the  case.     The  first  is  the  sufficiency  of 

the  evidence  to  establish  the  promise.     The  appellants,  merchants 

in  the  city  of  Baltimore,  having  a  claim  upon  oi>cn  account  against 

William  H.  Easton,  a  merchant  in  Chesapeake  City,  Cecil  county, 

Maryland,  sent  their  travelling  agent  and  salesman  to  see  Easton, 

and  obtain  from  him  a  settlement.     He  went  to  Chesapeake  City 

and  saw  Easton,  but  was  not  successful  in  getting  the  debt  paid. 

The  agent  threatened  to  procure  an  attachment  against  the  stock  of 

goods  in  the  store,  when  it  was  finally  agreed  that  Easton  should  go 

over  to  the  telegraph  office,  near  by,  and  telegraph  to  his  brother  in 

New  York,  and  "  hear  from  him  first."    They  accordingly  went  to 

the  telegraph  office,  when  the  following  dispatch  Wiis  sent  to  James 

T.  Easton,  the  appellee  : 

"  Chesapeake  City,  Mabylakd, 

*'  February  16,  1875. 

*'To  James  T.  Easton,  2  Coenties  Slip,  New  York. 

^'  Smith  &   Whiting  are  here,  and  will  attach  the  stock,  unleai 

something  is  done  immediately  to  secure  them. 

'*  William  II.  Easton.'^ 

On  the  same  day,  the  following  telegram,  which  was  admitted  in 
evidence  subject  to  exceptions,  was  received  at  Chesapeake  City  : 

"New  York,  February  IG,  1875. 
**  To  W.  n.  Easton,  Chesapake  City,  Maryland. 
"Will   indorse  your   Smith  &   Whiting  note  —  thred  months. 
Best  I  can  do/* 

"J.  T.  Easton." 

The  agent  of  Smith  &  Whiting  then  took  the  promissory  note  of 
Wm.  H.  Easton  at  ninety  days  for  five  hundred  and  thirty-one 
dollars  and  fifty-eight  cents,  payable  at  the  First  National  Bank  of 
Slkton,  Maryland,  and  upon  his  return  to  Baltimore  delivered  it  to 
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his  principals.  They  incloeed  it  to  James  T.  Easton,  New  York, 
for  his  indorsement^  but  he  refused  to  indorse  it,  and  returned  it  to 
the  appeUants  under  coyer  of  a  letter,  dated  New  York,  Apf'il  3, 
1875, 

The  question  raised  is  the  admissibility  in  evidence  of  the  dis- 
patch purporting  to  come  from  New  York,  and  offered  for  the 
purpose  of  binding  the  appellee  as  promisor  to  indorse. 

The  appellants  proved  under  a  commission  to  New  York  city,  on 
April  6,  1878,  that  all  the  messages  sent  from,  and  receipts  for 
messages  delivered  from  the  office  in  that  city,  on  February  16, 
1875,  had  been  destroyed. 

The  message,  if  any,  sent  by  James  T.  Easton  to  that  office  to  be 
transmitted  to  Chesapeake  City,  was  the  original  (Scott  &  Jarnagm 
Law  of  Tel.,  §  357,  and  authorities  there  cited),  and  not  the  message 
which  was  received  over  the  wires  at  Chesapeake  City.  The  latter 
must  be  considered  as  a  copy  (id.  §  361),  and  carries  with  it  none 
of  the  qualities  *of  primary  evidence.  Ordinarily  the  usual  course 
k  to  show  the  delivery  of  the  original  message  of  the  party,  sought 
to  be  charged,  at  the  office  from  which  it  is  to  be  telegraphed,  and 
then  to  show  that  it  was  transmitted  and  delivered  at  the  place  of  its 
destination.  But  even  where  the  original  is  produced  its  authen- 
ticity must  be  established.  And  this  cither  by  proof  of  the  hand- 
writing, or  by  other  proof  establishing  its  genuinenes's.  The  destruc- 
tion of  all  the  messages  sent  from  the  office,  on  the  day  named,  is 
sufficient  foundation  for  the  admissibility  of  secondary  evidence. 
But  this  secondary  evidence  can  only  be  admitted  upon  proof  that 
the  copy  offered  is  a  correct  transcript  of  a  message  actually 
authorized  by  the  party  sought  to  be  affected  by  its  contents. 

In  HowUy  v.  Whipple,  48  N.  H.  487,  a  message  was  sent  by  tele- 
graph to  Montreal,  and  an  answer  was  very  soon  received,  pirrport- 
ing  to  come  from  the  party  to  whom  the  message  was  addressed, 
and  to  be  sent  from  Montreal.  The  court  refused  to  admit  it,  with- 
out proof  that  it  was  in  fact  sent  by  the  proper  party.  It  was  con- 
tended in  this  case,  that  the  rule,  which  permits  a  letter  to  be 
admitted  as  evidence  against  a  party,  when  there  is  no  proof  of  the 
hand-writing,  except  the  fact  that  in  due  course  it  had  been 
received  in  reply  to  a  letter  which  had  been  addressed  to  the  same 
])arty,  should  be  applied  to  telegraphic  dispatches.  While  it  was 
thought  it  might  apply  to  a  dispatch  in  answer  to  a  communication 
by  letter,  it  was  held  to  be  inapplicable  to  a  dispatch  received  in 
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I'eplf  to  a  communication  sent  by  telegraph.  And  this  seems  to  be 
now  the  recognized  law  where  both  the  message  sent  and  the  answer 
are  by  telegraph. 

In  the  case  of  United  States  y.  Babcock,  3  Dill.  576,  the  court 
refused  to  allow  a  telegraphic  dispatch  to  be  offered  in  evidence 
without  proof  of  the  handwriting  of  .the  defendant,  or  that  it  was 
authorized,  or  sent  by  him  or  by  his  direction.  And  this  we  take 
to  be  the  unquestioned  rule. 

The  evidence  in  tliis  case  clearly  establishes  the  message  sent 
from  Chesapeake  City  to  New  York,  and  that  a  message  was  sent 
from  New  York  on  the  same  day  purporting  to  be  in  answer.  But 
the  proof  wholly  fails  to  connect  the  appellee  with  the  latter,  or  to 
show  that  it  was  sent  by  him,  or  by  his  authority  or  direction. 

The  letters  which  have  been  offei*ed  in  evidence  throw  no  light 
upon '  this  question,  indicating  that  the  message  sent  was  either 
received,  or  answered  by  the  appellee.  Neither  the  letter  of  the 
4ippcllants,  nor  those  of  the  appellee,  are  found  to  contain  a  single 
allusion  to  any  promise  by  telegraph  to  indorse  the  note,  or  to  any 
i:elegraphic  dispatch  whatever. 

The  other  question  which  has  been  presented  is  the  liability  of  the 
a])pellee  upon  the  promise  to  indorse,  assuming  that  the  telegraphic 
dispatches  are  sufficiently  proved  to  be  submitted  to  the  consider- 
ation of  the  jury.  Although  there  has  been  some  discussion  in  the 
<cases  as  to  whether  the  dispatch  sent  to  the  office  to  be  transmitted, 
or  the  dispatch  transmitted  and  received  at  its  destination  is  the 
original,  they^ll  agree  that  a  telegraphic  dispatch  is  a  sufficient 
compliance  with  the  statute  of  frauds  in  its  requii*ement  that  a 
promise,  like  that  alleged  in  this  case,  should  be  in  writing.  This 
point  was  not  controverted  in  the  argument,  and  we  shall  pass  it 
without  further  remark,  as  having  been  conceded  by  both  sides. 

The  alleged  promise  of  the  appellee  was  to  guarantee  the  debt  of 
another  already  due  by  indorsing  his  promissory  note.  Such  a 
guarantee,  to  carry  with  it  a  liability  to  the  payee,  is  not  only  re- 
quired to  be  in  writing  but  it  must  also  be  supported  by  a  consider- 
ation. The  consideration  in  this  case  is  the  forbearance  of  the  ap- 
pellants to  sue  out  process  of  attachment  against  the  stock  of  goods 
of  their  debtor,  then  in  the  store  at  Chesapeake  City. 

In  Ecker  v.  Bohn,  45  Md.  278,  this  court  held  that  although  for* 
boarance  to  proceed  in  bankruptcy  against  a  debtor  constituted  a 
good  consideration  for  the  promise  of  another  to  pay  the  debt,  yet 
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if  the  creditor  had  in  fact  no  right  to  take  such  proceedings  against 
his  debtor,  the  consideration  failed,  and  no  action  accrued  npon  the 
promise  or  Undertaking.  In  this  case  the  proof  very  clearly  shows 
that  there  was  no  ground  for  the  process  of  attachment  against 
Wm.  H.  Easton.  The  appellants  and  he  were  residents  of  the  State, 
and  in  that  case  an  attachment  would  lie  only  for  some  one  or  more  of 
the  canses  assigned  in  the  act  of  1864,  ch.  306.  The  agent  states  that 
he  was  prepared  to  make  an  affidavit  that  Easton  was  fraudulently 
disposing  of  his  goods.  Upon  his  cross-examination  it  appears  that 
the  only  disposition  of  the  goods  he  knew  of  or  alluded  to  was  the 
sale  of  them  in  the  usual  mode  of  merchants,  to  customers  who 
came  to  the  store  to  buy.  The  goods  were  in  the  store  for  that 
purpose,  and  such  a  disposition  of  them  no  court  would  hold  to  be 
fraudulent.  The  facts  are  not  sufficient  to  support  an  attachment 
against  a  resident.  Upon  motion  the  defendant  would  be  entitled 
to  an  order  quashing  the  writ. 

As  the  appellants,  u|K)n  the  proof  in  the  record,  had  no  legal 
right  to  attach,  there  was  an  uttor  failure  of  consideration,  under 
the  authority  of  the  case  just  cited  from  45  Md.,  for  the  promise  of 
the  appellee,  even  if  such  promise  had  been  established  by  proof 
legally  sufficient  to  be  submitted  to  the  jury. 

The  law  m  our  opinion  being  against  the  right  of  the  appellants 
to  recover,  we  think  the  rulings  of  the  court  upon  the  prayers  pre- 
sented were  without  error,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

HoTBnTBBBspoitTBB.—See  WhOden^  Jferdkinte  aund  FUitiUn^  National  Battle,  M 
▲U.  1  ;  8.  c,  38  Am.  Rep.  1,  and  note,  5. 

In  Saveland'w.  Oreeii,  20  Wis.  431,  it  was  lield  that  the  party  who  sends  an  order  by  tele- 
graph makes  the  telegraph  company  hia  agent  for  its  transmission  and  deliveiy*  and  is 
bound  by  the  message  as  delivered;  and  where  legal  rights  of  the  receiver,  founded  upon 
snch  order  are  in  question,  he  is  entitled  to  put  in  evidence  the  message  actually  received 
as  the  original.   The  court  said :         * 

"  In  a  late  treatise  on  the  subject  (Scott  &  Jamagin  on  the  Law  of  Telegraphs),  it  is  said 
that  *  telegraph  messages  are  instruments  of  evidence  for  various  purposes  and  are  gov- 
erned by  the  same  general  rules  which  are  applied  to  other  writinKs  '  (9  340.)  Also,  that' 
*  the  original  message,  whatever  it  may  be,  must  be  produced,  it  being  the  best  evidence  ; 
and  in  case  of  its  loss,  or  inAbility  to  produce  it  from  other  cause,  the  next  best  evidence 
the  nature  of  the  case  wiU  admit  of  must  be  furnished.  If  there  is  a  copy  of  .the  message 
existing  it  should  be  produced';  if  not,  then  the  contents  of  the  message  should  be  shown 
by  parol  testimony.*  (B  841. ;  We  believe  the  above  extracts  contain  a  correct  state- 
meat  of  the  law,  and  so  hold. 

"  It  only  remains  to  determine  which  was  the  original  message,  that  delivered  to  the 
telegraph  company  l^  Bohne  at  Buffalo,  or  that  received  by  the  plaintiff  from  the  tele- 
graph office  in  Milwaukee. 

'*  Diseussing  a  similar  question  hi  Durhee  w.  Ft  0.  R.  R.  Co. ,  29  Vt.  137,  Rkdfiblo,  Ch. 
J.,  stated  thb  law  at  follows:    *  In  regard  to  the  particular  end  of  the  line  where  inquiry 
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iillnl  tobe  made  for  tiieorigbial.  It  depeadi  upon  which  pftrt^  is  responsible  tor  its  tnam- 
mission  across  the  line,  or  in  other  words,  whose  agent  the  telegraph  Is.  The  lint  com* 
municaUon  In  a  transaction.  If  it  Is  all  negotiated  across  the  wires,  will  only  be  effective  la 
the  form  in  which  it  reaches  its  destination.  In  such  case  Inquiry  shonld  lint  be  made  for 
the  Teiy  despatch  delivered.  In^default  of  that.  Its  contents  may  be  shown  bj  the  next 
best  proof'  (pu  140).  To  the  same  effect  are  Trevor  t.  IFood,  86  N.  T.  807  and  Dunning  t. 
Hoberta,  35  Barb.  488.  In  Hmeiey  t.  Whipple^  48  N.  H.  487,  It  was  sought  to  prove  that  a 
person  was  In  Montreal  on  a  given  day  by  showing  that  a  telegram,  purporting  to  have 
been  sent  by  him  from  that  place  on  that  day,  was  received  at  a  town  In  NewHampshira 
It  was  held  that  the  message  received  did  not  prove  the  fact  that  the  supposed  sender 
thereof  was  then  In  Montreal.  The  decision  was  doubtless  correct.  But  the  court  Inthat 
ease  recognised  the  correctness  of  the  rule  laid  down  In  the  cases  above  cited. 

**  Mattemn  v.  Noyes,  ^  DL  fiOl;  KinghorM  v.  Montreal  Telegraph  O}.,  18  Up.  Can.  (Q.  B.) 
iO^  and  WiUiams  v.  BnckeO^  87  Miss.  682,  are  cited  by  counsel  for  defendant  as  authorities 
for  the  opposite  doctrine .  In  MaUemn  v.  NoyeUt  the  telegram  purported  to  have  been 
sent  by  the  appellee  to  a  witness,  and  was  offered  In  evidence  by  the  appellant  and  ad- 
mitted. Its  contents  or  purport  Is  not  given  In  the  report  of  the  case,  nor  are  we  Informed 
of  the  purpose  for  which  It  was  offered.  It  does  not  appear  that  its  admissioii  in  the 
eourt  below  had  any  Influence  on  the  decision  of  the  case  by  the  Appellate  Court.  For 
these  reasons  the  case  as  reported  is  valueless  as  authority.  Kinghttme  v.  Montreal  TeL 
Co,  was  an  action  against  the  company  for  faUure  to  deliver  a  message,  and  hence  is  not 
In  point.  It  is  quite  true  however  that  we  find  language  In  the  opinions  in  both  the 
above  cases  which  go  far  to  sustain  the  views  of  counsel  for  the  defendant;  yet  the  cases 
eannet  properly  be  regarded  as  authority  In  a  case  like  this.  In  the  ease  In  87  Miss,  supra, 
parol  proof  was  received  of  the  contents  of  a  telegraphic  message,  without  previooa 
proof  of  the  loss  of  the  original  message.  This  was  very  properly  held  to  be  error*  The 
ease  Is  not  an  authority  either  way  on  the  question  before  us. 

**  After  a  careful  coosidoratloQ  of  the  question,  and  after  full  examination  of  all  the 
Adjudications  we  can  find  bearing  upon  It,  we  have  reached  the  conclusion  that  the  law 
applicable  to  this  case  is  correctly  stated  by  Judge  Redvtbld  in  Durkee  v.  Vt  C»  B.  JL 
Co,t  nipra, 

**The  same  principle  is  also  laid  down  In  Scott  A  Jamagin  on  Telegraphs  as  follows: 
'  S  3IA.  In  all  cases  where  the  company  can  be  considered  as  the  agent  of  the  sender  of 
the  message,  in  controversies  arising  out  of  the  communication  by  telegraph  between  the 
tender  and  the  person  to  whom  the  message  is  addressed,  the  message  received  by  such 
person  must  be  regarded  as  the  original.  If  it  differs  from  the  message  delivered  fiir 
transmission,  by  which  the  sender  has  suffered  damage,  he  must  look  to  his  agent,  the 
telegraph  company,  for  indemnity.  In  such  controvei*sies  between  the  sender  and  re> 
ceiver,  the  message  received  is  the  best  evidence.*  ** 

The  question  of  originality  Is  not  touched  upon  in  HretKtr  v.  Wotxl  or  Dunning  ▼. 
Bohertu^  cited  above. 

Rbdpield,  C.  J.,  speaking  of  Durkee  v.  Vt.,  etc.^R.  Co.,  above  cited,  in  4  Am.  Law  Reg. 
(N.  8.)  40E3,  says:  **  But  the  doctrine  of  this  cose  has  not  been  universally  followed,  either 
In  this  country  or  England,"  and  speaks  of  *'  the  preponderance  of  authority  against 
that  view.** 

Kinghnrney,  Montreal  Td.  Co.,  cited  above,  was  an  action  for  damages  for  not  de- 
livering a  message .  an  answer  to  one  containing  an  otter.  The  defense  was  "  no  damage," 
because  If  the  message  had  been  delivered  it  would  not  have  made  a  contract,  It  being 
Impossible  to  make  a  valid  contract  over  the  wires.  The  decision  was  that  where  a  con- 
tract is  to  be  made  through  the  medium  of  the  telegraph,  **  if  that  can  be  done  at  all,  **  the 
message  signed  by  the  parties  must  be  produced,  and  not  the  transcript  from  the  wires. 
In  Matteaon  v.  JVo|/eM,  dted  above,  the  court  said  :  "*  The  paper  filed  at  the  otnce  fkt>m 
which  the  message  is  sent  is,  of  course,  the  original,  and  that  which  is  received  purports 
to  be  a  copy  "  This  case  however  was  limited  by  Aforf/aii  v.  Pe^pfe,  69  III.  68.  where  the 
plaintiff  had  directed  the  sheriff  by  telegrnph  to  suspend  an  execution  sale.  The  court 
observed:  **  The  case  of  Mntteeon  v.  Nnyee,  25  id.  681,  merely  decides  that  a  oopy  of  * 
telegram  Is  not  evidence,  but  that  the  original  must  be  produced.  The  question 
what  is  to  be  regarded  as  the  original  in  the  case  at  barf  This  depends  upon  whose 
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itolegrairti  ia.  Where  the  party  aending  a  mnwce  is  the  reepoiMtbla  par^,  and  adtudMm 
forthe  pnrpoee  of  glviiig  dIrectionB  to  be  acted  upon,  theo  the  menage  delivered 
al  the  end  of  the  Une  la  the  original.  Bedf .  on  Oar. ,  etc^  400;  Durkee  t.  Vermont  Central 
ABflanitf,»Yt.m.  The  tetesfam  tn  thia  caae,  deUvered  to  the  aheiiff  at  the  end  of  tht 
ttM>  was  Iheoiigiiial  menage— waa  evidence  of  Ita  oontenta.** 


TUBKEB  T.    HOLTZHAV. 

(M  Md.  148.) 
Highway  —  obrirvetian  —  niiitance, 

A  stage-ooach  stopping  for  an  nnreasonable  time  on  a  pabllc  highway,  in  fironi 
of  and  obfltmctSng  the  entrance  of  a  camp-meeting  ground,  la  a  nnlsanee, 
and  may  be  removed  by  those  who  are  inconvenienced,  or  by  a  depnty 
sheriff.* 

ACTION  for  assault  and  false  imprisonment.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

Oeorge  O.  Baoper  and  Albert  Ritchie,  for  appellants. 
Henry  Stockbridge,  for  appellee. 

Grason^  J.  The  declaration  in  this  case  contains  three  counts, 
the  first  of  which  alleges  that  the  apx>ellants  assaulted  and  beat  the 
appellee  and  took  him  into  custody,  and  held  him  under  duress  and 
gave  him  into  the  custody  of  an  officer  of  the  law,  or  one  unlawfully 
and  improperly  claiming  to  be  an  officer  of  the  law,  and  unjustly 
and  maliciously  obstructed  him  m  the  prosecution  of  his  lawful 
business,  and  prevented  him  from  pursuing  the  same,  to  his  great 
loss. 

The  second  count  charges  that  the  appellants  maliciously  and 
falsely  assumed  to  be  deputy  sheriffs,  or  officers  of  the  law,  and  by 
Tirtue  of  such  wrongful,  malicious  and  false  assumption  and  claim, 
took  the  appellee  into  custody  and  detained  him  and  prevented  him 
from  prosecuting  his  lawful  and  proper  business,  to  his  great  loss 
and  injury. 

The  third  count  avers  that  the  appellants  wrongfully,  maliciously 
and  ^villfuUy  conspired  and  combined  to  injure  tlie  appellee  in  the 
prosecution  of  his  lawful  business,  and  to  prevent  him  from  pur- 

*See  State  ▼.  Berdetta  (78  Ind.  Ui9,  88  Am.  Bep.  117,  and  note. 
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suing  the  same,  and  in  pursuance  of  such  unlawful  and  malicious 
combination  and  conspiracy,  arrested  the  appellee  and  held  him 
under  duress  and  in  custody  for  a  long  space  of  time,  and  prevented 
him  from  pursuing  his  lawful  business,  etc. 

The  Superior  Court  of  Baltimore  city,  in  which  this  case  was 
tried,  granted  the  four  prayera  of  the  appellee  and  the  first  and 
twelfth  of  the  appellants,  but  rejected  the  second,  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  thirteenth  and 
fourteenth  pniyera  of  the  ai)i)ellauts,  and  gave  an  instruction  of  its 
own  in  lieu  of  the  appellants'  sixth,  seventh,  eighth,  ninth,  tenth 
and  eleventh  prayers.  The  appellants  excepted  to  the  granting  of 
the  appellee's  prayers,  and  to  the  rejection  of  all  of  their  own  prayers, 
which  were  rejected,  as  also  to  the  instruction  given  to  the  jury 
by  the  Superior  Court  in  lieu  of  their  sixth,  seventh,  eighth,  ninth, 
tenth  and  eleventh  prayers,  and  the  verdict  being  against  them  they 
took  this  appeal,  after  having  interposed  a  motion  in  arrest  of 
judgment  which  was  ovemiled. 

The  facts  appearing  in  proof  are  substantially  as  follows:  In 
August,  1878,  there  was  a  cam]>-meeting  on  the  land  of  Mr.  Lazear, 
in  Baltimore  county,  he  having  granted  permission  to  the  man- 
agers to  hold  the  meeting  on  his  Lind,  upon  condition  that  no 
public  conveyances  should  be  jTemiitted  to  discharge  or  take  up 
passengers  at  the  entrance  to  the  grounds,  which  wiis  opposite  and 
near  to  Mr.  Lazear's  dwelling-house,  and  that  none  but  private 
conveyances  should  enter  and  leave  the  grounds  at  that  entrance. 
This  condition  was  imposed  because  of  serious  inconvenience  and 
annoyance  which  he  and  his  family  had  suffered  from  public  con- 
veyances, their  drivers  and  pjisscngers,  during  previous  camp- 
meetings  at  the  same  place.  An  entrance  for  passengers  by  publio 
conveyances  was  therefore  arranged  at  a  place  further  down  the 
road,  at  a  greater  distance  from  Mr.  Lazear's  house,  and  where  the 
road  was  much  wider  than  at  the  entrance  nearer  his  honse.  Mr. 
Turner,  one  of  the  appellants,  was  chief  manager  of  the  meeting, 
and  held  in  his  possession  written  papers  signed  by  the  sheriff  of 
Baltimore  county;  one  appointing  him  deputy  sheriff  at  said  camp- 
meeting  during  its  continuance,  with  power  to  make  arrests  for 
any  violation  of  law,  and  the  other  empowering  him  to  appoint 
special  officers  for  the  preservation  of  order  at  and  in  the  vicinity 
of  Summerfield  camp-meeting  ground,  with  full  power  to  make 
arrests  for  any  violation  of  law.    He  wore  a  badge  of  deputy  sheriff. 
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also  a  badge  as  chief  manager.  Stoddard  was  also  one  of  the  * 
managers  of  the  camp  meeting,  and  was  appointed  a  special  oflScer 
by  Turner,  and  wore  the  badge  of  deputy  sheriff.  During  the 
meeting  and  on  Sunday^  the  coaches  of  McFarland  were  transport- 
ing passengers  for  him  between  Baltimore  city  and  the  place  of 
meeting,  and  on  the  morning  of  Sunday  began  to  discharge  their 
passengers  at  the  entrance  to  the  camp  meeting  which  was  for* 
bidden  to  passengers  by  such  conveyances ;  and  the  persons  who 
were  in  charge  of  them  put  up  on  Lazear's  land  a  sign  directing 
attention  to  McFarland's  coaches,  and  also  placed  steps  for  their 
passengers  to  pass  over  Lazear's  fence  into  the  grounds  where  the 
meeting  was  held.  Lazear  insisted  upon  the  steps  and  sign  being 
removed  by  the  persons  who  had  placed  them  there,  but  they  re- 
fused to  remove  them,  when  they  were  at  length  removed  by  one 
of  the  policemen  from  Baltimore  city.  McFarland's  agent  and 
drivers  were  also  remonstrated  with  by  Lazear  and  one  or  more 
of  the  managers  of  the  meeting,  about  bringing  their  passengers  to 
this  particular  entrance,  without  effect,  as  they  still  continued  to 
stop  their  coaches  at  this  entrance  and  to  set  down  and  take  in 
passengers  at  that  point.  The  public  road  opposite  this  entrance 
is  narrow,  and  the  track  of  the  Powhattan  horse  railroad  occupies 
part  of  the  bed  of  the  road,  leaving  between  fifteen  and  sixteen 
feet  between  the  end  of  the  cross-ties  and  the  line  of  the  road 
next  the  fence.  The  track  of  the  niilroad  is  raised  about  a  foot 
above  the  level  of  the  public  road,  and  there  is  a  ditch  or  gully 
between  the  fence  and  the  road.  Later  in  the  day  a  six-horse 
omnibus,  about  twenty  feet  long  and  capable  of  carrying  thirty-five 
or  forty  passengers,  belonging  to  McFarland  and  driven  by  the  ap- 
pellee, after  setting  down  passengers  at  the  entrance  for  private 
carriages,  passed  up  the  road  a  short  distance,  and  after  a  time 
came  down  again  and  stopped  a  shoi*t  distance  above  the  entrance. 

Finding  that  this  omnibus,  thus  standing  in  the  road,  was  in  the 
way  of  other  vehicles,  coming  to  and  returning  from  the  meeting 
and  passing  along  the  road,  and  obstructing  their  passage,  the  ap- 
pellee, its  driver,  was  ordered  to  move  down  the  road.  He  then 
drove  down  and  halted  his  horses  so  near  the  entrance  into  the 
grounds  as  to  obstruct  vehicles  passing  into  and  out  of  them. 
When  the  drivers  of  other  conveyances,  caiTying  passengers  for  jiay, 
saw  this  omnibus  standing  at  this  entrance,  they  also  drove  up  to 
the  same  place,  and  the  road,  in  consequence,  wiis  so  blocked  up  that 
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*  there  was  not  room  left  for  the  passage  of  carriages  between  the 
vehicles,  so  remaining  on  the  road  and  the  railroad  track,  and 
the  entrance  to  the  meeting  was  so  obstructed  that  carriages  conld 
neither  enter  nor  leave  the  grounds  on  which  the  meeting  was  held, 
and  the  road  leading  from  the  entrance  to  the  meeting  also  became 
blocked  up.  The  appellee  was  requested  to  move,  and  he  replied 
that  he  would  move  when  he  got  a  load.  This  request  was  made 
several  times,  and  was  met  with  the  same  reply.  He  was  given  time 
and  assisted  to  get  a  load,  and  when  it  was  obtained,  he  transferred 
it  to  another  of  McFarland's  coaches,  which  came  alongside  to  re- 
ceive it.  This  was  done  three  times.  He  was  again  and  again  re- 
quested to  move  his  coach,  and  replied  that  he  would  not  move  un- 
less ordered  by  Watkins,  McFarland's  agent.  The  managers  then 
applied  to  the  agent,  and  he  referred  them  to  the  appellee.  After 
the  lapse  of  some  time,  while  Turner  was  talking  to  some  one, 
Stoddard  got  upon  the  hub  of  the  wheel  and  said  to  appellee,  **  I&, 
why  don*t  you  move  ?'*  and  then  got  down.  During  the  time  he 
was  making  this  remark  to  the  ap})cllec,  Mr.  Haslup  and  another 
person  attempted  to  move  the  coach  by  taking  hold  of  the  leaders 
and  endeavoring  to  lead  them  off,  but  the  appellee  put  his  foot  on 
the  brake,  and  thus  prevented  the  coach  from  being  moved.  Haslup 
then  suggested  that  the  reins  of  the  leaders  should  be  unfastened^ 
and  they  were  unfastened  by  him  and  some  one  else.  So  soon  as 
this  was  done,  the  appellee  removed  his  foot  from  the  brake  and 
loosened  the  reins  of  the  other  horses,  and  thereupon  the  coach  at 
once  started  down  hill,  got  toward  the  center  of  the  road,  ran  into 
a  wagon,  and  was  likely  to  collide  with  others,  when  Stoddard 
seized  the  wheel-horse  and  managed  to  stop  its  further  progress. 
He  then  fastened  the  reins  of  the  Ic^iders  and  asked  Turner  if  he 
wished  the  coach  moved,  who  replied  that  he  did;  and  thereupon 
Stoddard  mounted  to  tlie  box  beside  the  appellee,  took  the  reins, 
which  were  hanging  loose,  put  his  foot  on  the  bnike,  and  drove 
down  the  road  as  far  as  the  entrance  assigned  for  passengers  brought 
by  public  conveyances.  There  he  left  the  coach  and  horses  with 
the  appellee,  who  during  the  whole  time  had  been  sitting  quietly 
and  passively  on  the  driver's  seat.  Some  of  the  witnesses  for  the 
appellee  state  that  when  Stoddard  got  on  the  coach  he  said  to  the 
appellee,  *'  I  arrest  you,"  and  that  ho  pushed  the  appellee's  foot  off 
the  brake.  Other  witnesses  deny  that  such  a  remark  was  made,  or 
that  the  driver's  foot  was  on  the  brake  at  all  when  Stoddard  took  a 
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mat  beside  him.  Stoddard  swears  that  he  said  nothing  aboat 
arresting  the  driver,  that  he  did  not  touch  him,  unless  some  part 
of  his  person  may  have  come  in  contact  with  him  in  sitting  beside 
him;  and  the  appellee  himself  swears  that  Stoddard  did  not  push  his 
foot  oft  the  brake,  but  that  he  had  taken  it  off  himself.  He  also 
swears  that  he  asked  Stoddard  when  he  got  up  beside  him  whether 
he  got  up  as  George  Stoddard  or  as  a  deputy  sheriff,  but  does  not 
state  that  Stoddard  made  any  reply  to  the  question.  Stoddard 
further  swears  that  he  did  not  arrest  the  appellee,  and  that  the  only 
thing  he  did  say  about  arrest  was  after  he  had  driven  the  coach 
down  the  hill,  when  some  one  told  the  appellee  to  drive  back  to  the 
entrance,  and  that  then  he  said  '^if  he  does  I  will  aiTest  hiuL** 
The  proof  shows  that  for  a  long  time  before  the  coach  was  removed 
it  had  stood  near  the  entrance,  and  caused  the  obstruction  in  the 
pablio  road  which  prevented  other  vehicles  from  passing,  and  the 
load  consequently  became  blocked. 

The  law  in  regard  to  the  use  of  public  highways  and  streets  has 
been  clearly  and  definitely  settled  by  numerous  decisions  in  Eng- 
land as  well  as  in  this  countiy.  Persons  have  a  right  to  travel  over 
public  streets  and  {pads,  stopping  only  for  necessary  purposes,  and 
then  only  for  a  reasonable  time.  SUvge  coaches  may  stop  to  set  down 
and  take  up  passengers,  as  this  is  necessary  for  the  i^ublic  conven- 
ience ;  but  this  must  be  done  in  a  reasonable  time.  A  person 
travelling  on  the  highway  must  do  so  in  such  a  way  as  not  un- 
necessarily or  unreasonably  to  impede  the  exercise  of  the  same 
right  by  others ;  and  if  he  does  not  exercise  this  right  in  a  reason- 
able manner,  he  is  guilty  of  a  nuisance.  Rex  v.  Cross,  3  Camp. 
226  ,  Rex  v.  JoneSy  id.  230 ;  People  y.  Cunningham,  1  Denio,  524; 
WoodonNuis.,  §529. 

The  proof  in  this  case  clearly  shows  that  the  coach  of  the 
appellee,  by  remaining  in  the  highway,  under  the  circunistances  as 
testified  to  by  nearly  all  the  witnesses  on  both  sides,  obstructed  the 
travel  over  it  for  an  unreasonable  time,  and  was  a  public  nuisance. 

Without  stopping  to  inquire  whether  any  one,  whose  rights  are 
not  injured  or  interfered  with  by  a  public  nuisance,  may  abate  it, 
about  which  there  is  some  conflict  in  the  decisions,  there  can  be  no 
doubt  whatever  that  any  person,  whose  rights  are  injured  or  inter* 
fered  with,  may  abate  it,  provided  its  abatement  does  not  involve  a 
breach  of  the  peace.  It  is  unnecessary  to  cite  authorities  in  support 
of  a  proposition  so  plain  and  well  settled*     Both  of  the  appellants 
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were  managers  of  the  camp-meeting,  and  with  the  other  managers 
had  control  over  the  grounds  where  the  meeting  was  held,  and  oyer 
the  entrance  to  said  grounds  and  the  road  leadmg  from  the  entrance 
to  the  place  of  meeting,  with  the  right  to  keep  the  entrance  and 
the  private  road  unobstructed,  and  this  included  the  right' to  keep 
the  public  highway  immediately  in  front  of  .said  entrance  clear  so 
that  yehicles  might  be  able  to  enter  and  leave  it.  This  was  rendered 
impossible  by  the  coach  of  the  appellee  remaining  for  a  long  time 
80  near  the  entrance  as  to  prevent  the  ingress  and  egress  of  vehicles 
into  and  out  of  the  meeting  grounds,  and  to  cause  the  piiblic  high- 
way to  be  so  blocked  as  to  prevent  the  passing  and  repassing  of 
carriages  over  it.  Throughout  the  wholo  time  during  which  this 
obstruction  lasted  the  api)ellants  and  others,  having  the  control  of 
the  grounds  and  the  meeting,  acted  with  the  utmost  forbearance 
and  prudence.  They  made  apjieals  to  the  appellee,  as  well  as  to 
others  who  had  the  charge  and  superintendence  of  this  coach,  tore- 
move  it  from  the  place  where  it  was  standing  ;  nor  did  any  one 
attempt  to  remove  it  until  all  efforts  to  induce  the  appellee,  the 
driver,  and  the  agents,  having  the  superintendence  of  it,  to  move  it, 
had  failed,  nor  did  either  of  the  appellants«interfere  with  the 
coach  until  the  reins  of  the  horses  in  the  lead  had  been  unfastened 
by  other  ])ersons  of  tlicir  own  accoi*d,  and  the  appellee  had  slack- 
ened the  reins  of  the  other  horses  and  let  up  the  brake  ;  and  the 
coach  had  in  consequence,  started  down  the  hill ;  had  run  into  one 
wagon  and  there  was  imminent  danger  of  sericus  damage  being 
done  to  others  and  to  their  occupants.  Then  it  was  that  Stoddard 
succeeded  in  stopping  the  coach  ;  and  having  asked  Turner  if  he 
wished  the  coach  moved,  who  replied  "yes,"  fastened  the  reins, 
mounted  to  the  seat  beside  the  appellee,  took  the  reins,  and  quietly 
and  safely  drove  down  the  hill  to  the  entrance  assigned  for 
passengers  brought  by  public  conveyances,  and  there  left  the 
coach,  the  appellee  in  the  meantime  sitting  quietly  and  passively  in 
his  seat.  There  was  testimony  in  the  case  given  by  witnesses  for 
the  appellants  as  well  as  by  some  of  the  witnesses  for  the  appellee, 
and  also  by  the  appellee  himself  tending  to  prove  these  facts,  and 
if  found  to  be  true  by  the  jury  the  appellee  was  not  entitled  to  re- 
cover even  if  the  coach  was  removed  by  the  appellants  as  private 
individuals. 

But  the  proof  shows  that  Turner,  one  of  the  appellants,  acted  not 
only  as  a  manager  of  the  meeting,  but  was  also  a  deputy  sheriff  of 
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Baltimore  connty,  duly  appointed  by  writing  by  the  sheriff  of  that 
county.  The  court  below  instructed  the  jury  that  there  was  no 
evidence  that  the  appellants  were  deputy  sheriffs,  or  held  any 
official  position  whereby  they  had  authority  or  right  to  make 
arrests^  or  do  any  act  which  any  private  citisseu  might  not  lawfully 
do;  and  it  was  contended  in  argument  in  this  court  that  the  ap- 
pellants were  not  lawfully  deputy  sheriffs,  because  they  had  not 
taken  the  oath  of  office  as  such.  The  office  of  under  or  deputy 
sheriff  is  a  common-law  office.  Xo  such  office  has  been  created 
either  by  the  Constitution  or  statute  law  of  this  State.  A  deputy 
sheriff  in  this  State,  is  therefore  still  a  common-law  officer,  and  not 
required  to  take  any  oath  as  a  qualification  to  act  as  such,  unless 
required  to  do  so  by  the  common  law.  8  Bac.  Abr.  671.  Deputy 
sheriffs  were  first  required  to  be  sworn  by  Act  of  Parliament  of  27 
Eliz.,  ch.  12,  and  afterward  by  3  George  1,  ch.  15.  But  these 
statutes  are  not  in  force  in  this  State,  and  are  to  be  found  in  Kilty's 
British  Statutes  classed  among  those  statutes  which  were  found 
not  to  be  applicable  in  this  State.  Turner  then  at  the  time  of  the 
alleged  assault  and  arrest  of  the  ap^iellee  was  a  deputy  sheriff  of 
Baltimore  county,  duly  appointed  and  ix)ssessing  authority  such 
as  the  sheriff  himself  could  exercise.     8  Bac.  Abr.  675. 

There  can  be  no  doubt  that  the  sheriff  has  the  power  of  keeping 
the  peace  within  his  county,  8  Bac.  Abr.  689,  and  to  raise  the 
posse  camitaius  to  aid  him  when  necessary  in  executing  his  office. 
We  think  it  equally  clear  that  the  sheriff  or  his  deputy  may 
abate  a  public  nuisance  in  a  public  highway;  and  that  Turner  as 
deputy  sheriff  had  the  lawful  authority  to  remove  the  cotich  of 
the  appellee  when  he  found  it  obstnicting  the  public  highway  and 
preventing  other  parties  who  had  the  right  to  use  the  same  from 
travelling  upon  it,  and  to  remove  the  appellee  with  it  if  he  did  not 
choose  to  leave  his  seat,  or  to  arrest  him  if  he  should  resist  him  in 
its  removal.  He  also  had  the  right  to  call  to  his  assistance  the 
other  appellant,  Stoddard,  and  such  other  })ersons  as  he  might 
deem  necessary  in  effecting  the  abatement  of  this  nuisance  tluis 
caused  and  maintained  by  the  appellee. 

It  follows  from  these  views  that  the  court  below  erred  in  grant- 
ing the  four  prayers  of  the  appellee,  and  in  the  instruction  given  to 
the  jury  in  lieu  of  the  appellants'  sixth,  seventh,  eight,  ninth,  tentli 
and  eleventh  prayers,  which  were  refused.  All  the  evidence  shows 
•onclusively  that  the  coach  of  the  appellee  constituted  a  public 
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naisance  in  the  public  highway,  and  Tamer  as  deputy  sheriil  of 
Baltimore  county  had  the  lawful  authority  to  remove  it,  as  the 
evidence  shows  it  was  removed,  and  to  call  Stoddard  to  his  as- 
sistance in  removing  it,  and  to  remove  the  appellee  with  it  if  he 
chose  to  remain  upon  instead  of  leaving  it,  and  to  arrest  him  if  he 
attempted  to  prevent  its  removal.  All  the  evidence  shows  that  the 
appellants  were  fully  justified  in  all  they  did  in  abating  the  nuisance, 
and  therefore  the  judgment  appealed  from  will  be  reversed  with- 
out granting  a  new  trial.  It  is  therefore  unnecessary  to  pass  upon 
the  prayers  offered  by  the  appellants  and  rejected  by  the  oomt 
below. 

Judf/mmU  rev$rded* 


Ck>K8EB  y.  Snowdbv. 

(54]fd.l78j 

Giift  —  eauia  mortU  —  Mwtrp. 

&,  being  in,  gave  C.  a  written  order  on  a  saTlnge  bank  for  the  payment  to  GL 
of  a  deposit  standing  in  the  bank  in  the  name  of  S.  A  momorandam  was 
subjoined.,  that  *'  the  book  mast  be  sent  with  this  order."  The  book  belag 
in  the  possession  of  G.,  S.  at  the  same  time  gave  G.  a  written  order  for  it, 
C.  presented  the  order  for  the  money  to  the  bank,  without  the  book,  and 
the  bank  refused  to  pay  it  without  the  production  of  the  book.  S.  died  three 
months  later,  at  a  different  place,  but  whether  of  the  same  disease  did  noi 
appear.  In  an  action  by  C.  against  the  administrator  of  8.  for  the  deposit 
it  not  appearing  that  C.  ever  had  the  book  or  ever  tried  to  get  it,  Mtf^ 
there  could  be  no  recovery.* 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 

Charles  K  Oarritee  and  Charka  J.  Bonaparte^  tor  appellaat. 

Samuel  Snawden  and  Thomas  A*  Wheelan,  for  appellee. 

Ibvino,  J*  This  is  an  action  of  assumpsit  instituted  by  the 
appellant  against  the  appellee  as  administrator  c.  t.  a.  of  Agnes 
SchoU.  Tiie  7%arr,  is  in  the  oi-dinary  form,  with  money  counts,  and 
a  bill  of  particulars  limits  the  claim  of  the  appellant  to  the  count 
for  money  had  and  received  to  the  appellant's  use,  and  defines  the 

*See  Holnnmn  v.  Ring^  ante.  SOB. 
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claim  to  be  for  one  thousand  dollars  with  interest  accrued,  which 
has  been  receiyed  by  the  appellee  for  the  use  of  the  appellant,  the 
same  haying  been  giyen  the  appellant  by  the  appellee's  testator  as  a 
gift  mortis  causa. 

The  facts  essential  to  a  proper  understanding  of  the  questions 
presented  for  our  decision  areas  follows:  Agnes  SchoU,  who  for 
many  years  was  a  seryant  in  the  appellant's  family,  was  ill  at  Bay- 
yiew  Asylum,  and  the  appellant  and  his  daughter  (Mrs.  Schaefer) 
in  March,  1877,  yisited  her  there.  While  there,  Mrs.  Schaefer  testi- 
fieSy  **  She  made  remarks  and  exclamations  as  though  she  was 
suffering  pain ;  she  then  said  she  had  a  considerable  amount  of 
money  in  a  bank  on  Oay  street,  which  she  wished  to  leaye  the 
appellant ;  ho  asked  her  to  leaye  it  to  his  children  instead,  and  she 
requested  him  to  prepare  a  will  leaying  it  equally  to  witness  and  her 
two  brothers ;  she  then  seemed  much  worried  lest  some  accident 
should  befall  this  will,  and  appellant  suggested  that  she  should 
giye  him  an  order  for  the  money  on  the  bank ;  to  this  she  assented, 
and  asked  him  to  prepare  such  an  order,  and  also  told  him  to  obtain 
her  bank  book  from  a  Mrs.  Margaret  A*  Oambrill,  in  whose  custody 
she  said  it  then  was ;  she  said  she  did  not  remember  the  exact 
amount  of  the  balance  shown  by  this  book,  but  knew  it  exceeded 
one  thousand  dollars.  On  April  3,  1877,  the  witness  and  appellant 
went  again  to  sec  her,  when  she  signed  the  following  will,  **  In  the 
name  of  Ood,  Amen  I  I,  Agnes  Scholl,  of  the  city  of  Baltimore, 
and  State  of  Maryland,  being  of  lawful  age  and  in  my  right  mind, 
after  due  reflection,  and  uninfluenced  by  any  one  concerned,  and  of 
my  own  will  and  accord,  do  make  this  my  last  will  and  testament. 
And  first,  it  is  my  will  that  so  much  of  the  f  Go  last  deposited  in 
the  Sayings  Bank  of  Baltimore  as  may  be  necessary,  be  expended  to 
secure  my  remains  a  decent  Christian  burial.  Secondly.  It  is  my 
will  that  all  my  other  goods  and  moneys  and  all  my  estate  and 
effects  whatsooyer  be  distributed  equally  between  Virginia  M. 
Gonser,  Carlton  Conser  and  C.  Ellsworth  Conser,  children  of  S.  L. 
M.  Gonser,  excepting  my  clothes  and  household  effects,  which  are 
stored  at  Mrs.  Louisa  Caskie's,  which  shall  be  Virginia  M.  Conser's 
exdusiyely.  And  thirdly,  it  is  my  will  and  pleasure  that  the  said 
S.  L.  M.  Conser,  of  the  city  aforesaid,  shall  see  that  this,  my  will, 
is  fully  and  truly  executed."  This  will  wjis  attested  by  V.  Marion 
Gonser  (Mrs.  Shaefer),  and  the  appellant.  The  testatrix  died  on 
the  tenth  of  July,  1877,  and  the  will  filed  in  the  proper  office  and 
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proyed  by  S.  L.  M.  Oonser  on  the  6th  of  August,  1877,  and  at  the 
time  S.  L.  M.  Gonser  proved  the  will,  he  swore  he  received  it  from 
the  testatrix,  and  had  retained  it,  and  knew  of  no  other.  The  order 
given  appellant  on  April  3,  1877,  read  as  follows  : 

**  Baltimore,  April  3,  1877.  The  Savings  Bank  of  Baltimore^ 
X>ay  to  the  order  of  S.  L.  M.  Conser,  or  bearer,  ^the  snm  of  one 
thousand  dollars  and cents,  and  charge  book  No.  — .  Signed, 

her 

Agnes  X  Scholl."     It  was  witnessed  by   V.   Marion  ConBer.     A 

mark. 

memorandum  was  added,  ''The  book  must  be  sent  with  this 
order/*  The  order  for  the  bank  book  was  in  these  words,  •'  Mrs. 
Ckunbri]!  will  please  give  Mr.  Gonser  my  bankbook."  It  was  signed 
by  Agnes  SchoU  making  her  mark,  and  was  without  witness.  This 
last  paper  was  first  in  appellant's  possession,  and  was  afterward 
given  to  the  witness,  Mrs.  Schaef er,  who  never  gave  it  back  as  she 
remembers,  and  after  search  it  cannot  be  found,  and  witness 
thought  it  was  lost.  The  order  for  the  money,  after  it  was  given 
the  appellant,  witness  and  the  appellant  took  to  the  bank  and 
exhibited,  and  were  told  the  money  was  there,  and  the  order  in 
proper  form,  but  could  not  be  paid  till  the  book  was  produced.  No 
proof  was  offered  that  the  book  was  ever  in  appellant's  hands,  or 
that  he  ever  made  any  effort  to  get  it.  It  was  not  shown  what  be- 
came of  the  bank  book.  But  the  appellant,  to  raise  the  presump- 
tion that  it  was  never  returned  to  the  testatrix,  proved  by  a  daughter 
of  Mrs.  Qambrill,  the  custodian  of  it,  that  for  many  years  prior  to 
the  3rd  of  April,  1877,  her  mother  kept  a  bank  book  for  Mrs. 
Scholl  ;  that  it  was  kept  in  her  wardrobe  ;  that  witness  lived  with 
her  mother,  and  had  never  known  of  this  book  being  given  up  prior 
to  April  3,  1877,  and  believed  it  was  then  in  her  custody.  About 
that  time  her  mother  was  frequently  absent  from  Baltimore,  visiting 
in  Anne  Arundel  county.  The  appellant  having  closed  his  case 
without  offering  any  other  proof  than  what  has  been  herein  incor- 
porated, the  ap]>ellee  was  required  by  the  court  to  ask  an  instnic- 
tion  ''  that  under  the  pleadings  in  this  cause  there  is  not  sufficient 
evidence  on  which  the  plaintiff  can  recover,  and  their  verdict  must 
be  for  defendant."  This  was  done,  and  the  instruction  was  granted. 
The  granting  of  this  prayer  and  the  refusal  to  permit  the 
appellant  to  testify  as  a  witness  are  the  only  subjects  of  exception. 
We  will  consider  them  in  reverse  order,  and  first  pass  upon  the  second 
exception,  which  relates  to  the  instruction  given  the  jury. 
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The  appellant  contends  that  all  the  requisites  necessary  to  the 
perfection  of  a  gift  nwrtis  causa  co-exists  in  this  case,  and  especiallj 
complains  that  in  deciding  that  asulBcient  delivery  was  not  effected 
BO  as  to  entitle  the  appellant  to  recover,  the  court  improperly  held 
there  was  no  difference  in  the  legal  essentials  of  delivery  in  a  gift 
mortis  causa  and  one  inter  vivos.  To  sustain  this  view  very  many 
eases  have  been  cited  and  relied  on,  which  it  will  not  be  necessary 
for  us  to  review  or  refer  to,  for  the  doctrine  is  well  settled  in  Mary- 
land that  there  is  no  difference  in  the  legal  requirements  to  mako 
a  good  delivery  in  gifts  inter  vivo»  and  mortis  causa.  According  to 
the  decisions  in  this  State,  if  the  delivery  in  this  case  was  not  such 
as  would  have  made  an  effective  gift  inter  vivos,  it  will  be  insuffi* 
ciciit  to  perfect  an  attempted  gift  mortis  causa.  Pennington  v.  Oit^ 
ihigs'  Ex'r,  2  Gill  &  J.  217  ;  Bradhy  y.  Hunt,  6  id.  58  (23  Anu 
Dec.  597) ;  Hebb  v.  Hebb,  5  Gill,  509;  Taylor  v.  Henry,  48  Md. 
551);  s.  c,  30  Am.  Bep.  486.  Justice  Woodward,  in  Mitchner  v. 
Ihtky  23  Penn.  St  59,  concisely  defines  a  gift  mortis  causa  to  b» 
that  of  a  ''chattel  made  by  a  person  in  his  last  illness,  or  inperic'- 
vh  mortis,  subject  to  the  implied  condition  that  if  the  donor  re- 
cover, or  if  the  donee  die  first,  the  gift  shall  be  void." 

In  Taylor  v.  Henry,  48.  Md.550;  s.  c,  30  Am.  Rep.  486,  this  court 
Buys,  ''  In  order  to  render  a  perfect  donatio  mortis  causa  three 
tilings  must  concur:  1.  That  the  gift  be  made  with  a  view  to  the 
death.  2.  That  it  be  with  a  condition,  either  express  or  implied^ 
that  it  shall  take  effect  only  on  the  death  of  the  donor  by  a  dis- 
order from  which  he  is  then  suffering;  and  3.  That  there  be  a  de- 
livery of  the  subject  of  the  donation."  In  that  case,  as  here,  the 
claim  was  made  to  a  fund  on  deposit  in  bank,  which  was  claimed  sa 
a  gift  of  that  character.  In  that  case  the  deceased  was  suffering 
from  the  disease  of  which  he  died.  After  the  deposit  of  the  money 
in  bank  to  the  credit  of  himself  and  his  sister,  and  subject  to  tho 
order  of  the  survivor  of  them,  the  deceased  made  a  will  in  which  ho 
disposed  of  his  estate  between  his  mother  and  sisters,  one  of  whom 
wsis  the  claimant,  afterward  of  all  as  a  gift.  He  had  no  property  but 
that  fund.  The  court  held  it  to  be  clearly  neither  a  gift  inter  vivos 
nor  mortis  causa.  In  Pennington*s  case  the  alleged  donor  had  a  cer- 
tificate of  stock  in  the  Commercial  and  Farmers'  Bank  of  Baltimore^ 
which  shortly  before  his  death  he  indorsed  and  handed  to  the  donee> 
saying  he  gave  her  the  stock;  but  the  certificate  was  not  in  the  life* 
time  of  the  testator  taken  to  the  bank  that  the  itook  might  bt 
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transferred  to  Mrs.  Patterson  on  the  books  of  the  bank.  The  court 
held  that  it  was  stock  which  was  intended  to  be  given,  and  there 
was  therefore  no  delivery  of  it.  The  court  said  it  was  like  the  case 
of  Tate  V.  Hilberf,  2  Vcs.  Jr.  112,  where  a  man,  a  short  time  before 
his  death,  gave  a  check  on  his  banker,  which  was  not  presented  for 
payment  before  the  death  of  tlie  donor,  and  it  was  held  that  as  the 
check  was  not  presented  and  paid  in  the  life-time  of  the  maker  the 
intended  donation  of  the  money  was  defeated  for  want  of  delivery; 
notwithstanding  the  holder  of  the  check  by  presenting  and  obtain- 
ing payment  in  the  life-time  of  the  maker  could  have  perfected  the 
gift.  This  case  of  Tate  is  fully  adopted  by  the  court  in  Pennvig' 
ton* 8  case  as  laying  down  the  law  properly;  and  the  court  say  with 
reference  to  the  question  before  them,  whether  it  was  an  attempted 
gift  inter  vivos  or  mortis  causa,  made  no  difference.  If  in  the  Taie 
case  the  holder  of  the  check  was  not  entitled  to  relief  in  equity,  it 
is  very  clear  that  this  appellant  was  not  entitled  to  recover  upon 
his  proof  from  the  appellee,  administrator  of  Agnes  Scholl,  in  his 
suit  at  law.  In  this  case  it  was  the  money  which  was  sought  to  be 
given,  and  an  order  was  given  for  its  payment  to  the  appellant, 
and  although  he  docs  not  appciu*  to  have  gone  to  the  bank 
with  his  order,  he  was  not  paid,  but  was  told  it  could  not  be 
paid  without  the  bank  book  being  brought  with  the  order. 
Indeed  he  liad  notice  of  this  fnle  of  the  bank,  for  it  appears  the 
very  order  which  he  took  contained  a  notice  indorsed  that  the  bank 
book  must  bo  presented  with  the  order.  It  is  true  he  appears  to 
have  had  an  order  on  the  custodian  of  the  bank  book  for  its  delivery 
to  him  ;  but  it  does  not  appear  that  he  ever  made  any  demand  for 
it,  or  ever  obtained  it,  or  ever  made  further  effort  to  procure  the 
money  from  tlie  bank.  The  money  which  it  is  alleged  was  sought 
to  be  given  was  never  obtained,  and  according  to  the  principles 
settled  in  tlie  cases  already  referred  to,  the  gift  was  not  perfected  by 
a  sufficient  delivery  of  the  thing  given,  in  the  life-time  of  the  ap- 
pellee's testator.  Although  such  gift  depends  for  its  absoluteness  on 
the  death  of  the  giver  from  the  disorder  threatening  life  when  the  gift 
was  made,  so  that  recovery  would  revoke  it,  still  for  the  time  being 
and  until  recovery,  the  absolute  dominion  over  the  thing  given  must 
be  parted  with  at  the  time  of  the  gift.  In  this  case  it  is  clear  that 
so  long  as  the  money  was  in  the  bank  in  her  name,  she  or  any  other 
person  with  an  order  from  her,  on  presenting  the  bank  book,  could 
liave  drawn  the  money,  notwithstanding  the  appellant  had  an  order 
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for  it  He  nerer  was  in  condition  to  secnre  the  payment  from  the 
lanky  and  payment  by  the  bank  to  any  one  else  properly  equipped 
with  an  order  and  the  book^  would  have  been  legitimately  made* 
Standing,  as  the  money  did  in  Agnes  Seholl's  name,  at  the  bank 
when  she  died,  it  devolved  upon  the  legal  representative,  who  has 
properly  possessed  himself  of  it,  and  the  appellant  has  no  enforceable 
claim  against  the  appellee  or  the  fund.  In  addition  to  the  defective 
delivery,  on  which  ground  we  were  told  at  the  hearing,  the  court 
below  based  its  instruction,  there  was  a  eerious  failure  of  proof  as 
to  the  disorder  of  which  the  aUegcd  donor  died.  As  we  have  already 
■aid  it  was  essential,  to  make  the  attempted  gift,  an  effective  gift 
mortis  causa,  that  the  donor  should  die  of  the  very  disorder  with 
which  she  was  suffering  when  the  gift  was  made,  and  that  there 
should  have  been  no  intervening  recovery.  In  this  case  the  character 
of  the  sickness  with  which  she  was  suffering  at  the  time  the  trans* 
action  took  place,  was  very  imperfectly  described.  She  is  represented 
as  making  exclamations  indicative  of  suffering,  and  that  is  alL  At 
that  time  she  was  at  Bayview  Ho6])ital.  She  died  in  an  entirely 
different  institution  —  St.  Agnes  Hospital,  to  which  she  removed* 
How  or  when  she  removed  does  not  appear.  Whether  the  same 
disorder  with  which  she  was  suffering  on  the  3d  of  April  continued, 
and  finally  proved  fatal,  is  not  shown.  We  only  know  that  three 
months  and  more  after  the  3d  of  April  she  died  in  an  entirely  dif- 
ferent locality.  There  is  not  a  tittle  of  evidence  as  to  the  final  cause 
of  death;  so  that  another  ingredient  of  a  gift  mortis  causa  is 
entirely  wanting.  There  was  no  error  therefore  in  the  instruction 
given  by  the  court,  to  which  exception  has  been  taken.  Having 
decided  that  there  was  in  this  case  no  gift  causa  mortis,  it  becomes 
wholly  unnecessary  to  decide  the  question  of  evidence ;  for  even 
admitting  tlie  court  erred  in  the  refusal  to  permit  the  appellant  to 
testify,  but  upon  which  wo  express  no  opinion,  the  appellant  was 
not  prejudiced  by  it.  We  are  not  informed  what  he  expected  to 
prove,  but  it  is  very  certain  he  could  not  prove  the  delivery  of  the 
money  to  him,  for  if  he  had  got  it  he  would  not  now  be  suing  for  it. 
The  judgment  will  be  aflKrmed. 

Judgment  affirmed,  wtih  costs. 
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(54Md.l87.) 
Yendar  and  puroheuer — eontraet  —  endenee — "  about  '*  —  msasure  qf  damaffM. 

On  a  contract  to  ooovey  "  about  aiztj-five  acroa,"  the  Tendee  is  not  bound  to 

accept  thirty  or  tbirtj-six  acres.* 
In  au  action  bj  the  vendee  for  breach  of  such  a  contract,  parol  evidence  is  in- 

admiaaable  to  prove  a  sale  of  sixty-five  acres,  or  the  vendor's  repreeentationi 

tliat  there  were  at  least  sixty-five  acres. 
In  sach  an  action,  the  vendor  having  acted  in  good  faith  and  without  fanlti 

tlie  measure  of  damages  is  the  punihaae-money  paid,  with  interest,  and  tlM 

expenses  of  the  plaintiff  for  travel,  board,  and  counsel  fees  while  attending 

to  the  execution  and  fulfillment  of  the  contract. 

4CTI01Sr  for  breacli  of  contract  for  sale  of  land.     The  opinion 
states  the  facts.     The  plaintiff  had  judgment  below. 

Sanuiel  Snowden  and  S.  Teackle  Wallis,  for  appellant. 
Charles  Marshall,  for  appellee. 

Baktol,  C.  J.  This  is  an  miction  instituted  by  the  appellee,  for 
the  breach  of  a  contract  made  with  him  by  the  appellant,  for  the 
sale  of  a  parcel  of  land.  The  contract  is  dated  Februaiy  16, 
1877.  The  property,  which  is  the  subject-matter  of  the  contract^ 
IS  therein  described  as  '*  all  that  proj^erty  situate  and  lying  in  Cal- 
vert county,  Md.,  containing  about  sixty-five  acres,  being  a  part  o£ 
the  property  known  as  *  Solomon's  island,'  and  which  was  purchased 
by  said  Land  Society  from  Phillip  M.  Snowden,  trustee,  under  a 
decree  passed  by  the  Circuit  Court  for  Calvert  county,  in  equity, 
in  the  case  of  the  Baltimore  Permanent  Building  and  Land  Society 
against  Isaac  Solomon  and  wife,  except  eight  or  nine  small  lots, 
since  sold  by  it,  which  lots  were  mentioned  in  lejises  made  by  said 
Solomon,  after  the  mortgage  given  by  him  to  said  Society." 

The  consideration  or  price  to  be  paid  by  the  appellee  was  112,000, 
**  to  wit,  $500  in  cash,  $4,500  on  or  before  the  14th  day  of  April, 
1877,  and  the  balance,  to  wit,  $7,000,  to  be  paid  in  two  years  from 
the  date  hereof,  to  be  secured  by  mortgage  on  the  i)roperty  hereby 


*  So  in  Paine  ▼.  Upton,  N.  T.  App.  Jan.  18S2,  the  deed  calling  for  **  about  890  acres,  more 
or  less,'*  and  there  being  but  206  acres  the  plaintiff  recovered  back  the  excess  of  the 
purchase  price  i>aid. 
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•greed  to  be  sold,  with  interest  payable  scmi-auQually."    The  cash 
payment  of  $500  was  made. 

By  the  covenants  of  the  parties  a  deed  was  to  be  made  by  the 
vendor  on  payment  of  14,500,  as  stipulated,  and  a  mortgage  executed 
by  the  purchaser  to  secure  (7,000,  the  balance  of  the  purchase- 
money. 

It  was  **  agreed  that  the  title  to  the  property  was  good  and  clear 
ef  all  incumbrances." 

The  contract  was  signed  by  the  appellee  at  the  office  of  his  at- 
torney in  Philadelphia.  He  had  never  seen  the  property  and  asked 
Wilton  Snowden  (secretary),  who  represented  the  appellant,  for  a 
plat.  When  the  secretary  returned  to  Baltimore,  '^he  wrote  to  the 
agent  of  the  company  for  a  plat  made  by  Mr.  Grover  in  1872.  The 
agent  replied  he  would  have  the  ])lat  in  a  few  days;  **  on  the  6th  of 
March  the  secretary  received  a  letter  and  the  plat;  on  seeing  it  he 
discovered  a  considerable  discrepancy  between  the  number  of  acres 
mentioned  in  the  contract  and  that  shown  on  the  map.  He  soon 
after  notified  Mr.  Beman  in  Baltimore  (who  had  a  \vritten  agree- 
ment with  the  appellee,  dated  February  13,  for  one-half  interest  in 
the  purchase),  showed  him  the  plat  and  requested  him  to  inform 
the  appellee  of  the  discre2)ancy,  which  Beman  did  by  letter  the 
«anie  day.  Beman's  letter  was  dated  March  13,  and  received  by 
appellee  the  following  day  when,  as  he  testifies,  he  first  heard  that 
there  were  less  than  sixty-five  acres  of  land. 

On  the  17th  day  of  March  api>ellee  went  to  Baltimore,  started 
thence  on  the  night  of  tlic  18th,  to  visit  the  island  in  company  with 
Beman  and  Wilton  Snowden;  returned  to  Baltimore  on  the  evening 
of  the  19th,  and  went  to  Philadelphia  the  same  night.  Saw  nothing 
more  of  the  company  till  the  14th  day  of  April,  when  he  tendered 
$4,500,  and  demanded  a  conveyance  of  sixty-five  acres.  The  answer 
was  that  *'they  had  not  got  it,  could  not  do  it,"  or  words  to  that 
effect,  "  that  they  had  not  the  land.  Snowden  testifies  that  "  ap- 
jiellee  demanded  sixty-five  acres,  declining  to  accept  the  deed  and 
execute  the  mortgage  because  there  was  not  sixty-five  acres  of  land, 
he  wished  a  proposition,  the  company  offered  to  abate  $2,000  for 
the  deficiency,  which  was  declined,  invited  a  proposition  from  him, 
which  he  declined  to  make.  Then  the  company  said  they  were  will- 
ing to  pay  back  the  $500  and  cancel  the  agreement.  About  two 
months  afterward  the  $500  was  tendered  to  him  in  Philadelphia 
which  he  declined  to  accept. '* 
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It  appears  that  on  the  2l8t  day  of  March  preceding,  an  abfitract 
of  title  was  sent  to  the  appellee  by  the  secretary,  which  with  the 
plat  was  placed  by  him  in  the  hands  of  Mr.  Robinson,  his  attorney, 
who  under  his  instructions  went  to  Calvert  county  on  the  7th  day' 
of  April  and  made  a  careful  and  thorough  examination  of  the  title, 
which  proved  satisfactory.  Mr.  Robinson  states  that  the  only  ob- 
jection was  the  deficiency  of  land.  He  states  that  **  he  was  not 
•ent  down  to  examine  the  title  till  after  the  appellee  knew,  and  he 
knew  that  the  quantity  of  acres  was  deficient.'' 

On  the  10th  day  of  August,  1877,  the  following  letter  waa  sent' 
to  the  appellee  and  received  the  following  day: 

"Baltimore,  10  Aug.,  1877. 
**Levi  p.  Smith,  Esq. 

"Dear  Sir — I  write  to  announce  to  you  that  by  a  survey  of  Solo- 
mon's island,  made  by  order  of  the  board  of  directors  of  this  so- 
ciety and  completed  a  few  days  ago,  there  were  found  48.08  acres 
in  tlie  entii*e  island.  After  deducting  lots  sold  and  leased  previous 
to  the  agreement  with  you,  there  were  found  thirty-six  acres. 

**  Youra  truly, 

"  Wilton  Snowden, 
'^  Secretary.^ 

The  suit  was  instituted  on  the  27th  day  of  November,  1877. 

The  declaration  contained  two  counts;  to  tlie  fii'^t  the  defendant^ 
demurred  and  the  dcmurrcr  was  siistuincd.  On  this  ruling  no  ques- 
tion liJis  been  raised.  Tlie  case  was  tried  below  on  the  issue  joined) 
upon  tlio  plea  to  the  second  count.  This  count  sets  out  subs  tan  tially* 
the  contmct,  and  alleges  a  breach  by  the  appellant  in  failing  and  re-' 
fusinff  to  execute  and  deliver  a  deed  convcvins:  about  sixtv-tive  acres 
of  land;  claims  damages  for  this  breach,  and  also  special  damage* 
for  cxi^enso  and  trouble  incurred  by  the  plaintiff,  and  for  moneys^ 
expended  by  him  for  legal  lulvicc  and  counsel  in  the  investigation* 
of  the  title,  etc. 

The  first  exception  to  be  considered  is  tluit  taken  to  the  parol 
evidence  offered  by  the  plaintiff,  of  the  representations  by  Snowden 
as  to  the  number  of  acres,  made  before  and  at  the  time  the  contract 
was  signed.  This  is  found  in  the  testimony  of  Smith,  the  plaint- 
iff, Robinson  and  Snowden,  which  was  admitted  subject  to  excep- 
tion, and  the  appellant,  by  its  fourth  prayer,  asked  to  be  excluded' 
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as  inadmissible,  because  it  tended  to  contradict,  alter,  or  explain 
the  terms  of  the  written  contract 

[Omitting  the  testimony.  ] 

There  is  no  rule  of  law  better  settled  or  more  inflexible,  than 
that  which  excludes  parol  eyidence  which  is  offered  to  vary  or  con* 
iradict  the  terms  of  a  written  contract  The  rule  on  this  subject 
is  distinctly  stated  in  Rice  v.  Ibrsyth,  41  Md.  402,  as  follows  :  ''It 
is  a  cardinal  nile  that  parol  or  extrinsic  eyidence  is  inadmissible  to 
add  to,  contradict  or  yary  the  terms  of  a  written  contract.  It  nuty 
be  admitted  to  ascertain  and  make  certain  the  parties  and  subject- 
matter  of  an  agreement,  to  apply  the  couti*act  to  its  subject,  to 
proye  any  collateral  independent  fact  about  which  the  written  agree- 
ment IS  silent,  and  to  remoyo  latent  ambiguities.  In  such  case  it  is 
used  not  to  contradict  or  yary  the  written  instniment,  but  to  uphold 
and  enforce  it  as  it  stands."  It  is  sometimes  a  matter  of  some 
nicety  to  determine  whether  in  a  pai*ticnlar  case  the  parol  eyidence 
offered  falls  within  the  general  rule,  and  few  subjects  haye  giyen 
rise  to  more  difficult  and  perplexing  questions  for  decision.  In 
cases  01  latent  ambiguity,  parol  extrinsic  eyidence  is  always  ad- 
missible to  remoye  such  ambiguity,  so  that  the  contract  may  be 
applied  to  the  subject-matter.  Gases  of  this  kind  haye  no  applica- 
tion here,  and  need  not  be  cited.  Sometimes  the  parol  eyidence  is 
offered  to  proye  some  collatcml,  index^endent  fact,  or  agreement 
between  the  parties  about  which  the  written  conti*act  is  silent  ;  in 
such  case  it  is  admissible. 

Examples  of  the  application  of  this  rule  are  found  in  McCreary 
V.  McCreary y  5  O.  &  J.  147  ;  Creamer  y.  Stephenson^  15  Md.  221; 
Basshor  y.  Forbes,  36  id.  154.  Many  other  cases  might  be  cited  ; 
among  them  maybe  classed  Erskine  y.  Adeane,  L.  R.,  8  Ch.  App. 
756,  765,  766,  cited  by  appellee,  who  contends  that  the  present 
case  fulls  within  the  same  class.  A  brief  recurrence  to  the  terms  of 
the  written  contract  and  the  parol  eyidence  clearly  shows  that  this 
contention  cannot  be  supported. 

The  written  contnict  in  terms  stipulates  for  the  sale  of  a  parcel  of 
land,  described  as  part  of  Solomon's  island,  containing  about  sixty- 
fiye  acres.  The  purpose  of  the  parol  testimony  is  to  prove  a  sale  of 
sixty-fiye  acres  of  land,  without  qualifying  wortls,  and  also  to  proye 
representations  made  by  the  agent  of  the  yendor,  that  the  number 
of  acres  contained  in  the  parcel  sold  was  at  least  sixty-fiye,  and 
that  such  representations  induced  the  appellee  to  sign  the  contract 
Vol.  XXXIX— 48  , 
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Now  this  testimony  cannot  bo  said  to  relate  to  au  independent 
collateral  fact ;  on  the  contrary,  it  refers  to  the  very  subject-matter 
embraced  in  the  writing,  to  wit :  the  quantity  or  number  of  acres ; 
and  its  effect  is  to  bind  the  appellant  absolutely  to  convey  at  least 
sixty-five  acres ;  wherciis  in  the  writing  such  a  stipulation  is 
not  found,  unless  indeed  such  is  the  true  meaning  and  construction 
of  the  writing,  in  whicli  case  tlie  parol  testimony  has  no  significance  ; 
out  of  this  we  shall  speak  hereafter.  It  is  difficult  to  understand 
why  the  effect  of  the  parol  testimony,  if  it  have  any  effect,  is  not  to 
add  to  or  vary  the  terms  of  the  written  contnict.  If  the  latter  had 
contained  nothing  about  quantity,  or  the  number  of  acres  had  been 
mentioned  with  tlie  strongest  words  of  qualification,  such  as ''  be 
the  same  more  or  less  "  the  objection  to  tlie  admissibility  of  the 
parol  evidence  would  be  perhaps  moi*e  obvious,  but  cei'tainly  would 
rest  upon  no  other  principle  or  reason  than  that  which  exists  in  the 
present  case.     The  legal  question  would  be  the  same. 

In  dealing  with  this  proposition,  it  is  important  to  bear  in  mind 
the  nature  of  this  proceeding,  and  the  x)leadings  in  the  case.  Here 
the  suit  is  on  the  written  contract.  In  another  form  of  proceeding, 
if  for  instance  the  suit  were  by  the  vendor  to  enforce  the  contract, 
and  the  purchaser  were  defending  ujwn  the  ground  of  fraud,  or 
mistake  or  misrepresentation  as  to  quantity,  whereby  he  was  induced 
to  enter  into  the  contract,  the  parol  evidence  would  be  clearly 
admissible.  But  such  is  not  the  nature  of  the  case  ;  the  appellee 
does  not  impeach  the  validity  of  the  written  contract,  but  has 
declared  upon  it  as  binding,  and  seeks  to  recover  damages  for  its 
breach  by  the  appellant.  No  fraud  or  misrepresentation  is  alleged, 
nor  could  it  be,  in  the  form  of  action  selected.  In  such  case  the 
appellee  must  stand  or  fall  u^ion  the  terms  of  the  written  paper,  and 
it  is  not  competent  for  him  to  set  up  by  parol  another  and  different 
contract  from  that  on  which  he  has  declared.  Watchman  v.  Crook, 
5  G.  &  J.  239  ;  Kribs  v.  Jams,  44  Md.  397.  And  this  objection 
applies  with  special  force  in  a  case  like  the  present  where  the  con- 
tract is  within  the  statute  of  frauds  and  required  to  be  in  writing. 
Taney  v.  Bachtell,  9  Gill,  205. 

For  these  reasons  we  are  of  opinion  the  parol  evidence  referred 
to  was  inadmissible,  and  there  was  error  in  refusing  the  appellant's 
fourth  prayer,  which  asked  that  it  be  excluded,  and  for  the  same 
reasons  the  first  prayer  of  the  appellee  was  erroneously  granted, 
which  referred  to  the  parol  evidence,  and  made  it  a  part  of  ths 
hypothesis  of  the  prayer. 
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The  next  question  arises  upon  the  construction  of  the  written 
contract^  upon  which  alone  depends  the  appellee's  right  to  maintain 
the  suit. 

By  the  first  prayer  of  the  appellant  the  court  was  asked  to  instruct 
the  jury,  ''that  by  the  true  construction  of  the  agreement^  the 
quantity  of  land  did  not  enter  into  the  essence  of  the  agreement, 
and  the  plaintiff  took  uix>n  himself  the  risk  of  the  number  of  acres 
contained  in  the  parcel  mentioned  in  the  agreement,  and  was  there- 
fore bound  to  complete  the  contract,  by  the  acceptance  of  a  deed 
for  as  much  land  as  the  pai*t  of  the  island  mentioned  actually  oon- 
tained,  subject  to  the  exceptions  therein  referred  to.  *  •  • 
And  after  his  refusal  to  do  so,  the  plaintiff  was  entitled  to  treat 
the  contract  as  rescinded,  and  the  plaintiff  can  only  recover 
the  sum  of  $500,  paid  by  him,  with  interest  at  the  discretion  of 
the  jury." 

The  proof  shows  that  the  part  of  the  island  embraced  in  the  con- 
tract of  sale  comprised  in  fact  only  from  thirty  to  thirty-six  acres, 
for  the  evidence  differs  as  to  this.  The  largest  number  as  stated  in 
the  survey  made  at  the  instance  of  the  appellant  is  thirty-six  acres. 
The  question  therefore  is  whether  a  contract  to  convey  ''about 
sixty-five  acres "  can  be  performed  by  conveying  thirty-six  acres, 
and  this  turns  upon  the  meaning  or  construction  of  the  word  "about'' 
as  it  appears  in  the  writing. 

The  general  rule  as  stated  in  Mai'btiry  v.  St&nestreety  1  Md.  147, 
is,  where  land  is  sold  and  the  number  of  acres  is  stated,  that  quan- 
tity is  of  the  essence  of  the  contract,  or  forms  a  material  considera- 
tion with  the  purchaser,  whether  the  sale  be  for  a  gross  sum  or  by 
the  acre,  unless  there  is  something  in  the  terms  of  the  contract  to 
diow  the  contrary. 

Where  the  sale  is  for  a  gross  sum,  and  there  are  qualifying  words 
used  such  as  "more  or  less,"  or  equivalent  expressions,  they  have 
been  held  to  import  that  quantity  does  not  enter  into  the  essence  of 
the  contract  StehbinsY,  Eddy,  4  Mas.  119;  Jones  y.  Plater ,  2  Gill, 
128;  iS/uHv.  Hurtt,  9  id.  446;  Rally.  Mayhew,  16  Md.  551;  Sloth- 
oiaer  v.  Gordon,  23  id.  9;  7)/8on  v.  Hardesty,  29  id.  305.  But  what  is 
the  force  and  effect  of  the  qualifying  words  "about  sixty-five  acres"  in 
this  contract  ?  Does  it  import  that  quantity  was  not  a  material 
part  of  the  contract  ?  and  can  the  court  so  declare  as  a  conclusion 
of  law? 

We  think  not.     The  force  of  the  qualifying  word,  we  think,  is 
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nmply  that  while  the  parties  do  not  bind  themselyes  to  the  precise 
quantity  of  sixty-five  acres,  it  imports  that  the  actual  quantity  is  a 
near  approximation  to  that  mentioned,  that  is  to  say,  within  a  frac- 
tion of  an  acre,  or  perhaps  it  might  cover  a  discrepancy  of  one  or 
two  acres. 

It  cannot  be  construed  to  mean  that  the  parties  were  contracting 
without  regai*d  to  the  area,  or  that  the  appellee  took  the  risk  with 
regard  to  the  quantity.  He  was  not  acquainted  with  the  property, 
had  never  seen  it.  Its  character  and  position,  the  mode  in  which 
it  was  occupied,  and  the  purposes  for  which  it  was  contemplated  to 
be  used,  as  shown  by  the  evidence,  preclude  the  idea  that  it  was  a 
purchase  in  gross  without  regard  to  quantity,  and  that  the  contract 
could  be  performed  by  conveying  about  half  the  number  of  acres 
mentioned  in  the  contract.  Thirty  or  thirty-six  acres  cannot  be 
construed  to  be  about  sixty-five  acres.  In  Bourne  v.  Seymour,  16 
C.  B.  336  (31  E.  C.  L.),  a  contract  for  the  sale  ot  "about  five 
hundred  tons  nitrate  of  soda"  was  constnied  to  be  a  contract  for 
the  sale  of  five  hundred  tons,  with  such  exception  by  the  word 
"  about "  as  the  variance  usually  found  to  exist  in  such  cases,  arising 
from  some  little  difference  in  the  mode  of  weighing,  and  that  it  was 
not  performed  by  delivering  four  hundred  tons. 

So  in  tliis  case  we  construe  the  contnict  to  be  an  agreement  to 
sell  and  convey  land  containing  sixty-five  acres,  with  no  other 
qualifications  tlnm  such  sliglit  variation  as  might  be  found  in  its 
actual  measurement.  The  ai)pcllee  w^is  not  bound  to  accept  a 
conveyance  of  thirty  or  thirty-six  acres.  The  first  prayer  of  the 
appellant  was  ju'operly  refused. 

The  next  question  to  be  considered  is  tlie  measure  of  damages, 
and  in  deciding  this  question  we  shall  disjwse  of  that  raised  by  the 
ajipcllant's  exception  to  the  evidence  with  reference  to  the  contract 
of  sale  by  the  appellee  to  R.  D.  Wilson  referred  to  in  the  sixth 
prayer  of  the  appellant. 

By  granting  the  second  prayer  of  the  appellee  the  jury  were  in- 
structed that  "  tlie  measure  of  damages  is  the  amount  they  may  find 
the  plaintiff  paid  to  the  defendant  under  the  contract,  with  interest 
as  the  jury  may  allow,  and  the  pei-sonal  expenses  they  may  find  the 
plaintiff  reasonably  incurred  in  and  about  the  performance  by  him 
of  the  contract,  including  such  fees  to  his  professional  adviser  in 
the  premises,  for  services  rendered  after  the  execution  of  the  con- 
tract, as  the  jury  may  believe  to  have  been  reasonable.     And  also 
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ihe  difference  between  the  price  agreed  to  be  paid  for  the  land  by 
the  plaintiff^  and  the  actual  market  value  thereof  on  the  14th  day 
of  April,  1877;  and  in  ascertaining  the  market  value  of  the  land  at 
that  date,  the  jury  are  entitled  to  consider  any  circumstances  exist- 
ing at  the  timCy  established  to  their  satisfaction,  which  tended  to 
affect  the  market  price  of  the  property  on  that  day." 

The  general  rule  in  case  of  a  breach  of  contract  of  sale  by  a 
vendor  is  to  award  such  damages  to  the  purchaser  as  will  place  him, 
BO  far  as  money  can  do  it,  in  tlic  same  position  ho  would  have  occu- 
pied if  the  contract  had  been  fulfilled.  Engcl  v.  FUchy  L.  R.,  3 
Q.  B.  330.  '^  When  contracts  for  the  sale  of  chattels  are  broken 
by  the  vendor  failing  to  deliver  the  proi>erty  according  to  the 
terms  of  the  bargain,  it  seems  to  be  well  settled  as  a  general 
rule,  both  in  England  and  the  United  States,  that  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  market 
value  of  the  article  at  tlic  time  when  it  should  be  delivered."  *  • 
Sedg.  on  Meas.  of  Dam.  313  (Gth  ed.).  On  page  315  the  author  re- 
marks, "  it  will  be  observed  that  in  laying  down  this  rule  the 
analogies  of  real  estate  are  departed  from,  and  the  price  i)aid,  or  the 
consideration  money,  is  not  considered  conclusive,  but  that  the 
actual  value  is  inquired  into."  In  the  case  of  a  breach  of  a  contract 
to  convey  land,  a  different  nile  was  established  in  England  at  a  very 
early  day.  In  Flurean  v.  TJiornhilly  2  W.  Bl.  1078,  the  purchaser 
was  denied  all  profit  for  the  loss  of  his  bargain. 

The  law  is  thus  stated  by  Sugden:  "If  the  purchaser  declare  on 
the  common  money  counts,  he  of  course  cannot  obtain  any  damages 
for  the  loss  of  his  bargain;  and  even  if  he  affirm  the  agreement  by 
bringing  an  action  for  the  non-performance  of  it,  he  will  obtain 
nominal  danuigcs  only  for  the  loss  of  his  bargain;  because  a  purchaser 
is  not  entitled  to  any  comjiensation  for  the  fancied  goodness  of  his 
bargain,  which  he  may  suppose  he  has  lost,  where  the  vendor  is 
without  fraud  incapable  of  making  a  title."  Vendors  and  Pur- 
chasers, 358  (14th  Eng.  ed.). 

The  learned  author  cites  Flurean  v.  Thorfihill,  and  a  number  of 
other  decisions.  Although  that  case  liiis  been  sometimes  criticised, 
and  i)erhaps  dei>arted  from  in  some  degree  by  Hopkins  v.  Graze- 
brooJcy  6  B.  &  Cres.  31,  which  in  the  opinion  of  Sugden  cannot  be 
reconciled  with  it,  yet  he  says  '*  it  is  much  too  late  to  impeach  the 
authority  of  that  case,  which  moreover  was  properly  decided."  It 
has  been  followed  in  a  great  number  of  cases;  among  thorn  may  be 
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cited  HadUy  v.  Baxefidale,  9  Ezch.  341;  Walker  y.  Moore,  10  B.  A 
C.  416,  422;  Worihi7igto7i  v.  Warrington,  8  C.  B.  134;  Pounseit  v. 
Fuller,  17  li  660;  Stkes  v.  Wilde,  1  B.  A  S.  687,  and  4  id.  421; 
^atM  V.  Fothergia,  L.  P  6  Exch.  59-  Engel  v.  /VYc/i,  L.  R,  3  Q.  B. 
314. 

The  rule  m  England,  as  deduced  from  the  decided  cases,  is  thus 
stated  in  2  Add.  on  Cont.,  §  529:  ''  If  the  vendor  had  reasonable 
ground  for  believing  that  he  was  the  owner  of  the  property  and  had 
a  nght  to  sell  at  the  time  he  agreed  to  sell,  but  is  prevented  by 
an  unexpected  defect  of  title  from  completing  his  engagements,  and 
18  ready  to  do  all  that  he  possibly  can  to  fulfill  the  contract,  the 
purchaser  will  only  be  entitled  to  recover  nominal  damages,  together 
with  his  deposit  (if  a  deposit  was  paid)  with  interest,  and  the  ex- 
penses he  has  incurred  in  investigating  the  title  and  searching  for 
judgments." 

In  Hammond  v.  Hanntn,  21  Mich.  374,  tho  cases  in  the  United 
States  are  collected  and  reviewed  by  Judge  Coo  ley  in  an  able 
opinion  and  the  following  conclusions  are  stated  as  the  rule  of  dam- 
ages: **  If  the  vendor  acts  in  bad  faith  —  its  if  having  title  he  re- 
fuses to  convey  or  disables  himself  from  conveying  —  the  proper 
measure  of  damages  is  the  value  of  the  land  at  the  time  of  the 
breach;  the  rule  in  such  case  being  the  same  in  relation  to  real  as 
to  personal  property.  But  on  the  other  hand,  if  the  contract  of 
sale  was  made  in  good  faitli  and  the  vendor  for  any  reason  is  unable 
to  perform  it,  and  is  guilty  of  no  fraud,  the  clear  weight  of  author- 
ity is  that  the  vendee  is  limited  in  his  recovery  to  the  consideration 
money  (paid)  and  interest,  with  ^lerhaps  in  addition  the  costs  of  in- 
vestigating the  title." 

Many  cases  are  cited  by  tiic  learned  judge  in  support  of  these 
propositions,  some  of  which  are  referreil  to  in  the  appellant's  brief. 

Mr.  Sedgwick  also  states  this  as  the  rule  generally  followed  in 
this  country  as  well  as  in  England.  And  the  same  rule  applies 
where  the  inability  to  perform  the  contract  proceeds  from  a  defi- 
ciency in  the  quantity  of  land,  unknown  to  the  vendor  without  his 
fault,  as  where  it  proceeds  from  a  defect  in  the  title. 

This  question  does  not  appear  to  have  arisen  or  been  decided  in 
this  State. 

Cannell  v.  M* Clean,  6  H.  &  J.  297,  was  an  action  on  abend  con- 
ditioned for  the  conveyance  of  land ;  the  purchase-money  was  paid 
and  the  condition  of  the  bond  being  broken,  the  Court  of  Appeals 


APRIL  TEEM,  1880.  383 


Baltimore  Permanent  Building  and  Land  Sooletj  ▼.  Bmith. 

held,  reversing  the  judgment  of  the  County  Court,  ''  that  the  value 
of  the  land  at  the  time  of  the  breach  of  the  contract  was  the  mea* 
aureof  damages."  In  that  case^  so  far  as  appears  in  the  report, 
the  question  of  good  faith  on  the  part  of  the  vendor  was  not  raised. 
There  was  no  evidence  of  his  inability  to  convey  or  excuse,  or  ex- 
planation for  his  failure  to  perform  his  contract.  So  far  as  appears 
the  breach  of  the  bond  was  a  willful  act  on  his  part,  and  the  court 
laid  down  the  same  rule  of  danuiges  as  applicable  <o  contracts  re- 
specting personal  ^^roperty.  We  do  not  question  the  correctness  of 
that  decision  or  mean  to  depart  from  it;  in  our  judgment  the  rule 
there  adopted  has  no  application  to  a  case  like  the  present. 

In  Dyer  v.  Dors&y,  1  6.  &  J.  440^  there  was  a  contract  by  the 
vendor  that  a  deed  should  be  executed  to  the  purchaser  by  third 
persons  who  held  ai>  outstanding  title;  the  contract  being  broken  a 
suit  was  brought  thereon  by  the  purchaser,  and  the  court  decided 
that  ''the  sum  of  money  which  it  might  be  necessary  to  pay  for 
obtaining  the  outstanding  title  was  the  true  measure  of  damages." 

In  Marslwll  v.  Haney,  9  Gill,  251,  the  court  held  that  the  time 
at  which  the  breach  occurred  was  the  period  at  which  the  value  of 
tho  lands  should  be  estimated  in  assessing  damages.  P.  260.  This 
was  said  with  reference  to  the  second  breach,  which  charged  that 
tho  defendant,  after  making  the  contract,  had  conveyed  a  part  of 
the  lands  to  another  person. 

In  Rawlings  v.  Adanis,  7  Md.  26  (51),  it  was  held  that  the  rule 
adopted  in  Cannett  v.  M^Glean  in  regard  to  the  measure  of  dam- 
ages could  not  be  applied  to  the  case  th^i  under  consideration. 

We  need  not  refer  particularly  to  the  facts  of  that  case,  or  to  those 
of  Clageit  v.  Easterday,  42  Md.  617,  as  they  furnish  no  analogy  to 
the  present.  •  In  the  case  last  cited,  the  general  rule  was  stated  as 
in  Gannett  v.  M'deati,  but  under  the  circumstances  of  the  case  it 
was  held  that  the  rental  value  of  tho  land  was  the  proper  measure 
of  damages. 

In  none  of  these  cases  was  the  particular  question  decided,  which 
is  here  presented. 

That  is  to  say,  what  is  the  true  measure  of  damages,  where  the 
vendor  has  acted  m  good  faith,  and  without  fault,  and  is  unable  to 
convey  the  land,  from  causes  beyond  his  control,  and  which  he 
could  not  with  reasonable  diligence  foresee.  That  is  the  case  pre- 
sented by  the  second  prayer  of  the  appellant,  which  in  our  judg- 
ment states  the  rule  of  damages  correctly,  and  ought  to  have  been 
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granted,  except  for  the  last  part  of  it,  which  denies  to  the  appellee 
the  right  to  recover  for  money  paid  counsel,  for  investigating  the 
title,  if  such  expenses  were  incurred  by  him  after  he  was  notified  of 
the  deficiency  in  the  quantity. 'This  part  of  the  prayer,  we  think, 
was  erroneous,  and  there  was  no  error  in  refusing  it.  The  appellee 
was  not  bound  to  be  governed  by  such  notice,  but  was  entitled  to  go 
on  and  ascertain  the  facts  for  himself,  both  as  to  the  state  of  the 
title  and  the  number  of  acres  contained  in  the  island.  It  appears 
moreover  that  it  was  not  till  the  10th  day  of  August,  1877,  that 
specific  notice  was  given  to  him  of  the  actual  area  of  the  island, 
which  was  long  after  he  had  incurred  the  expense  of  investigating 
the  title. 

It  follows  from  what  has  been  said,  that  there  was  error  in  the 
ruling  of  the  court  below  in  the  firat  and  second  bills  of  exception, 
and  in  granting  the  first  and  second  prayers  of  the  appellee,  and 
refusing  the  fourth  and  sixth  prayers  of  the  appellant. 

The  appellant's  third  prayer  was  correctly  refused  for  the  reason 
stated  by  the  judge  of  the  Superior  Court. 

Judgment  reversed,  and  new  trial  ordered. 


Maurice  v.  Wordbht. 

(54  Md.  883.) 

Slander  and  UM  —  privileged  GommunicaHcn 

A  profeMor  at  the  United  States  Naval  Academj  at  Annapolifl  placed  his 
written  resignation  in  the  hands  of  the  superintendent  of  the  academy,  !• 
be  forwarded  to  the  secretary  of  the  navy.  The  superintendent  being  !•• 
qnired  by  law  to  indorse  his  opinion  thereon,  indorsed  his  opinion  stating 
why  he  thought  the  resignation  should  be  accepted.  Ildd,  that  this  indoree- 
ment  was  presumptively   but  not  absolutely  a  privileged  communication.* 

AOTIOK  of  libel.     The  opinion  states  the  point.  The  defendant 
had  judgment  below. 

John  Thomson  Mason  and  Charles  J.   Boyiaparfe,  for  appellant 
J.  Wirt  Randall  and  John  H,  Thomas^  for  appellee. 

*  See  SnurtUjf  v.  Parker,  po$L 
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Brent,  J.  The  libel  charged  in  the  declaration  consists  of  an 
indorsement  written  by  the  appellee  upon  ;•  letter  of  the  appellant, 
tendering  his  resignation  of  tlie  position  of  teacher  of  French  in 
the  United  States  Naval  Academy  at  Annapolis.  The  letter,  it  is 
alleged,  was  addressed  to  the  appellee,  an  officer  ni  the  United 
States  navy,  and  then  in  command  and  authority  over  the  Naval 
Academy,  to  be  by  him  transmitted  to  the  secretary  of  the  nav}\ 
Before  being  so  transmitted,  it  is  charged  that  it  was  falsely  and 
maliciously  indoraed  Avith  the  alleged  libel. 

To  the  declaration  the  appellee  pleaded  71011  cuLy  and  limitations 
in  two  forms  —  1st.  That  tlie  cause  of  action  did  not  accrue  within 
one  year ;  and  2d,  tliat  the  alleged  writing  and  publishing  was 
not  within  one  year  before  the  commencement  of  this  suit. 

Issue  was  taken  to  the  plea  of  non  cuh,  and  the  a[)pellant  replied 
to  the  pleas  of  limitations  that  he  Avas  kept  in  ignorance  by  the 
fraiid  of  the  defendant,  of  the  cause  of  action  accruing  to  him, 
and  did  not  discover  or  know  of  the  said  fraud,  nor  could  the  same 
have  been  discovered  or  known  of  by  him,  with  usual  and  ordinary 
diligence  on  his  part,  before  or  until  the  third  day  of  February, 
1876,  and  that  at  tlie  last  mentioned  date,  the  defendant  was  absent 
out  of  this  State,  and  so  remained  until  less  than  one  year  before 
this  suit  was  brought.  And  the  same  as  to  the  writing  and  publish- 
ing. 

To  each  of  these  replications,  the  appellee  filed  four  rejoinders, 
denying  seriatim  each  one  of  the  several  facts  alleged.  Issues  were 
thereu2)on  joined  by  way  of  rebutter,  and  upon  this  state  of  the 
pleading,  the  case  proceeded  to  trial. 

[Omitting  minor  matters.] 

The  defendant,  after  the  objection  of  the  plaintiff  as  stated  in 
the  first  bill  of  exceptions  was  overruled,  proved  that  the  book 
marked  **  Defendant's  Exhibit  A.,"  contains  the  regulations  for 
the  government  of  all  persons  attached  to  the  naval  service  of  the 
United  States,  which  were  in  force  on  the  4th  of  October,  1872, 
and  were  in  force  during  the  whole  of  tlie  defendant's  connection 
with  the  Naval  Academy  at  Annapolis.  These  regulations  puri)ort 
to  have  been  established  by  the  secretary  of  the  navy  in  March, 
1870.  Their  binding  effect  upon  the  defendant  cannot  be  questioned. 
The  act  of  Congress,  Rev.  Stat.  U.  S.,  §  1547,  passed  in  accordance 
with  article  1,  §  8,  of  the  Constitution  of  the  United  States,  by  ex- 
press terms,  provides  that  the  ordera,  regulations  and  instructions 
Vol.  XXXIX  — 49 
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issued  by  the  secretary  of  the  navy  are  to  be  recognized  as  the 
regulations  of  the  navy. 

Number  1448  of  tlieso  reguhitions  directs  that  "  All  officers 
through  whom  communications  from  inferiors  are  to  be  forwarded 
to  the  department,  one  of  the  bureaus,  or  any  authority  higher  than 
themselves,  must  forward  the  same,  if  couched  in  respectful  lan- 
guage, a5  soon  after  being  received  as  practicable,  and  they  will  in- 
variably state  their  opinion  in  writing,  by  indorsement  or  otherwise, 
in  relation  to  every  subject  presented  for  decision."  The  resigna- 
tion of  the  i)laintiff  was  i)laced  in  tlie  hands  of  the  defendant,  then 
superintendent  of  the  Naval  Academy,  to  be  forwarded  to  the 
secretary  of  the  navy  for  his  decision.  The  regulation  referred  to 
plainly  required  the  ai>pellee  to  state  his  opinion  in  writing,  by  in- 
dorsement or  otherwise,  in  reganl  to  the  propriety  of  its  being  ac- 
cepted. This  he  did  by  making  the  indorsement  complained  of. 
It  Wiis  therefore  made  in  the  line  of  liis  duty,  and  one  of  the 
(j  nest  ions  presented  by  the  second  exception  is  whether  or  not  this 
indorsement  is  a  i)rivileged  communication,  and  if  so,  to  what  ex- 
tent? 

Tliere  are  two  classes  of  privileged  communications  which  form 
exceptions  to  tlie  general  law  of  libel.  The  one  is  absolutely  privi- 
leged and  cannot  be  sued  upon,  wliile  the  other  may  be  the  cause  of 
action,  and  the  suit  upon  it  maintained  on  proof  of  actual  malice. 
These  inMvileges  rest  alone  on  the  ground  of  public  policy,  and  ii. 
speaking  of  them  we  have  no  reference  to  privileges  which  are 
secured  by  constitutional  or  statutory  provisions. 

A  great  number  of  authorities  have  been  refen'ed  to,  and  they 
have  been  examined  with  care.  There  is  but  little  conflict  among 
them  in  relation  to  the  class  of  communications  which  are  regarded 
as  absolutely  privileged.  The  classification  in  Starkie  on  Libel 
and  Slander  well  states  the  conclusions  drawn  from  the  great  bulk 
of  tlie  cases.  Those  enumerated  by  the  author  as  being  absolutely 
privileged,  though  false  and  malicious,  and  made  without  reason- 
able or  i)robable  cause,  "  are  communications  made  in  the  course  of 
judicial  proceedings,  whether  civil  or  criminal,  and  whether  by  a 
suitor,  prosecutor,  witness,  counsel  or  juror;  or  by  a  judge,  magis- 
trate, or  person  presiding  in  a  judicial  capacity,  of  any  court  or 
other  tribunal,  judicial  or  military,  recognized  by  and  constituted 
according  to  law;  and  so  also  communications  made  in  the  course  of 
parliamentary  proceedings,  whether  by  a  member  of  either  house 
of  Parliament,  or  by  petition  of  individuals  who  are  not  members. 
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Dresented  to  either  house  or  to  a  committee  thereof."  Folkhard'g 
Starkie,  §  688,  and  authorities  there  cited.  Beyond  this  enumera- 
tion we  are  not  prepared  to  go.  The  doctrine  of  absohite  privilege  i« 
fcp^  inconsistent  with  the  rule  that  a  remedy  should  exist  for  every 
wrong,  that  we  are  not  disposed  to  extend  it  beyond  the  strict  line 
established  by  a  concurrence  of  decisions. 

There  is  a  class  of  communications  wliich  the  courts  will  not  re- 
quire to  be  produced  m  evidence,  where  those  having  the  custody 
of  them  object  to  their  publicity  on  the  grounds  of  public  policy. 
Sucli  arc  official  communications  to  the  heads  of  government,  and 
between  its  different  departments.  And  under  this  head  arc  most 
of  the  authorities  cited  by  the  api^ellee.  "  And  where  the  law  is 
restrained  by  public  policy  from  enforcing  the  production  of  papers, 
the  like  necessity  restrains  it  from  doing  what  would  be  the  same 
in  effect,  namely,  receiving  secondary  evidence  of  their  contents." 
1  Greenl.  Ev.,  §  251.  Whether  this  communication,  being  from  an 
"officer  of  the  navy  to  the  secretary  of  that  department,  is  embraced 
in  this  class,  is  not  a  question  raised  by  this  record.  It  appears 
irom  it  that  the  secretary  not  only  does  not  object  to  the  publicity 
of  the  communication,  but  has  furnished  a  certified  copy  of  it  upon 
the  express  statement  of  the  appellant's  counsel  that  it  was  intended 
for  use  in  this  particular  case. 

We  cannot,  in  view  of  the  authorities  or  upon  principle,  hold  the 
communication  declared  upon  to  be  absolutely  privileged.  It  was 
made  in  the  line  of  duty,  and  tliis  only  clothes  it  with  a  privilege 
that  is  qualified.  The  occasion  o[)emtes  as  a  defense  unless  express 
malice  be  proved,     Folkhard's  Starkie,  §  679  (M.),  p.  618. 

In  Cook  V.  Hilly  3  Sandf.  349,  the  court  say  :  **We  are  not  much 
inclined,  after  considering  tlie  authorities,  to  extend  tlie  doctrine  of 
absolutely  privileged  communications.  AVe  sluill  conform  to  the 
8(^tt}ed  rule  as  far  as'the  law  has  carried  it,  but  we  shall  go  no  further, 

'^  *  *  Tlie  doctrine  has  not  been  extended  here  beyond  legal 
proceedinjrs,  and  ajjplieations,  memorials  and  similar  matters  pre- 
sented to  '^he  legislature  and  growing  out  of  legislative  proceedings. 

♦  *  *  The  otlior  class  of  privileged  communications  for  which 
there  is  no  absohne  Mrivilege  is  very  numerous.  In  order  to  make  the 
writer  or  publisher  liable,  it  inuj^t  apjwar  that  he  acted  maliciously 
and  without  probable  c?ufc;\  If  there  were  no  jirobable  cause  for 
the  communication  the  lav/  imnlies  that  it  was  made  with  malice. 
If  however  it  appear  that  there  was  probable  cause,  the  communis 
cation  is  privileged  no  matter  how  much  ac*^ual  malice  dictated  it.** 
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In  Garrett  v.  Dicker  son,  10  ^Id.  450,  the  general  doctrine  is  an- 
nounced that  *'thc  only  effect  of  privilege  on  actionable  words  is 
to  rebut  the  legal  inference  or  presuniption  of  malicC;  and  to  that 
extent  constitute  a  good  defense  in  an  action  on  them."  In  White 
V.  NtcJwlis,  3  How.  207,  wliero  tlie  question  of  privilege  was  pre- 
sented, the  Su})renie  Court  refused  to  extend  the  doctrine  of  abso- 
lute privilege  to  cases  where  the  author  of  the  alleged  slander  acted 
in  the  bona  fide  discharge  of  a  public  ori)rivate  duty,  legal  or  moral. 
In  speaking  of  it  as  embraced  by  the  *'  exceptions  "  to  the  general 
law  of  slander  and  libel,  the  court  say  on  page  287*  **  But  the  term 
'exceptions,'  as  ai)plied  to  cases  like  those  just  enumerated,  could 
nc^er  be  interpreted  to  mean  that  there  is  a  class  of  actions  or 
transactions  placed  above  the  cognizance  of  the  law,  absolved  from 
the  commands  of  justice.  It  is  difficult  to  conceive  hoAv  in  society, 
where  rights  and  duties  are  relative  and  mutual,  tliere  can  be  tol- 
■erated  those  who  are  privileged  to  do  injury  legibua  soluti,  and  still 
more  difficult  to  imagine  how  sucli  a  lu'ivilege  could  be  instituted 
or  tolerated  upon  the  principles  of  social  good.  The  privilege 
spoken  of  in  the  books  should  in  our  opinion  be  taken  with  strong 
and  well-defined  qualifications.  It  signifies  this  and  nothing  more. 
That  the  excepted  instances  shall  so  far  change  the  ordinary  iiile 
with  resi)ect  to  slanderous  or  libellous  matter  as  to  remove  the  regu- 
lar and  usual  presumption  of  malice,  and  to  make  it  incumbent  on 
the  party  complaining  to  show  malice,  either  by  the  construction 
of  the  si>oken  or  written  matter,  or  by  facts  and  circumstances  con- 
nected with  that  matter  or  with  the  situation  of  the  parties,  ade- 
quate to  authorize  tlie  conclusion."  The  doctrine  rnnounced  in 
this  csise  in  relation  to  the  privilege  of  those  acting  in  a  judicial 
capacity  has  been  mo<Iified  and  explained  in  the  subsequent  case  of 
Bradley  v.  Fisher,  13  AVall.  335;  but  there  is  nothing  in  that  case 
in  any  way  in  conflict  with  the  doctrine  announced  in  i-espect  to 
communications  or  words  spoken  in  the  discharge  of  a  duty. 

The  case  principally  relied  ui)on  by  tlic  appellee  is  that  of  Daw- 
kins  V.  Lord  Panlet,  L.  II. ,  5  Q.  B.  04.  This  case  is  one  at  nisi 
prius,  and  does  not  carry  with  it  the  weight  of  decisions  by  courts 
of  last  resort.  An  opinion  is  delivered  by  each  of  the  three  judges 
who  sat.  Two  of  them  held  the  communication  to  be  absolutely 
privileged.  But  we  think  the  entire  force  of  tlieir  decision  is  taken 
away  by  the  able  dissenting  opinion  of  Cockburn,  C.  J.  lie  dis- 
cusses very  fully  tlie  (juestion  of  jniblic  policy  which  ic  waa  claimed 
required  a  communication  from  an  officer  in  the  army  to  his  sii* 
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perioi  to  be  absolutely  privileged,  and  in  his  review  of  the  author- 
ities satisfactorily;  in  our  opinion,  shows  that  they  do  not  support 
the  views  of  the  majority  of  the  court.  The  alleged  libel  in  that 
case  consisted  of  communications  from  an  officer  of  the  army  "in 
the  course  of  military  duty  and  as  an  act  of  military  duty."  It  was 
claimed  that  they  were  absolutely  privileged.  But  Cliief  Justice 
CocKBURN  thought  differently,  and  was  of  opinion  that  an  action 
would  lie  if  the  communici^tions  were  made  of  actual  malice  and 
without  reasonable  and  i)robable  cause.  We  concur  in  the  views  taken 
in  his  opinion,  and  believing  that  they  state  the  true  rule  of  the 
law,  shall  adopt  them  rather  than  the  conclusions  reached  by  the 
two  judges  who  sat  with  him. 

In  Dickson  v.  Farl  of  Willon,  1  Fost.  &  Fin.  419,  where  the 
alleged  libel  consisted  of  communications  from  an  officer  of  the 
army  made  in  the  course  of  duty,  the  question  of  jirivilege  was 
raised  by  the  attorney-general,  Lord  Campbell,  C.  J.,  who  sat  in 
the  case,  seeming  to  think  it  so  clear  the  communications  were  not 
absolutely  privileged,  that  he  did  not  even  refer  to  them  in  that 
connection.  *'The  first  question,"  he  says,  "is,  whether  these 
were  what  the  law  called  privileged  communications  ;  for  if  so,  the 
defendant  is  not  called  ujwn  to  prove  their  truth,  provided  they 
were  made  in  good  faith.  The  law  most  reasonably  says,  that  what 
is  written  or  spoken  in  the  courae  of  business,  or  in  a  matter  of 
serious  interest,  where  a  person  has  a  duty  to  i>erform,  or  an  interest 
to  consult,  and  addresses  a  person  who  luis  a  like  interest,  and  a 
relative  duty  to  perfonn,  tlie  communication  is  i)rivileged.  *  *  ♦ 
Whether  or  not  the  occ^ision  gives  the  privilege  is  a  question  of  law 
for  the  judges  ;  but  whetlier  the  party  fairly  and  ])roperly  conducted 
himself  in  the  exercise  of  it  is  a  question  for  the  jury." 

We  deem  it  unnecessary  to  multiply  the  citation  of  cases  upon 
this  question  of  privilege.  We  are  satisfied  that  the  communication 
in  question  does  not  fall  witliin  the  chiss  of  communications  which 
are  absolutely  i)rivileged.  We  liold  it  liowever  to  be  privileged,  to 
the  extent  that  the  occasion  of  making  it  rebuts  the  presumption 
of  malice,  and  throws  upon  the  plaintiff  the  onus  of  proving  that 
it  was  not  made  from  dutv,  but  from  actual  malice  and  without 
reasonable  and  probable  cause. 

[Omitting  minor  questions.] 

Judgment  reversed  and  new  trial  ordered, 

^IiLLEi:,  J.,  (lisscntc'd. 
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(54Md.278.) 

JTegoiiable  ingtrumerU —  protect  —  residence  of  indoreer, 

• 

Where  an  indorser  of  a  note  at  the  time  of  indorsing  lived  at  Baltimore,  and 
continued  there  sometime  afterward,  but  at  the  time  of  dishonor  of  the 
note  had  removed  from  the  city,  but  retained  his  sign  at  his  old  place  of 
business  and  his  name  in  the  city  directory,  hdd^  that  the  notary  being 
ignorant  of  his  removal,  he  was  properly  treated,  in  the  protest  of  the  note, 
as  still  a  resident  of  that  city. 

ACTION"  against  indorser  on  a  promissory  note.     The  opinion 
states  tlie  point.     The  plaintiff  had  judgment  below. 

J.  T,  McOhne,  for  appellant. 

Isidor  Rayner,  for  appellees. 

Bowie,  J.  [Omitting  a  minor  and  statutory  point.]  The  ap- 
pellees, admitting,  for  the  sake  of  the  argument,  that  the  portion 
of  the  protest  excepted  to  was  inadmissible,  yet  contend  that  the 
error  was  immaterial,  as  the  appellant  was  not  injured  by  the  testi- 
mony ;  that  it  was  not  necessary  for  the  notary  to  make  any  search 
or  inquiry  for  the  residence  of  the  indorser ;  that  a  letter  mailed 
through  the  Baltimore  post-office  to  his  addi'css,  was  all  that  the 
law  required  ;  hence  the  recital  of  diligent  search  and  inquiry  was 
superfluous  in  the  protest.  In  other  words,  that  the  defendant  was 
by  his  residence  in  Baltimore,  at  the  date  of  the  note,  his  con- 
tinuance there  sometime  after,  his  non-removal  of  his  sign  from 
his  place  of  business,  etc.,  precluded  from  insisting  on  being  re- 
garded as  a  non-resident  indorser,  the  appellees  liaving  had  no 
knowledge  of  liis  removal,  and  every  reason  to  reganl  him  as  still 
living  in  the  city. 

Conceding  the  force  of  this  argument,  the  appellant  replies,  that 
the  appellees  did  not  use  due  means  to  notify  him  as  indorser,  as- 
suming that  they  had  reason  to  believe  the  defendant  continued  to 
reside  in  the  city. 

The  true  question  before  us  is,  did  the  appellees  use  due  diligence, 
under  the  circumstances  of  this  case,  to  notify  tlie  appellant  of  the 


APRIL  TERM,  1880.  39^ 


Reier  y.  Strauss. 


demand  of  payment  and  refusal  by  the  makers^  so  as  to  bind  the 
appellant  as  mdorser. 

The  law  docs  not  require  actual  notice,  but  due  diligence  to  give 
notice.  The  rule  is  laid  down  by  Story  m  his  work  on  Promissory 
Notes,  to  this  effect : 

"  In  many  cases,  where  the  actual  residence  of  the  party  entitled 
to  notice  cannot,  after  reasonable  inquiries,  be  ascertained,  it  may 
perhaps  be  sufBcient  to  direct  tlie  letter  of  notice  to  the  place  where 
the  note  bears  date,  or  to  the  place  where  the  indorser  was  residing 
at  the  time  of  his  indorsement,  if  no  change  of  residence  is  known, 
or  to  the  place  where  the  agent  or  other  party  procuring  the  discount 
at  the  time  states  the  indorser  resides ;  or  even  to  a  place  where  the 
indorser  does  not  reside,  if  another  party  to  the  note,  upon  inquiry, 
states  that  to  be  his  residence.  A  foriioin,  if  upon  diligent  in- 
quiries information  is  obtained  of  the  residence  of  the  indorser  in  a 
place  where  he  does  not  actually  reside,  and  the  notice  is  directed 
ac<5ordingly  to  that  place,  it  will  be  sufficient  to  bind  the  indorser," 
etc. 

"  AVhere  an  indorser  of  the  note  points  out  a  particular  place  to 
which  notice  shall  be  sent  to  him,  it  will  be  sufficient  that  the 
notice  be  sent  to  him  at  that  place,  although  it  may  not  be  his 
domicile  or  place  of  business.  ♦  *  ♦  ♦  Thus  where  an  indorser, 
living  in  Auburn,  wrote  after  his  name  *  Auburn  P.  0.,'  a  notice 
left  at  the  post-office  in  that  place  was  held  sufficient  ;  although 
otherwise  it  would  have  been  necessary  to  haxc  given  personal 
notice."  Story  Prom.  Notes  (G  ed,),  §  34-4  ;  Baker  v.  Morris,  25 
Barb.  138. 

The  evidence  in  this  case  shows,  that  tlie  appellant,  the  indorser, 
at  tlie  time  of  the  date  and  indorsement  of  the  note,  resided  in 
Baltimore,  Having  a  well-known  stand,  and  sign  designating  his 
place  of  business,  and  his  name  and  residence  in  the  city  directory. 

A  few  months  afterward,  before  the  maturity  of  the  note,  he  re- 
moved from  the  stand,  into  the  country,  leaving  his  sign  standing, 
and  a  tenant  in  possession,  to  whom  his  address  was  known,  and 
returned  weekly  to  his  former  place  of  business,  where  he  received 
letters,  although  his  post-office  was  "Greenwood,  Baltimore 
county." 

**  As  a  general  rule,  where  the  indorser  and  the  party  required  to 
give  him  notice  reside  in  the  same  town  or  city,  the  notice  must  be 
^iven  him  ]iersonally  or  at   his  domicile  or   i>lace  of  Inisiness,  and 
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notice  at  the  post-office  will  not  be  sufficient  unless  shown  to  have 
actually  reached  him."  Waters  v.  Brownyl6  Md.  285;  Bell  v. 
Hagerstoion  Bk, ,  7  Gill,  223. 

*'  This  rule  is  qualified  by  the  usage  of  large  commercial  towns, 
where,  it  is  said,  the  uniform  practice  is  to  reach  the  party  to  be 
affected  with  notice  through  the  post-office,  when  both  reside  within 
the  limits  of  the  penny  post,  but  it  must  be  shown  in  those  cases 
that  the  notice  has  been  delivered  in  time  to  reach  the  indorser  be- 
fore the  expiration  of  the  day  following  the  dishonor."    Id. 

This  court,  in  Wliitridge  v.  RideVy  22  Md.  548,  reiterated  the 
well-established  commercial  canon,  ^'  that  if  the  holder  of  a  promis- 
sory note  does  not  know  where  the  indorser  or  other  party  to  be 
notified  lives,  but  can  inform  himself  by  reasonable  endeavors  or 
diligent  inquiry,  he  must  do  so.  An  indorser  is  entitled  to  strict 
notice,  by  which  is  meant  that  reasonable  diligence  shall  be  em- 
ployed and  reasonable  efforts  made  to  give  it.  The  diligence 
employed  should  be  such  as  men  of  business  usually  exercise  when 
their  interest  depends  upon  obtaining  correct  information." 

The  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Bank  of  Cblumlia  v.  Lawrence,  said  :  "The  general  rule  is  that 
the  party  whose  duty  it  is  to  give  notice  in  such  cases  is  bound  to 
use  due  diligence  in  communicating  such  notice.  But  it  is  not  re- 
quired of  him  to  see  that  the  notice  is  brought  home  to  the  party. 
He  may  employ  the  usual  and  ordinary  mode  of  conveyance,  and 
whether  the  notice  reaches  the  party  or  not,  the  holder  has  done 
all  the  law  requires  of  him."     1  Pet.  578. 

"  It  seems  at  this  day  to  be  well  settled,  that  when  the  facts  are 
ascertained  and  undisputed,  what  shall  constitute  due  diligence  is 
a  question  of  law."    Id. 

It  is  difficult  to  lay  dov^-n  any  universal  rule  as  to  what  is  due 
diligence  in  respect  to  notice  to  indorsers.  Many  cases  must  be 
decided  upon  their  own  particular  circumstances,  etc.  Bk.  of  U*  8* 
v.  Carnealy  2  Pet.  643. 

The  appellant,  being  a  resident  of  the  city  of  Baltimore  (the 
place  of  the  execution  and  of  the  date  of  the  note),  at  the  time  of 
its  execution  and  date,  and  continuing  to  reside  there  some  time 
afterward,  and  retaining  his  sign  at  his  place  of  business  and  his 
name  in  the  city  directory,  in  the  absence  of  proof  of  knowledge  to 
the  contrary  on  the  part  of  the  holders,  may  reasonably  have  been 
presumed  by  the  notary  to  be  still  a  resident  of  the  city,  and  treated 
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as  such  in  giving  him  notice.  It  was  ruled  by  this  court,  and 
in  Sasswr  v.  Whttely^  10  Md.  98,  that  where  a  note  is  dated  at  a 
particular  place,  and  no  otiier  place  designated  as  that  of  its  negotia^ 
lion  and  payment,  the  presumption  is  that  the  maker  resides  where 
the  note  is  dated,  and  that  he  contemplated  payment  at  that  place* 
The  reason  of  the  rule  applies  as  well  to  the  indorser  as  the  maker, 
as  regards  notice  of  demand  and  refusal. 

The  evidence  of  the  apjiellees,  showing  the  exercise  of  due  dili- 
gence in  giving  notice  of  demand  and  refusal  to  the  appellant,  he 
was  not  prejudiced  by  admitting  the  portion  of  the  protest  excepted 
to,  and  therefore  the  error  of  the  court  below  in  admitting  it  is  no 
ground  of  reversal. 

Though  the  prayer,  which  is  the  subject  of  the  second  bill  of 
exceptions,  may  have  been  intended  as  a  demurrer  to  the  evidence 
upon  the  issue  joined  on  the  thinl  plea,  yet  as  it  contains  no  special 
reference  to  the  failure  of  evidence  on  that,  or  the  other  issues,  and 
is  a  general  denial  of  the  plaintiff's  right  to  recover,  without 
pointing  out  any  particular  error  or  omission  in  the  proof,  or  rais- 
ing any  definite  question  as  to  its  sufficiency,  it  was  properly  refused. 
Porsetf  V.  Harris  Adrn^rs,  22  Md.  85. 

Judgment  affimied. 


CtouNTY  Commissioners  of  Anne  Arundel  County  v.  Duvall. 

(64Md.8S0.) 

Mvnidpal  eorporatioj^  •—  negligence  —  injury  during  repair  of  highway  —  re- 

gpondeat  superior. 

Ooonty  oommisBionera  are  not  liable  for  an  injury  suatained  by  a  traveUer  on 
one  of  tlie  county  highways  by  the  negligence  of  a  laborer  engaged  in 
the  repairing  of  the  road  upon  the  employment  of  the  road  supervisor,  an 
independent  officer  appointed  in  pursuance  of  law. 

ACTION  of  damages   for  personal  injury  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

S,  Thomas  McCullough  and  William  H.  Tuck,  for  appellant. 

Richard  J.  Oittings  and  Frarik  H.  StocketU  for  appellee. 
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.  Brent,  J.  On  the  26th  of  August,  1878,  the  appellee,  in  pass* 
ing  along  one  of  the  public  roads  in  Anne  Arundel  county  at  a 
point  where  it  was  being  repaired  under  the  direction  of  the  road 
supervisor,  was  struck  and  injured  by  a  tree  I'olling  over  from  a 
bank  outside  the  road  and  elevated  about  twelve  feet  above  the  level 
of  the  road-bed. 

The  tree  was  cut  down  by  two  of  the  hands  engaged  in  making 
the  repairs,  for  the  pui'pose  of  being  used  to  fill  up  a  wash  in  the 
road.  A  high  wind  was  prevailing  at  the  time,  and  as  the  tree  was 
felled  it  was  whirled  over  for  several  yards  in  a  direction  after  the 
appellee,  who  had  passed  by  the  point  where  it  stood,  and  the 
'^  butt-end,"  striking  upon  his  rockaway  and  cnishing  it,  inflicted 
upon  him  considerable  personal  injury. 

The  proof  is  quite  sufficient  to  establish  a  want  of  proper  care  on 
the  part  of  those  engaged  in  the  work.  The  accident  seems  to  have 
resulted  from  their  negligence  and  not  in  any  way  to  have  been  at- 
tributable to  the  fault  or  contributory  negligence  of  the  appellee. 

The  third  and  tenth  prayers  of  the  appellants,  which  were  re- 
jected by  the  Circuit  Court,  raise  the  question  of  the  liability  of 
the  county  commissioners  of  Anne  Arundel  county,  upon  the  as- 
sumption tliat  the  act  complained  of  Avas  negligent,  and  upon  that 
question  will  depend  the  reversal  or  affirmance  of  the  judgment 
which  was  obtained  by  the  appellee. 

The  cases  of  Duckett,  20  Md.  408,  ff  i Jw»,  36  id.  229  and  Bakery 
44  id.  1,  are  relied  upon  on  the  part  of  the  appellee  as  conclusively 
settling  this  case.  In  all  those  cases  the  injuries  for  which  the 
county  commissioner  were  held  liable  resulted  directly  from  the 
bad  condition  of  the  public  roads  or  bridges.  Tlie  county  commis- 
sioners are  specially  charged  by  law  with  the  duty  of  keeping  these 
in  good  repair  and  safe  for  the  travel  of  the  public.  Tyson^s  case, 
28  Md.  310;  Walter^s  case,  35  id.  394,  and  cases  above  cited.  If 
they  fail  to  do  so  and  injury  results,  they  are  liable  in  an  action  at 
law,  not  by  virtue  of  any  liability  at  common  law  but  because  they 
are  made  so  by  statute.  They  are  not  permitted  to  excuse  them- 
selves by  the  fact  that  the  road  supervisor  is  also  required  by  law  to 
keep  the  public  road  in  repair  and  may  be  made  liable  in  a  penalty 
or  in  damages  for  a  failure  to  do  so.  Their  obligation  is  a  para- 
mount and  pre-existing  one,  and  cannot  be  discharged  by  the  failure 
of  another  to  do  that  which  they,  the  commissioners,  are  required 
by  law  to  do.     This  principle  is  recognized  and  applied  in  the  case 
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of  the  Mayor  and  City  Council  of  Baltimore  v.  0\DoniieU,  53  Md. 
110;  8,  c,  36  Am.  Rep.  395.  And  it  is  the  principle  lying  at  the 
foundation  of  the  cases  relied  upon  by  the  appellee.  Had  the  injury 
here  resulted  directly  from  the  bad  and  neglected  condition  of  the 
public  road  there  would  be  no  doubt  of  the  appellee's  right  to  main- 
tain his  action. 

But  quite  a  different  question  arises.  The  injury  here  complained 
of  is  not  the  direct  result  of  a  failure  to  keep  the  road  in  proper 
repair,  but  is  occasioned  by  a  collateral  act  done  by  those  engaged 
in  repairing  it.  The  responsibility  of  the  commissioners,  if  it  exists 
at  all,  must  depend  upon  the  doctrine  of  respondeat  superior. 

This  latter  doctrine  was  very  fully  examined  in  a  late  case  before 
this  court.  In  Deford*s  case,  30  Md.  179,  the  leading  authorities 
are  reviewed  and  this  court,  speaking  through  Judge  Alvey,  says 
on  page  203,  "And  taking  the  latter  decisions  as  enunciating  ttie 
proper  distinctions  upon  the  subject,  it  results  from  them  that  the 
rule  respondeat  superior  does  not  apply  where  the  party  employed 
to  do  the  work,  in  the  course  of  which  the  injury  occurs,  is  a  con- 
tractor pursuing  an  independent  employment,  and  by  the  terms  of 
the  contract  is  free  to  exercise  his  own  judgment  and  discretion  us 
to  the  means  and  assistants  that  he  may  think  proper  to  employ 
about  the  work,  exclusive  of  the  control  and  direction  in  this  re- 
spect of  the-party  for  whom  the  work  is  being  done.  In  such  case 
the  workmen  employed  by  the  contractor  are  his  servants,  and  he  is 
liable  for  any  unskilfulness  or  negligence  in  the  course  of  their 
employment,  and  not  the  party  engaging  the  contractor  to  do  the 
work." 

The  work  which  was  in  progress  upon  the  public  road  at  the  time 
of  the  injury  to  the  appellee  was  under  the  direction  of  the  road 
supervisor.  His  office  was  created  and  his  duties  are  fixed  by  a  local 
law  for  Anne  Arundel  county  —  the  Act  of  1876,  ch.  354.  He 
receives  his  appointment  from  the  commissioners,  but  sees.  4,  5  and 
6  specially  designate  his  duties  and  i)owers  in  the  repairing  of  rovuda 
and  bridges.  Among  other  things,  he  is  clothed  with  the  duty  of 
hiring  hands  and  teams.  The  commissioners  are  required  *'  to  fix 
and  regulate,  from  time  to  time,  the  prices  to  be  paid  by  supervisors 
for  the  hire  of  necessary  teams  and  laborers  to  execute  any  work 
under  this  law,"  but  they  do  not  contract  with  the  laborer,  or  em- 
ploy his  services,  or  direct  what  particular  laborer  or  team  is  to  be 
employed.     All  this  is  done  by  the  supervisor,  not  in  obedience  to 
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any  regulations  and  directions  from  the  commissioners,  except  afi  to 
the  price  to  be  paid,  but  in  the  discharge  of  a  duty  imposed  upon 
him  by  law.  It  is  difficult  therefore  to  see  how  under  the  authority 
of  Deford's  case,  it  is  possible  that  the  laborers  employed  by  the 
supervisor  to  work  upon  the  public  road  are  to  be  considered  the 
servants  of  the  county  commissioners,  and  not  the  servants  of  the 
supervisor. 

In  Wood  on  Law  of  Master  and  Servant,  §  458,  this  doctrine  ia 
concisely  stated.  The  author  says,  "The  corporation  is  not 
responsible  for  the  acts  of  its  officers  in  the  discharge  of  the  duties 
imposed  upon  them  by  law,  except  where  the  duty  is  purely 
ministerial.  AVhere  the  powera  or  duties  of  an  officer  are  conferred 
or  defined  by  law,  he  is  a  public  officer,  but  where  the  powers  are 
conferred  or  the  duties  defined  by  the  corporation  itself,  the  officer 
is  a  mere  servant  or  agent,  and  the  corporation  is  chargeable  for  the 
consequences  of  his  acts  within  the  scope  of  his  authority."  And 
this  principle  will  be  found  running  through  all  the  cases  where 
such  a  question  has  arisen. 

In  the  Ciise  of  Ball  v.  Toton  of  Winchester y  25  N.  H.  440,  it  is 
said,  '*  The  surveyor  of  highways,  in  performing  his  official  duties, 
is  not  the  agent  of  the  town,  but  a  public  officer,  clothed  with  such 
powers,  and  burdened  with  such  duties  as  the  law  prescribes.  His 
authority  is  not  derived  from  the  town,  i*or  is  he  under  their  con- 
trol, and  he  cannot  in  any  proper  sense  be  said  to  act  for  or  in  behalf 
of  the  town.  His  powers  in  reference  to  the  repairing  of  highways 
cannot  be  enlarged  nor  abridged  by  any  action  of  the  town  upon 
that  subject,  and  what  he  does  or  declines  to  do  in  the  rightful 
exercise  of  his  authority  is  done  or  withheld  because  the  law  enjoins 
it  upon  him,  and  not  because  he  is  to  act  or  refraiii  from  acting  in 
obedience  to  the  injunction  of  the  town."  See  also  White  v.  In- 
habitants of  Phillipstotony  10  Met.  110;  Russell  v.  Mayor  of  New 
Yorky  2  Denio,  401. 

In  Walcott  V.  Sioampscott,  1  Allen,  101 ,  the  facts  are  not  unlike 
those  in  the  case  before  us.  There  the  court  decided  that  the  town 
was  not  liable  in  damages  for  an  injury  sustained  by  the  carelessness 
of  a  laborer  employed  by  a  highway  surveyor  in  repairing  a  highway. 

And  so  in  Barney  v.  City  of  Lowell,  08  Mass.  570,  where  the  in- 
jury was  occasioned  by  a  wagon  carelessly  driven  by  the  teamstei 
employed  by  the  superintendent  to  haul  stone  for  the  repair  of  the 
higlnvay. 
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Tlicse  cjises  were  decided  upon  the  ground  that  the  relation  of 
master  and  servant  did  not  exist  with  the  town  or  corporation,  and 
the  maxim  reftpondeat  superior  did  not  apply.  98  Mass.  571.  The 
surveyor  or  superintendent  of  the  repairs  was  treated  as  a  public 
officer  with  duties  defined  by  law,  and  not  as  the  agent  of  the  town 
in  the  performance  of  duties  defined  by  them. 

This  is  precisely  tlie  condition  of  tlie  present  case.  The  road 
supervisor  has  his  duties  defined  bylaw.  In  the  discharge  of  those 
duties  he  is  a  public  officer  and  not  the  mere  agent  of  the  commis- 
sionei*s.  The  laborers  employed  upon  the  highway  were  employed 
by  him  under  authority  derived  from  the  laAV  and  not  from  the 
commissioners. 

This  made  them  his  servants,  and  not  the  servants  of  the  commis- 
sioners,  "  and  he  is  liable  for  any  negligence  or  unskilfulness  in 
the  course  of  their  employment,"  and  not  the  county  commissioners. 
Deford'8  case,  30  Md.  203. 

The  law  seems  to  be  clear  that  the  appellee,  upon  the  fact  in  this 
case,  has  no  right  of  action  against  the  county  commissioners  of 
Anne  Arundel  county. 

The  judgment  will  therefore  be  reversed,  without  directing  a  new 
triaL 

Judffni&nt  reversed. 


SCHERMER    V.    NeURATH, 
(54Md.  491.) 

Bailment — gratuitous — negligonee. 

0.,  a  gneet  of  N.,  deposited  with  N.  for  a^fe-keeping,  without  reward  or  profit, 
seyeral  United  States  ooupoa  bonds  of  the  aggregate  value  of  $4,500.  These 
bonds,  with  the  knowledge  and  consent  of  S.,  N.  deposited  in  a  box  where 
he  kept  his  own  valuables,  which  he  locked  and  placed  in  the  drawer  of  a 
bureau  in  his  bed-room,  which  drawer  he  also  locked.  N.,  without  the 
knowledge  or  consent  of  S.,  took  one  of  the  bonds  and  hypothecated  it  as 
security  for  a  debt  upon  which  he  was  liable.  Thereafter  a  thief  entered 
the  house  of  N.,  broke  the  lock  of  the  drawer  and  that  of  the  box,  and  stole 
the  bonds  of  S.  and  the  papers  of  N.  therefrom.  Held,  that  N.  was  not  liable 
to  S.  for  the  bonds  taken  by  the  thief. 

ACTION  for  value  of  bonds.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 
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Albert  Ritchie  and  John  C.  King,  for  appellant. 
Arthur  Oeo.  Braton  and  7.  Nepett  Steele,  for  appellee. 

RoniNSON,  J.  This  is  an  action  by  the  appellant  to  recover  the 
value  of  four  United  States  coupon  bonds  of  the  value  of  $1,000 
each  and  one  bond  of  the  value  of  $500,  which  were  left  with  the 
appellee  for  safe-keeping,  and  which  were  afterward  stolen  by  a 
female  thief,  known  as  Mary  Miller. 

The  evidence  shows  that  after  an  absence  of  several  years  in 
Europe  the  j^laintiff  returned  to  Baltimore  in  October,  1875,  and 
stopped  at  the  house  of  the  defendant,  his  brother-in-law.  He  had 
on  his  person  at  the  time  the  bonds  in  question,  inclosed  in  an  en- 
velope, and  the  envelope  in  liis  i)ocket-book.  Being  about  to  retire  to 
his  bedroom,  he  asked  the  defendant  whether  he  should  take  the 
bonds  with  him,  to  which  the  defendant  I'eplied  "  that  he  thought 
it  would  be  safer  to  leave  them  with  him."  Whereupon  the 
plaintiff  handed  the  bonds  to  the  defendant,  and  the  latter  in  the 
presence  of  the  plaintiff  put  them  in  a  small  wooden  box,  in  which 
he  kept  his  valuable  papers,  and  locked  the  box,  and  put  the  box 
in  a  bureau  drawer  in  his  bed-room  and  locked  the  drawer. 

The  defendant's  house  is  at  the  comer  of  Park  and  Fayette 
streets,  and  the  first  floor  on  both  streets  is  occupied  by  stores  and 
shops,  one  of  them  being  the  defendant's  shoe  shop.  The  second 
floor  was  occupied  by  the  defendant  and  used  for  a  parlor,  dining- 
room  and  kitchen,  and  the  third  story  for  bed-rooms.  The  main 
entrance  was  on  Park  street. 

The  plaintiff  remained  as  a  guest  in  the  defendant's  house  for 
about  two  weeks,  and  being  about  to  go  to  North  Carolina  on  a 
visit,  he  asked  the  defendant  fophis  bonds;  but  upon  the  suggestion 
by  the  latter  that  it  was  safer  to  let  them  alone,  he  consented  to  let 
them  remain.  On  the  same  day  he  took  from  defendant  a  receipt 
describing  the  numbera  and  amounts  of  each  bond,  and  stating  that 
they  were  left  by  plaintiff  with  defendant  for  safe-keeping. 

After  his  return  from  North  Carolina  tlie  plaintiff  went  to  de- 
fendant's house  for  the  purpose  of  cutting  off  the  coupons  then  due. 
They  went  up  stairs  together  and  the  defendant  unlocked  the 
bureau  drawer,  took  out  the  small  box,  unlocked  it  and  handed  the 
bonds  to  the  plaintiff.  The  coupons  were  cut  off  by  the  latter  and 
in  his  presence  the  defendant  again  placed  the  bonds  in  the  box  and 
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locked  it,  and  put  the  box  in  the  bureau  drawer  and  then  locked 
the  drawer. 

The  plaintiff  continued  to  reside  in  Baltimore  but  nothing  more 
was  said  about  the  bonds  until  April  following,  when  it  was  discoy- 
ered  that  they,  together  with  defendant's  papers  and  jewelry,  had 
been  stolen. 

Mary  Miller,  the  thief,  in  her  testimony  fully  explains  the  man- 
ner in  which  they  were  stolen.  She  says  :  '^  About  ten  o'clock  in 
the  morning  she  left  the  house  where  she  was  staying  and  walked 
around  the  city.  About  five  or  six  o'clock  she  passed  the  house  of 
the  defendant,  went  up  stairs  and  found  all  the  doors  up  stairs 
open.  Went  first  into  the  front  room  and  found  the  bureau  draw- 
ers open,  then  went  into  the  adjoining  room  and  found  the  second 
drawer  of  the  bureau  in  that  room  locked.  She  broke  the  lock,  and 
took  out  the  small  box  and  broke  the  lock  of  the  box,  and  took  out 
the  plaintiffs  bonds  and  defendant's  papers.  She  then  went  into 
the  front  room  and  took  tliree  watches  and  some  jewelry,  and  then 
left  the  house  without  seeing  any  one." 

It  appears  also  that  sometime  before  the  theft  by  Mary  Miller, 
the  defendant,  without  the  knowledge  of  the  plaintiff,  deposited 
the  $500  bond  with  Wilson,  Colston  &  Co.  as  collateral  security  for 
money  borrowed.  He  subsequently  however  paid  to  the  plaintiff 
$526.25,  the  amount  due  on  the  face  of  the  bond  with  interest  to 
date. 

The  declaration  contains  three  counts,  one  for  trover  and  two  for 
negligence. 

In  granting  the  defendant's  and  in  refusing  to  grant  the  plaint- 
iffs prayers  the  court  substantially  instructed  the  jury  that  the 
plaintiff  had  offered  no  evidence  legally  sufficient  to  entitle  him  to 
recover  under  either  count  in  the  declaration. 

After  a  careful  examination  of  all  the  evidence  offered  by  the 
plaintiff,  we  are  obliged  to  say  that  in  our  judgment  it  was  not  le- 
gally sufficient  to  warrant  a  jury  reasonably  to  find  either  that  the 
bonds  were  lost  by  tlie  actionable  negligence  of  the  defendant  or 
that  they  had  been  converted  to  his  own  use. 

The  proof  shows  that  the  bonds  were  left  with  the  defendant  for 
safe-keeping  without  any  reward  or  profit,  and  that  he  agreed  to 
take  care  of  them  solely  for  the  accommodation  of  the  plaintiff; 
that  he  put  them  in  a  box  in  which  he  kept  his  own  valuable  papers, 
ind  put  the  box  in  the  bureau  drawer  in  his  bed-room,  and  that 
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botli  box  and  drawer  were  locked  ;  that  this  was  done  with  the 
knowledge  and  consent  of  the  plaintiff,  and  that  they  remained 
there  with  his  consent.  Under  these  circumstances  the  plaintiff  can- 
not reasonably  say  there  was  any  negligence  in  regard  to  the  place 
in  which  the  bonds  were  kept.  If  this  be  so  there  is  no  evidence  to 
show  that  they  were  subsequently  lost  by  any  wrongful  act  or  fault 
of  the  defendant.  He  was  not  required,  of  course,  to  keep  the 
doors  of  the  chamber  rooms  ni  the  third  story  locked  in  the  day- 
time, much  less  could  he  be  required  to  keep  watch  against  such  a 
bold  and  daring  theft  as  this. 

There  is  a  well  recognized  distinction  in  regard  to  the  care  and 
diligence  required  of  a  bailee  for  hire  and  one  who  undertakes  to 
keep  property  without  reward  and  solely  for  the  accommodation  of 
another.  In  regard  to  the  former  the  liability  is  one  founded  on 
contract,  and  the  bailee  is  obliged  to  exercise  that  care  and  diligence 
which  is  ordmarily  exercised  by  persons  in  regard  to  the  business  or 
thing  committed  to  his  care;  or  as  put  in  some  of  the  cases  defin- 
ing the  liability  of  a  paid  agent,  he  is  responsible  for  the  conse- 
quences of  the  **  want  of  ordinary  diligence,"  or  which  is  the  same 
thmg,  for  "ordinary  negligence." 

In  the  case  of  a  bailee  without  reward  there  is  no  contract  and 
he  is  liable  only  for  wrongful  conduct,  or  according  to  the  expres- 
sion used  in  many  cases,  gross  negligence. 

So  long  ago  as  the  celebrated  case  of  Coggs  v.  Bernard^  2  Ld.. 
Raym.  909,  Holt,  C.  J.,  held,  that  a  merely  gratuitous  bailee  or 
other  agent  was  liable  only  for  gross  negligence.  See  also  iShiells 
V.  Blackburne,  1  H.  Bl.  158.  The  terms  **  gross  and  slight  negli- 
gence," have,  it  is  tnie,  been  the  subject  of  some  criticism  of  late, 
on  the  ground  of  not  being  legal  terms,  and  not  importing  a  precise 
and  definite  idea  af  actionable  negligence,  for  which  a  bailee  may 
be  liable.  And  in  Wilson  v.  Brett,  11  ]V[.  &  W.  115,  Baron  Rolfe 
said,  he  "could  see  no  difference  between  negligence  and  gross 
negligence,  that  it  was  the  same  thing  with  tlio  addition  of  a  vitu- 
perative ejiithet." 

But  be  this  as  it  may,  in  Maury  v.  Coyle,  34  Md.  235,  this 
court  has  laid  down  in  explicit  terms  what  seems  to  us  the  most 
satisfactory  rule  or  test,  by  whicli  the  liability  of  unpaid  bailees  is 
to  be  determined,  namely,  that  he  is  bound  to  observe  such  care  in 
the  custody  of  proi>erty  committed  to  his  keeping,  us  persons  of 
ordinary  prudence  in  his  situation  and  business  usually  bestow  in 
the  custody  and  keeping  of  like  property  belonging  to  themselves. 
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Want  of  ordinary  diligence  in  of  course  as  a  general  rule  a  ques- 
tion for  the  jury.  But  where  the  proof  offered  by  the  plaintiff  is 
wholly  insufficient  to  justify  a  jury  reasonably  to  find  the  want  o[ 
such  ordinary  diligence,  it  is  within  the  province  of  the  court  to  so 
instruct  the  jury.  And  as  we  have  heretofore  said,  the  proof  in 
this  case  being  legally  insufficient  to  prove  actionable  negligence 
on  the  part  of  the  defendant,  the  rulings  of  the  court  in  this  re- 
spect must  be  affirmed. 

The  only  remaining  question  is  whether  there  is  any  evidence  to 
support  the  count  in  trover.  And  in  support  of  this  count,  it  was 
argued  that  the  converaion  by  the  defendant  to  his  own  use  of  tlie 
bond  for  $500,  was  in  law  a  conversion  of  the  other  four  bonds  of 
$1000  each.  The  argument  then  goes  so  far  as  this,  that  when  a 
half  dozen  articles,  separate,  and  independent  of  each  other,  are 
delivered  at  the  same  time  to  a  bailee,  the  converaion  of  one  is  the 
conversion  of  the  whole,  and  this  too,  although  the  bailee  was  able 
and  w^illing  upon  demand  to  return  the  other  articles  or  property 
not  taken. 

AVe  must  confess  we  do  not  exactly  see  upon  what  principle  this 
contention  can  be  supported.  Cases  may  be  supposed,  it  is  true, 
in  which  the  conversion  of  part  of  a  thing  would  be  in  law  the  con- 
version of  the  whole,  provided  the  part  so  converted  affected  tlie 
whole.  But  to  say  that  because  the  defendant  took  one  bond  and 
converted  it  to  liis  own  use,  this  worked  a  conversion  of  the 
remaining  bonds,  would  be  to  allow  a  fiction  to  prevail  against  the 
truth. 

Nor  do  we  find  tliat  any  of  the  cases  cited  by  the  plaintiff  sustain 
this  position.  In  Richardsoji  v.  Atkinson,  1  Str.  576,  where  part 
of  the  liquor  was  drawn  off,  it  was  held  to  be  a  conversion  of  the 
whole,  because  the  defendant  had  filled  the  vessel  with  water. 

But  in  Philpott  v.  Kelly ,  3  Ad.  &  El.  106,  wliere  a  pipe  of  wine 
was  left  with  the  bailee  for  safe-keeping,  and  he  caused  part  of  the 
wine  to  be  drawn  off,  and  then  used  part  of  it  after  it  was  bottled, 
it  was  expressly  held,  that  this  did  not  constitute  a  conversion  of 
the  whole. 

The  use  of  the  $500  bond  by  tlie  defendant  was  of  courae  a 
breach  of  faitli,  and  for  its  conversion  he  was  unquestionably  liable 
under  the  count  in  trover,  but  the  conversion  of  this  bond  was 
neither  in  law  nor  in  fact  a  conversion  of  the  other  bonds  which 
remained  untouched  in  the  place  where  tlicv  were  deposited. 
Vol.  XXXIX  —  51 
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The  evidence  offered  in  the  first  bill  of  exceptions,  as  to  the  dec- 
larations of  the  defendant  made  a  few  days  after  the  tlieft,  to  the 
effect  that  he  considered  himself  responsible  to  the  plaintiff  for 
the  loss  of  the  bonds,  wtua  also  properly  rejected.  His  opinion  or 
belief  in  regard  to  his  liability  did  not  affect  it  the  one  way  or  the 
other.  Such  declarations  were  inadmissible  to  prove  negligence, 
because  they  state  no  facts  from  which  negligence  could  properly 
be  inferred. 

Finding  no  error  in  the  rulings  below,  the  judgment  will  be 

affirmed. 

Judgment  affirmed. 


Bhind  v.  Htkdmak. 

(54  Md.  607.) 

(kniract  — jdrU  —  demand  far  performafice  -^  HmitaUofi^ 

Where  the  performance  of  a  Joint  contract,  not  of  a  partnership,  nor  a 
negotiable  instrument,  depends  on  demand,  a  demand  on  one  of  the  eon- 
tractors  is  sufficient. 

The  cause  of  action  accrues  on  demand. 

ACTION  on  contract.    The  opinion  states  the  case.  The  defend- 
ants had  judgment  below. 

John  S.  Mc Cleave  and  A.  Hunter  Boyd,  for  appellant 
/.  H.  Oordo7iy  for  appellees. 

Bartol,  C.  J.  This  suit  was  brought  by  the  appellant  against 
the  appellees  on  the  19th  day  of  June,  1879.  The  contract  sued 
on  is  alleged  in  the  declaration  to  have  been  made  with  the  appel- 
lant, by  the  appellees  jointly,  on  the  29th  day  of  March,  1875, 
whereby  the  appellees  agreed,  for  the  consideration  therein  stated, 
to  transfer  to  the  appellant  on  or  after  the  15th  day  of  October,  1875, 
shares  of  stock  of  the  Empire  Coal  Company  of  Allegany  county, 
sufficient  to  amount  to  j8?500,  at  the  market  price  of  said  stock, 
when  the  transfer  should  be  demanded. 

The  dechxration  in  tlie  first  and  third  counts  alleged  a  demand 
for  tlie   tnnisfor  of  the  stoc!:,  made  upon  Hyndman,    one  of  the 
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appellees,  on  the  11th  day  of  July,  1878.  The  demurrer  to  these 
counts  was  sustained. 

The  sixth  plea  of  the  appellees  alleges  "that  the  said  stock  was 
demandable  by  the  said  plaintiff  immediately  after  the  fifteenth 
day  of  October,  1875,  and  it  was  the  duty  of  the  plaintiff  to  demand 
the  same  within  a  reasonable  timq  after  said  fifteenth  day  of 
October,  and  more  than  three  years  expired  after  the  end  of  such 
reasonable  time  for  making  said  demand,  and  before  the  bringing 
of  this  suit." 

To  this  plea  the  appellant  demurred,  the  demurrer  was  overruled, 
and  judgment  being  entered  for  the  defendants,  the  plaintiff  has 
appealed. 

Two  questions  are  presented  for  our  decision  : 

1st.  Is  a  demand  made  upon  one  of  several  joint  contractors,  not 
partners,  for  the  performance  of  a  contract  to  be  performed  on 
demand,  suflScient  to  bind  all  the  joint  contractors,  the  joint  con- 
tract not  being  a  negotiable  instrument  ? 

2d.  From  what  time  does  tlic  statute  of  limitations  begin  to  run, 
against  an  action  upon  a  contract  not  negotiable,  to  be  performed  on 
demand  ? 

1st.  Where  joint  contractors  arc  partners,  it  is  well  settled  that  a 
demand  on  one  is  sufficient  to  bind  all.  AVhere  no  such  partnership 
exists,  but^he  parties  are  jointly  bound,  a  distinction  has  been 
made  between  negotiable  instruments  and  joint  contracts  not 
negotiable. 

With  respect  to  the  former,  many  cases  have  been  cited  by  the 
appellees  showing  that  in  order  to  bind  the  indorsers,  a  demand 
must  be  made  upon  each  one  of  the  joint  drawers,  and  that  a  de- 
mand on  one  is  not  sufficient ;  and  in  the  same  manner  where  there 
are  joint  indorsers,  not  partners,  notice  of  dishonor  must  be  given 
to  each.  On  this  subject  the  authorities  nearly  all  concur ;  the  case 
of  Harris  v.  Clark,  10  Ohio,  5,  where  the  contrary  was  held,  may 
be  considered  exceptional. 

The  reasons  for  the  rule  are  very  well  stated  by  Swift,  C.  J.,  and 
GoDDARD,  J.,  SJiepard  v.  Hawley,  1  Conn.  367  (6  Am.  Dec.  244). 
The  reasons  which  govern  the  liability  of  parties  upon  negotiable 
paper  have  not  been  held  applicable  to  joint  contracts,  which  are  not 
within  the  law  merchant. 

In  Chitty's  PI.  (ICth  Am.  ed.)  340,  note,  it  is  said  :  '  Where  a 
previous  demand  is  necessary  to  maintain  a  suit  against  two  joint 
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promisors,  it  is  suflBcient  to  aver  a  demand  on  one."  For  this  are 
cited  Oristaold  v.  Plumb,  13  Mass.  298,  and  McFarlaiid  v.  Crary^ 
8  Cow.  253. 

In  McFarland  v.  Crary  the  joint  contractors  were  partners  ;  it  is 
therefore  inapplicable.  But  in  Oriswold  v.  Plumb  the  point  waa 
distinctly  decided.  There  two  persons  became  bailees  of  goods,  to 
be  delivei'ed  on  demand,  and  it  was  lield  that  a  demand  on  one  was 
sufficient,  their  undertaking  being  joint.  The  law  is  stated  in  the 
same  way  in  1  Wait  on  Actions  and  Defenses,  395.  In  Holbrooh\. 
Holbroohy  15  Me.  9,  it  was  held,  "  If  two  are  jointly  liable,  a  de- 
mand made  upon  or  notice  given  to  one  is  equally  binding  on 
both." 

In  3  Comyn  Dig.  L.,  p.  120,  it  is  laid  down  "that  if  several  are 
bound  by  obligation,  covenant,  etc.,  to  do  an  act  ujwn  notice  to 
them,  notice  to  one  is  sufficient."     Terry  v.  Reding ,  Moore,  555. 

In  Wliitcomb  v.  Wliiiing,  2  Doug.  G52,  it  was  decided  that  part 
payment  by  one  of  several  joint  promisors  on  a  note  was  good  to 
remove  the  bar  of  the  statute  against  all  the  joint  contractors. 

That  decision  was  followed  by  Perham  v.  Jiaynal,  2  Bing.  306, 
and  Burleigh  v.  Scott,  8  B.  &  Cres.  3G.  And  Mr.  Greenleaf  says, 
though  sometimes  questioned,  seems  now  firmly  established.  1 
Greenl.  Ev.,  §  174,  note.* 

In  Ellicott  V.  Nichols,  7  Gill,  104,  tlic  court  say,  in  Speaking  of 
Whitcomb  v.  Wiitiixg,  "  The  })romisors  were  subjected  to  a  joint 
and  common  responsibility ;  under  such  circumstances,  it  might 
well  be  maintained,  that  a  payment  made  by  one  of  the  parties  to 
the  note,  was  a  payment  made  for  tlie  benefit  of  all.''  And  on  i^age 
106,  referring  to  the  same  case,  the  court  say,  "l)ecause  at  the  time 
of  the  payment,  the  parties  were  jointly  liable  for  the  debt,  and 
one  might  therefore  be  considered  as  the  agent  of  tlie  other  with 
respect  to  the  debt."  This  reasoning  seems  to  us  to  apply  to  the 
point  under  consideration. 

For  many  purposes  the  law  treats  joint  contractor  as  one  j^rson. 
A  release  to  one  is  a  release  to  all  ;  wlien  jointly  interested  in  the 
contract,  one  cannot  sue  without  the  others  ;  nor  can  one  be  sued 
without  the  others  ;  and  we  think,  both  upon  reason  and  authority, 
a  demand  on  one  was  a  demand  on  all.  It  follows  that  it  was 
error  to  sustain  the  demurrer  to  the  first  and  third  counts  of  the 
declaration. 

♦  See  Bur(ff}on  v.  BUrlcr^  l>ost^  and  note. 
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2d.  To  determine  the  second  question,  we  must  refer  to  the 
language  of  the  statute.  This  provides  that  ''  the  action  shall  be 
commenced  or  sued  within  three  years  from  the  time  the  cause  of 
action  accrues."  1  Code,  art.  57,  §  1.  The  contract  sued  on  in 
this  case  was  to  be  performed  "  on  or  after  the  15th  day  of  October, 
1875,  when  the  same  should  be  demanded."  The  cause  of  action 
therefore  did  not  accrue  until  demand  was  made.  According  to 
the  terms  of  the  statute,  limitation  would  begin  to  run  from  that, 
time.     This  has  been  repeatedly  decided. 

In  Holmes  v.  Harrison^  2  Taunt.  323,  in  the  King's  Bench,  the 
note  sued  on  was  payable  after  sight;  it  was  held  that  suit  was  not 
barred  till  six  years  after  it  liad  been  presented  for  payment.  A 
similar  decision  was  made  in  Tapham  v.  Brodick,  1  Taunt.  571,  in 
the  Common  Pleas. 

These  decisions  were  followed  by  Thorpe  v.  Combe,  8  Dow.  &  Ry, 
347,  where  the  note,  dated  in  1810,  was  payable  two  years  after 
demand.  It  appeared  that  demand  was  made  on  the  18th  day  of 
June,  1823.  Bayley,  J.,  said,  "I  am  clearly  of  opinion  that  the- 
statute  of  limitations  did  not  begin  to  run  until  two  years  after 
demand  of  payment  of  this  note  had  been  made.  Here  the  cause 
of  action  did  not  arise  until  the  two  years  after  demand  had  elapsed, 
and  consequently  the  statute  affords  the  defendant  no  protection.'* 
The  other  judges  concurred. 

The  doctrine  of  Holmes  v.  Harrison,  has  been  often  recognized 
in  this  country.  Stanton  v.  Est.  of  Stanton,  37  Vt.  411;  Thralls, 
Mead,  40  id.  540;  Litlh  v.  Blunt,  9  Pick.  49;  Wennian  v.  Mohawk 
Ins.  Co,,  13  Wend.  267  (26  Am.  Dec.  464);  Wolfe  v.  Whiteman,  4 
Harr.  246.     Other  cases  might  be  cited. 

In  Fells'  Point  Saviiigs  Institutioyi  v.  Weedon,  18  Md.  326,  on  a 
certificate  of  deposit  payable  on  demand,  it  was  said  '*the  statute 
began  to  run  wlien  demand  was  mjide." 

In  support  of  a  different  doctrine,  the  counsel  for  ajipellees  have 
cited  several  cases,  in  which  it  has  been  held  that  where  the  contract 
is  to  be  performed  on  demand,  if  the  demand  be  unnecessarily  de- 
layed beyond  the  time  limited  by  the  statute,  the  action  will  be 
barred. 

Thus  in  Pittshxirg  iQ  Comiellsville  R.  R.  Co,  v.  Byers,  32  Penn, 
St.  22,  which  was  a  suit  to  recover  upon  a  subscription  to  stock, 
the  court  said,  although  the  statute  of  limitations  does  not  begin 
to  run  against  a  subscription  to  the  stock  of  a  railroad  company 
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till  after  calls  are  made  for  installments,  yet  when  no  cjill  is  made 
for  morc  than  six  years  from  tlie  date  of  the  subscription,  the  law 
will  presume  an  abandonment  of  tlie  enter])rise,  and  from  analogy 
to  the  statute,  bar  the  recovery.  So  in  Morrison  v.  Mullin^  34 
Penn.  St.  12,  it  was  decided  that  *' where  a  demand  wjis  necessary 
to  found  an  action  u])on,  the  demand  was  barred  unless  made  in  six 
years,  and  the  right  of  action  extinguished  by  the  delay."  That 
decision  was  followed  and  approved  in  Palmer  v.  Palmer,  3')  Mich. 
487;  s.  c,  24  Am.  Rep.  605. 

The  cjises  in  Pennsylvania  and  Michigan  were  not  strictly  deci- 
sions at  law  on  the  construction  of  the  statute;  they  were  decided 
by  courts  exercising  equitable  jurisdiction,  and  consequently  stand 
upon  different  grounds.  Like  Codman  v.  Rogers,  10  Pick.  112,  and 
Little  v.  Blunt,  9  id.  400,  cited  by  the  api)ellee3,  where  the  equit- 
able doctrine  of  laches  was  api)lied.  In  Little  v.  Blunt,  the  legid 
rule  was  recognized.  The  court  say  :  *^  But  if  the  promise  had 
been  of  a  collateral  thing,  whicli  would  create  no  debt  until  demand, 
it  might  be  otherwise.  It  is  clear  that  where  no  action  will  lie  with- 
out a  previous  demand  *  *  *  in  all  such  cases,  no  cause  of 
action  accrues  until  after  demand  made,  and  the  statute  of  hm- 
itations  will  begin  to  run  from  the  time  of  the  demand,  and  not 
from  the  time  of  the  promise.  This  distinction  is  obvious  and  will 
reconcile  all  the  cases." 

It  follows  from  what  we  have  said  that  in  our  judgment  the  sixth 
plea  was  not  good,  and  the  demurrer  thereto  ought  to  have  been 
sustained. 

Jtidgment  reversed,  afid  neto  trial  ordered. 


Shaeffer  v.  Shaeffeb, 

(54  Md.  679.) 

Execvior  and  administrator  — funeral  expenses. 

Horse  feed  and  dinners  furnished  to  persons  attending  a  funeral,  without  the 
request  of  the  executor  or  administrator,  are  not  proper  funeral  expenses 
to  be  paid  out  of  the  estate,  and  cannot  be  made  so  by  neighborhood  usage. 


A  CTIOX  for  funeral  exi)en 
l\     ])hiintiff  liad  judgment 


CTIOX  for  funeral  exi)enses.  The  opinion  states  the  case.  The 

below. 
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Wittiam  P«  Mauhbjf,  for  appellant. 

Johns  E.  Smith  and  William  B.  McKeUtpj  for  appellee. 

Alyet^  J.  This  action  was  brought  against  the  defendant  in 
lus  representative  character  of  executor,  and  the  claim  sought  to 
be  recovered  is  for  work,  services  and  board  furnished  the  deceased 
in  his  life-time,  and  for  things  charged  as  funeral  expenses.  The 
case  was  tried  on  the  general  issue,  plea  of  non-assumpsit. 

[Minor  point  omitted.] 

The  principal  subject  of  controversy  on  this  appeal  is  the  claim 
of  the  plaintiff  for  $100  charged  in  his  accomt  as  for  funeral  and 
other  expenses.  As  we  have  stated,  the  action  is  against  the  de- 
fendant in  his  representative  character  as  executor,  and  the  proof  on 
the  part  of  the  plaintiff  shows  that  the  charge  in  his  account  of 
1100,  as  for  funeral  and  other  expenses,  was  for  dinner  and  horse 
feed,  furnished  at  the  house  of  the  plaintiff  on  the  day  of  the  burial 
of  the  deceased  but  after  the  funeral  had  taken  place,  to  persons 
who  had  attended  the  funeral.  The  deceased  had  lived  for  a  con- 
siderable time  with  the  plaintiff  and  died  in  the  house  of  the  latter. 
On  the  day  of  the  funeral  the  body  was  taken  to  a  church  some  five 
miles  distant  for  interment,  and  after  the  funeral  services  were  over 
and  the  body  buried,  the  plaintiff  caused  an  invitation  to  be  given 
to  those  present  to  repair  to  his  house  for  dinner;  and  the  proof 
shows  that  some  seventy  or  eighty  persons  accepted  the  invitation 
and  dinedVith  the  plaintiff,  and  that  twenty-five  or  thirty  horses  of 
parties  so  dining  were  also  fed  by  the  plaintiff.  It  now  here  appears 
that  this  entertainment  was  provided  at  the  insta,nce  or  request  of 
the  defendant;  but  it  seems  to  have  been  the  unsolicited  and  volun- 
tary act  of  the  plaintiff.  The  charge  is  sought  to  be  maintained  by 
what  is  said  to  be  a  custom  in  the  neighborhood. 

By  the  Code,  art.  93,  §  5,  as  modified  by  the  Act  of  1874,  chap. 
155,  it  is  provided  that  funeral  expenses  shall  be  allowed  at  the  dis- 
cretion of  the  Orjihans'  Court  according  to  the  condition  and  cir- 
cumstances of  the  deceased.  And  as  has  been  very  properly  said,  no 
precise  sum  can  be  fixed  to  govern  in  all  cases.  It  will  vary  in  every 
instance,  not  only  with  the  station  in  life  of  each  jmrticular  dece- 
dent but  also  with -the  price  of  the  requisite  articles  at  the  particu- 
lar place;  and  it'must  also  vary  with  respect  to  the  circumstances 
and  extent   of  tlie  decedent's  estate.     2  Wms.   Ex'rs,  831.     For 
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while  a  particular  allowance  for  funerul  expenses  out  of  an  estate 
ample  to  pay  debts  and  legacies  might  be  regarded  as  in  all  respects 
reasonable  and  projier,  such  an  allowance  might  be  far  otherwise  as 
against  creditors  of  an  insolvent  estate.  Hence  the  allowance  is 
placed  at  the  discretion  of  tlie  Orphans'  Court,  supposing  that  that 
court  would  exercise  a  sound  and  rational  discretion  with  reference 
to  the  circumstance  of  each  particular  case.  The  plaintiflfs  claim 
was  laid  before  the  Orphans'  Court  and  that  couit  declared  that  the 
account  would  pass  when  paid;  but  that  order  has  no  effect  to  es- 
tablish the  validity  of  the  claim  as  against  the  opposition  of  the 
executor.  He  is  entirely  at  liberty  to  contest  the  claim,  and  the 
plaintiff  is  required  to  prove  it  as  if  no  such  order  had  passed. 
Code,  art  93,  §§  100,  101.  The  whole  import  of  the  order  is  that 
if  the  executor  should  think  proper  to  pay  the  claim  he  would  be 
entitled  to  receive  credit  therefor  in  his  account. 

But  is  the  charge  for  dinner  and  horse  feed  furnished  to  persons 
who  had  attended  the  funeral  of  the  deceased  a  proper  and  legiti- 
mate charge  as  part  of  the  funeral  ex[>enses?  Clearly,  we  think  not. 
Nor  can  the  claim  be  aided  or  controlled  in  any  manner  by  neigh- 
borhood custom.  If  custom  could  enter  into  the  matter,  and  shape 
the  claim  of  the  plaintiff,  that  custom,  if  allowed  to  be  uniform  in 
its  operation,  would  to  a  large  extent  control  the  discretion  of  the 
OqAans'  Court,  without  respect  to  the  condition  and  circumstances 
of  the  deceased.  If  custom  could  authorize  the  giving  of  funeral 
dinneis  at  the  expense  of  the  estate  of  the  deceased,  the  allowance 
therefor  would  be  proper,  whether  the  estate  proved  to  be  solvent 
or  insolvent,  or  whether  the  number  of  persons  attending  them  be 
eighty  or  five  hundred,  or  even  more.  Such  entertainments  are 
not  the  ordinary,  and  certainly  not  the  necessary,  incidents  of  fun- 
erals, nor  are  they  within  the  contemplation  of  the  law  which  pro- 
vides for  the  allowance  of  reasonable  funeral  expenses^  having 
reference  to  the  condition  and  circumstances  of  the  deceased. 
Those  who  think  pro]K?r  to  furnish  such  entertainments  must  do  so 
from  motives  of  hospitality,  and  not  with  design  of  charging  the 
estat    of  tlie  deceased. 

There  is  no  evidence  or  pretense  that  the  dinner  and  horse  feed 
were  furnished  at  the  special  instance  and  request  of  the  defendant; 
but  if  such  had  been  the  case,  there  could  be  no  recovery  in  this 
action  against  the  defendant  in  his  representative  character.  In 
such  cas^,  recovery  could  only  be  had  against  the  defendant  pei«on« 
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ally.     Curt  is' s  Etx^rn  v.  Bank  of  Somerset,  7  H.  &  J.  25;  Corner  v. 
Shew,  3  M.  &  W.  350,  356;  2  Wms.  ExH  1525. 

It  follows  from  what  we  have  said,  that  the  court  below  was  in 
error  in  granting  the  first  and  second  prayers  offered  by  the  plaintiff, 
and  in  rejecting  the  first,  second,  third,  fourth,  fifth,  fourteenth, 
fifteenth,  sixteenth  and  seventeenth  prayers  offered  by  the  defend- 
ant. Of  these  prayers,  those  on  the  part  of  the  plaiiitiflf  affirm  the 
right  to  recover  for  the  dinner  and  horse  feed,  and  those  on  the  part 
of  the  defendant  deny  such  right.  We  think  the  court  below  was 
right  in  rejecting  all  the  rest  of  the  defendant's  prayers,  some  be- 
cause they  were  misleading,  and  others  for  the  want  of  evidence 
upon  which  to  found  them.  The  judgment  will  therefore  be  reversed^ 
and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  awarded. 


Smith  v.  Thompsok. 

'   (!5&  Md.  5  ) 
Burial ^ixdumite  right  of  —  disturbance  of —measure  of  damages. 

The  plaintiff^  u  a  member  of  a  Bodety,  acquired  an  ezclasive  right  of  burial 
In  a  certain  lot  bo  long  as  the  ground  should  remain  a  cemetery.  The  de- 
fendant, without  his  oonBent,  buried  a  child  in  that  lot.  Held,  that  an  action 
of  trespam  qitare  dausum  fregii  would  lie,  althougli  the  plaintiff  bad  with- 
drawn from  the  society. 

The  defendant's  conduct  being  malicious,  puntive  damages  were  proper. 

AGTION  of  trespass  quare  dausum  fregit.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

Edward  Y.  Ooldshorough  and  Charles  W,  Ross,  for  appellant 

WiUiam  Ritchie  and  John  Ritchie,  for  appellee. 

Miller,  J.  This  is  an  action  of  trespass  quare  dausum  fregii 
brought  by  the  appellee  against  the  appellant  for  breaking  and 
entering  the  plaintiff's  burial  lot,  No.  19,  in  "  The  Laboring  Sons* 
Cemetery."  The  trespass  complained  of  is  that  the  defendant  in 
June,  1879,  dug  a  grave  in  this  lot  and  buried  there  the  corpse  of  a 
Vol.  XXXIX  —  52 
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child,  witliout  the  plaintiff's  permission  or  consent.     The  facts  to 
be  first  stated  are  substantially  as  follows: 

In  1839  an  unincorporated  voluntary  association  of  colored  men 
was  formed  under  the  name  of  ^*  Tlie  Beneficial  Society  of  Laboring 
Sons  of  Frederick."  In  1851  or  1852  this  society  purchased  a  lot 
of  ground  in  Frederick  city  from  Ezra  Houck.  In  the  latter  year, 
about  ono-fourth  of  this  ground  was,  by  order  of  the  society,  laid  off 
into  sixty  burial  lots,  of  twelve  by  sixteen  feet  eacli,  and  each  of 
these  lots  was  marked  and  indicated  by  four  corner  posts  of  white 
marbks  witli  the  respective  numbers  marked  on  the  stones,  which 
are  still  there  and  plainly  visible.  To  each  full  member  who  had, 
at  that  date,  paid  up  all  his  dues  and  fees,  one  of  these  burial  lots 
was  assigned.  A  plat  was  also  made  of  the  whole,  on  which  was 
indicated  the  individual  owner  of  each  lot,  according  to  the  allot- 
ment and  division  then  made,  and  lot  'No.  19  was  thus  assigned  to 
the  plaintiff,  who  had  become  a  member  of  the  society  in  184G 
or  1847,  and  had  then  paid  uj)  his  dues  in  full.  In  August,  1854, 
a  deed  was  executed  by  Houck,  in  lieu  of  one  v/liich  had  been 
previously  executed,  but  which  had  been  mislaid  and  lost  before  it 
was  recorded,  conveying  the  whole  lot  of  ground  to  seven  named 
parties,  of  whom  the  plaintiff  was  one,  ''and  their  heirs  and  assigns 
forever,  in  trust,  that  they,  the  sunivors  or  survivor  of  them, 
and  the  heii's  of  such  survivors  or  survivor,  shall  hold  said 
property  upon  the  trusts  indicated  and  mentioned  in  the  recital 
of  this  indenture."  In  '-he  reciting  part  of  the  deed,  after  stating 
that  the  purchase  money  of  $265  had  been  paid  in  full,  and  that  the 
parties  of  the  second  part ''now  constitute  the  trustees  of  said 
Laboring  Sons'  Society,"  it  is  recited  that  "said  society  has  laid  off 
a  portion  of  said  ground  as  a  burial  gi'ound,  and  have  desired  and 
directed  said  trustees  to  sell  the  residue  to  the  best  advantage  for 
the  use  of  said  society."  All  the  trustees  named  as  grantees  in  this 
deed  are  now  dead  except  three,  Bowen,  Probee  and  the  plaintiff. 
Aftel'  this  allotment  and  division  the  plaintiff  took  such  ^wssessiou 
of  his  lot  as  the  purpose  to  which  it  Avas  devoted  admitted  of.  In 
1858  he  buried  his  aunt  there,  1862  a  relative  of  his  wife,  in  the 
spring  of  1864  his  mother,  and  put  up  a  tombstone  for  her  and  had 
the  lot  sodded,  and  in  1878  had  this  tombstone  riglited  and  repaired. 
It  also  appears  that  in  1861  a  certificate  was  issued  by  order  of  the 
societv  to  each  of  the  parties  to  whom  these  lots  had  been  so 
assigned,  and  the  plaintiff  received  his,  which  is  as  follows  : 
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"Laboring  Sons'  Cemetery." 

This  is  to  certify,  that  Xichohis  Thompson  is  the  owjxer  of  lot 
No.  19  in  Laboring  Sons'  Cemetery  for  which  10  dollars  have  been 
paid  in  full  for  said  lot.  In  testimony  whereof,  the  president  of 
the  trustees  has  hereunto  affixed  his  hand  and  seal  this  2d  day  of 
November  in  the  year  18G1. 

"  Robert  E.  Probee.     [Seal.]" 
*'Te8t:  Cyrus  Bowcn.'^ 

About  these  facts  tliere  is  no  dispute,  and  if  there  was  nothing 
else  in  the  case,  there  can,  we  think,  be  little  doubt  as  to  the 
plaintiff's  right  to  maintain  this  action.  The  facts  thus  stated 
make  a  case  where  the  trustees  who  held  the  legal  title  and  were 
themselves  membera  of  the  society,  cestui  que  trust,  unite  with  all 
the  other  members  who  were  fully  competent  to  act,  each  for 
himself  in  the  premises,  in  setting  apart  a  portion  of  this  ground 
for  burial  purposes,  and  in  a  voluntary  parol  partition  of  that  part 
into  separate  lots  clearly  defined  and  bounded,  and  in  the  assign- 
ment of  these  lots  severally  to  individual  members,  as  their  respect- 
ive eepanite  burial  places,  and  this  is  followed  by  the  separate  pos- 
session of  the  individual  owners,  and  the  gi-ant  of  a  certificate  by 
the  order  of  the  society  itself,  stating  that  ctich  member  is  the 
owner  of  the  separate  place  so  assigned  to  him,  and  for  which  he 
had  paid  the  price  agreed  upon  in  full.  By  virtue  of  these  acts 
and  proceedings  we  think  it  clear  the  plaintiff  acquired  the  privi- 
lege and  right  to  make  interments  in  this  lot,  to  the  exclusioji  of 
others,  so  long  as  the  ground  remained  a  burying  ground  or  ceme- 
tery, and  that  for  an  invasion  or  disturbance  of  this  right  either 
by  a  member  of  the  society  or  any  one  else  he  can  maintain  an  action 
of  trespass  qtmre  clausum.  Looking  to  the  peculiar  nature  of  this 
privilege  and  knowing  how  highly  it  is  esteemed,  and  how  sacred 
it  is  held  by  mankind  in  all  civilized  communities,  we  should  so 
decide  were  the  question  a  new  one ;  but  we  think  the  right  to 
mantain  the  action  under  such  circumstances  is  sustained  bv  the 
decision  of  this  court  in  Partridge's  case,  39  Md.  G31,  and  by  the 
decisions  in  Kincaid*s  Appeal,  66  Penn.  St.  411 ;  s.  c,  5  Am. 
Rep.  377;  and  Meagher  v.  Driscoll,  99  Mass.  281. 

The  next  question  is,  had  the  right  or  privilege  thus  secured  tc 
the  plaintiff  been    forfeited  or  lost   at  the   time  this   action  was 


412  MABYLAND, 


Smith  y.  ThompBon. 


brought  ?  It  seems  that  in  eonseqaenee  of  some  disagreement 
among  the  membera,  the  plaintiff  and  twenty  others  (the  whole 
number  of  members  being  forty)  in  1862  withdrew  and  formed 
another  society  called  '^The  Workingmen's  Society,"  and  thereaf- 
ter ceased  to  be  members  of  the  old  society.  The  other  nineteen 
membera  remained  in  and  were  subsequently  incorporated  by  the 
Act  of  1867,  ch.  343,  under  the  corporate  name  of  "The  Beneficial 
Society  of  the  Laboring  Sous  of  Frederick  City."  In  October,  1863, 
after  some  dispute,  an  equal  pro  rata  division  of  the  money  ($655) 
then  in  the  treasury  of  the  old  society  was  made  among  all  the 
forty  members,  and  the  amount  coming  to  the  withdrawing  mem- 
bers was  paid  to  them  or  into  the  treasury  of  "  The  Workingmen's^ 
Society,"  and  a  receipt  given  therefor.  It  is  argued  that  by  this 
withdrawal  and  ceasing  longer  to  be  members  of  the  society,  the 
withdrawing  members  forfeited  and  lost  all  their  interest  and 
rights  in  these  lots.  But  in  our  opinion  such  was  not  the  neces- 
sary consequence  of  the  mere  act  of  withdrawing.  It  is  true,  it 
might  have  such  effect  if  the  parties  intended  it  should,  but  it  was 
clearly  competent  for  them  to  withdraw  and  cease  to  have  any 
interest  in  the  future  income  and  benefits  of  the  society,  and  still 
retain  their  rights  in  the  lots  which  they  had  secured  and  paid  for 
at  the  time  of  the  division  and  allotment  in  1852.  It  was  the  pur- 
l)ose  of  the  society,  as  stated  in  the  deed  from  Houck,  to  sell  the 
residue  of  tlie  ground,  tliat  is,  all  save  the  portion  laid  ofE  and 
allotted  to  the  members  iu  1852,  to  tlie  best  Jidvantage  for  the  use 
of  the  society,  and  they  proceeded  to  sell  burial  lots  in  this  residue 
to  other  parties.  Of  coiirae  by  withdrawing,  these  parties  would 
cease  to  have  any  interest  in  the  proceeds  of  these  sales  made  after 
their  withdrawal,  and  all  other  benefits  pertaining  to  continuing 
membership,  but  it  was  quite  consistent  with  this,  and  so  far  as 
we  can  see,  perfectly  lawful  for  them,  if  such  was  their  intention, 
to  retain  their  previously  acquired,  i>crfectod  and  vested  interests 
and  i)rivileges  in  these  particular  lots.  A  paper  dated  the  6th  of 
October,  1863,  was  offered  in  evidence  by  the  defendant,  puri>ort- 
ing  to  be  signed  by  all  the  withdrawing  members,  including  the 
plaintiff,  in  which  they  certify  that  ''they  have  no  more  right  or 
title,  or  interest  in  the  aforesaid  society,  or  interest  in  the  benefit 
arising  from  the  graveyard  of  the  said  society."  Even  if  this  lan- 
guage could  be  construed  as  manifesting  a  jiurpose  on  the  part  of 
the  alleged  signers  to  relinquish  or  abandon  their  rights  in  these 
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lots,  the  court  was  perfectly  right  in  rejecting  the  paper,  because  it 
was  not  only  never  signed  by  the  plaintiff,  but  his  name  and  the 
names  of  all  the  others,  except  Probee,  were  put  to  it  by  another 
party  without  any  authority  to  do  so.  The  plaintiff  testifies  not 
only  that  he  never  signed  this  paper  and  never  authorized  any  one 
to  sign  it  for  him,  but  that  when  the  settlement  in  October,  1863, 
was  made,  he  never  heard  it  contended  that  the  withdrawing  mem- 
bers gave  up  their  lots.  He  continued  afterward  and  ever  since 
to  assert  an  exclusive  right  to  this  lot.  He  buried  his  mother  there 
in  1864,  in  the  same  year  put  up  a  tombstone,  later  on  had  the  lot 
freshly  sodded,  as  late  as  1878  had  the  tombstone  repaired,  and 
when  his  right  was  invaded  for  the  first  time  by  the  defendant,  he 
promptly  brought  this  action.  Indeed,  it  is  highly  improbable 
these  jiarties  intended,  by  withdrawing,  to  revest  their  exclusive 
privileges  in  these  lots  in  the  society,  and  thus  give  the  society  the 
power  to  remove  the  bodies  they  had  already  buried  in  their  lots. 
But  however  this  may  be,  no  question  as  to  purpose  or  intent  is 
before  us  nor  was  any  such  question  left  to  the  jury.  The  plaint- 
iff offered  no  prayer  on  the  question  of  right  or.  title,  and  the  de- 
fendant's prayers  rest  the  defense  solely  on  the  bare  facts  of 
withdrawal,  non-membership  at  the  time  of  the  trespass,  and  the 
subsequent  incorporation  of  the  society  by  the  Act  of  1867,  ch. 
343.  In  our  opinion  neither  of  these  facts  of  itself  nor  in  combi- 
nation with  the  others  constitutes  a  bar  to  this  action. 

The  only  prayer  of  the  plaintiff  that  was  granted  relates  to  the 
question  of  damages  and  we  find  no  error  in  it.  It  tqjls  the  jury 
they  may  consider  the  motive  and  manner  with  which  the  trespass 
complained  of  was  done  by  the  defendant,  and  though  they  may 
find  he  was  instructed  by  the  society,  as  their  sexton,  to  bury  on 
the  lots  of  wliich  the  plaintiff's  was  one,  they  may  nevertheless 
award  punitive  damages  if  they  find  he  was  not  acting  in  good 
faith  under  such  instruction,  and  from  an  honest  belief  in  the  right 
and  authority  of  the  society  so  to  instruct  him,  but  was  in  reality 
actuated  by  malice  or  ill-will  towards  the  plaintiff  or  a  wanton  dis- 
regard or  indifference  to  his  rights.  There  was  evidence  from 
which  the  jury  could  have  found  tlie  defendant  was  actuated  by 
malice  in  committing  this  trespass,  and  it  follows  the  court  was 
right  in  rejecting  the  defendant's  fourth  prayer,  which  asserts  that 
the  verdict  must  be  for  nominal  damages  only. 
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What  we  have  thus  said  disposes  of  all  the  rulings  in  the  sev- 
eral exceptions.  We  find  no  error  in  any  of  them^  and  the  judg- 
ment must  be  affirmed. 

JiidgmerU  a  firmed. 


MuKSHowER  V.  State. 

(»  Md.  11.) 
Skfidenee  —  almanac 

An  almanao  is  admissible  in  evidence  to  prove  the  hoar  of  mooa-riae  on  ft 

past  night.    {See  note,  p,  416.) 

/^ONVICTION  of  murder.     The  opinion  states  the  point. 

James  McSJierry,  for  appellant. 

Charles  J.  McOwinn,  attorney-general,  for  appellee. 

Miller,  J.  [Omitting  otlior  mjitters.]  It  was  conceded  that 
it  became  material  and  competent  for  the  State  to  prove  at  what 
hour  the  moon  rose  on  the  niglit  of  Saturday,  the  9th  of  August, 
1879,  and  for  the  purpose  of  proving  this,  the  State  offered  in  evi- 
dence Gruber's  Almanac  for  the  year  1879.  The  prisoner  objected 
to  its  admissibility,  but  the  court  overruled  the  objection  and 
allowed  the  almanac  to  bo  offered  for  the  purpose  stated.  To  this 
ruling  the  prisoner  excepted. 

This  is  all  the  exception  states  in  regard  to  the  almanac  offered, 
and  we  must  assume  that  it  contained  tables  giving  the  periods  of 
the  rising  and  setting  of  the  sun  and  moon  on  each  day  of  the  year, 
such  as  are  usually  found  in  such  works.  The  ])risoner  did  not  pro- 
pose to  offer  proof  assailing  or  impeaching  the  accuracy  of  the  astro- 
nomical calculations  upon  which  the  tables  in  tlie  particular  almanac 
in  question  were  made,  but  his  counsel  contend  that  the  almanac 
was  not  the  best  evidence,  nor  indeed  any  evidence  as  to  when  the 
moon  rose  on  that  night.  The  argument  is,  that  it  was  a  mere  cal- 
culation made  by  some  one  long  anterior  to  the  happening  of  the 
event,  that  the  event  would  occur  at  a  certain  hour  and  minute ;  it 
was  not  evidence  tliat  the  moon  had  risen  at  a  certain  hour,  but  the 
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statement  of  a  conjecture  that  it  would  do  so.  On  the  2d  of  Jaa- 
iiary,  1880,  when  this  case  was  on  trial,  there  were  certainly  better 
and  surer  means  of  proving  when  the  moon  did  actually  rise  on  the 
9th  of  August,  1879,  than  by  relying  on  the  computation  of  an 
almanac  maker  that  it  would  or  ought  to  rise  at  a  given  time  that 
night.  How  is  the  fact  that  it  did  rise  at  a  particlar  hour  proved  by 
tendering  as  evidence  the  conjecture  or  calculation  of  some  one  that 
it  would  do  so  ?  If  Gniber's  Almanac  is  evidence  for  this  purpose, 
80  then  are  all  the  other  various  ones  published,  because  there  is 
nothing  in  this  one  to  make  it  more  authentic  than  the  othci-s,  and 
thus  a  fact  susceptible  of  exact  proof  like  any  other  event  that  has 
hapi^ened,  may  be  established  by  the  unsworn  conjecture  of  alma- 
nac compilers.  We  do  not  propose  to  elaborate  the  question,  nor  to 
rely  upon  the  fact  that  the  statute  of  24  Geo.  2,  ch.  23,  is  in  force 
in  this  State.  As  has  been  well  argued  by  the  attorney-general  in 
his  brief,  the  precise  period  at  which  the  sun  and  moon  will  rise  or 
set  at  any  particular  period  of  twenty-four  hours  in  the  future  is  as 
absolutely  certain  and  just  as  capable  of  exact  mathematical  ascer- 
tainment as  the  occurrence  of  the  day  in  which  such  setting  or  ris- 
ing will  take  place.  Courta  have  received  as  evidence  weather 
reports,  re]>orts  of  the  state  of  the  markets,  price  currents,  and  in- 
surance tables  tending  to  show  the  probable  duration  of  luiman  life, 
though  these  arc  records  which  are  not  capable  of  mathematical 
demonstration,  which  cannot  be  tested  by  any  certain  law,  and 
which  may  or  may  not  omit  the  record  of  changes  wliich  have  actu- 
ally taken  place.  But  an  almanac  foreciists  with  exact  certainty 
planetary  movements.  We  govern  our  daily  life  by  reference  to  the 
computations  which  they  contain.  Xo  oral  evidence  or  proof  which 
we  could  gather  as  to  the  hours  of  the  rising  or  setting  of  the  sun 
or  moon  could  be  as  certain  or  accurate  as  that  which  we  may 
obtain  from  such  a  source.  Why  then  should  not  these  computa* 
tions,  which  are,  after  all,  but  i)arts  of  the  ordinary  computations 
of  the  calendar,  be  admitted  as  evidence?  As  was  said  by  Judge 
CooLEY  in  considering  an  analogous  question  {Sissoii  v.  Railroad 
Co.y  14  Mich.  497)  '*  courts  would  justly  be  the  subject  of  ridicule 
if  they  should  deliberately  shut  their  eyes  to  tire  sources  of  infor- 
mation which  the  rest  of  the  world  relies  upon,  and  demand  evi- 
dence of  a  less  certain  and  satisfactory  charticter."  Tliciv  is  clearly 
DO  error  in  the  ruling  in  this  excei)tion. 

R  u  lings  affirmed  and  cause  renin  ml  n  L 
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Note  by  the  Rbporteb.  —  In  State  v.  Morrim,  47  Conn.  179,  a  trial  for  burglary,  for  the 
purpose  of  showing  that  the  offense  was  in  the  night,  the  State  was  permitted  to  introduce 
in  evidence  a  copy  of  an  almanac.  The  court  said:  "There  is  no  error  in  this.  The 
time  of  the  rising  or  setting  of  the  sun  on  any  given  day  oelongs  to  a  class  of  facts,  lilce 
the  succession  of  the  seasons,  changes  of  the  moon,  days  of  the  month  and  weeic,  etc  ,  of 
which  courts  will  take  judicial  notice.  The  almanac  in  such  cases  is  used,  like  the  statute, 
not  strictly  as  evidence,  but  for  the  purpose  of  refreshing  the  memory  of  the  court  and 
Juiy/'  In  Tuttony.  Darke,  ^R  &  N.  647,  Pollock.  C.  B.,  said,  f>iK^{{er  ;  '* The  almanac  is 
part  of  the  law  of  England .  In  Regiiia  v.  Dyer,  6  Mod  41 .  it  is  stated  that  all  the  courts 
agreed  it  was;  but  it  does  not  follow  that  all  that  is  printed  in  every  printed  almanac  is 
part  of  it,  as  for  instance,  the  proper  time  of  planting  and  sowing.  Also  in  Brough  ▼. 
PerkliUy  tf  id.  81,  it  is  said  that  the  almanac  is  part  of  the  law  of  England  ;  but  the  almanac 
is  to  go  by  that  which  is  annexed  to  the  common  prayer  book.  Looking  at  that,  I  find  it 
says  nothing  about  the  rising  or  setting  of  the  sun,  and  I  rather  think  that  any  informa- 
tion on  that  subject  is  quite  recent.*'  So  Taylor  (Ev.,  1230)  says :  *'  The  hour  at  which 
the  moon  rose  is  a  fact,  and  it  can  fairly  be  arffued  upon  the  general  principles  of  the  law 
of  evidence,  that  the  hesX  evidence  of  that  fact  is  the  testimony  of  some  one  who  observed 
its  occurrence.  Books  of  science  are  generally  not  evidence  of  the  facts  stated  in  them, 
although  an  expert  may  refresh  his  memory  by  their  use.*'  In  OHUer  v.  Nokeg,  2  C.  &  K. 
1012  the  court  held  that  although  they  would  take  judicial  notice  of  days,  they  would  not 
of  hours,  as  of  the  hour  of  sunrise  or  sunset.  In  AUman  v.  Owen,  31  Ala.  167,  it  was  held 
that  courts  will  Judicially  take  cognizance  of  the  coincidence  of  days  of  the  mouth  Ttith 
days  of  the  week,  as  disclosed  by  the  almanac. 

Wharton  says  (Ev.,  $  2S2)  that  a  Judge  *'  may  refer  to  almanacs/'  So  says  Best.  Now 
if  the  Judge  may  turn  to  an  almanac  to  satisfy  hinself  wnen  the  sun  set  on  a  particular  day, 
why  may  not  the  almanac  be  put  in  evidence  to  satisfy  the  Jury  of  the  same  fact  ? 

In  SisHon  v.  Cleveland^  etc  ,  K.  Co  ,  14  Mich.  497,  it  was  held,  Cooley,  J.,  giving  the  opin- 
ion, that  newspaper  reports  of  the  state  of  the  markets  are  receivable  in  evidence.  The 
learned  Judge  remarked  :  **  Courts  would  Justly  be  the  subject  of  ridicule  if  thej"  should 
deliberately  shut  their  eyes  to  the  sources  of  information  which  the  rest  of  the  world  relies 
upon,  and  demand  evidence  of  a  less  certain  and  satisfactory  character.  The  reason  in 
favor  of  the  mathematical  demonstrations  recorded  in  the  almanacs  is  much  stronger  than 
that  in  favor  of  the  comparatively  inexact  and  discordant  reports  of  newspapers,  depend- 
ent solely  on  hearsay.*' 

In  speaking  of  books  of  exact  science,  Wharton  says  ( Bv . , }  667) :  '  *  The  books  containing 
such  processes,  if  duly  sworn  to  by  the  persona  by  whom  they  are  made,  are  the  best  evi- 
dences that  can  be  produced  in  that  particular  line.  When  the  authors  of  such  books  can* 
not  be  reached,  the  next  best  authentication  of  the  books  is  to  show  that  they  have  beea 
accepted  as  authoritative  by  those  dealing  in  business  \iith  the  particular  subject." 

In  M:)rrUi  v.  Harmer*8  He  In,  7  Pet.  TioP,  it  was  held  that  although  historical  works  are 
evidence  of  ancient  occurrences,  which  do  not  presuppose  the  existence  of  better  evidence, 
yet  if  the  facts  related  oy  a  historian  are  of  recent  date,  and  may  fairly  be  presumed  to 
be  within  the  knowledge  of  many  living  persons,  then  the  book  is  not  the  best  evidence 
within  the  reach  of  the  parties.  But  there  is  a  great  difference  between  matters  of  his- 
torical difference  and  mathematical  certainty ;  between  the  accounts  of  the  late  civil  war 
by  Mr.  Jefferson  Davis  or  Mr.  Pollard,  on  the  one  hand,  and  Gen.  Badeau  or  Gen.  Sherman 
on  the  other,  and  the  tables  of  the  tides,  an  almanac,  or  the  multiplication  tables.  We 
agree  with  the  annotator  of  the  Maryland  case  in  the  Criminal  Law  Mauazliic,  tliat  '*  we 
govern  our  daily  life  by  reference  to  the  computations  of  the  almanac,  and  these  computa- 
tions are  more  satisfactory  to  us  than  the  computations  of  persons  who  have  actually  ob- 
served the  events  predicted  by  such  computations.  The  world  at  large  regards  the  state- 
ment of  an  almanac  in  regard  to  the  hour  of  sunrise  as  more  certain  and  satisfactory 
than  the  recollection  of  individuals.  A  rule  which  would  exclude  the  evidence  of  an  al- 
manac is  too  narrow  and  technical  to  And  favor  in  modern  Jurisprudence."  It  would  be 
almost  impossible,  in  a  great  majority  of  cases,  to  prove,  by  human  testimony,  the  precise 
hour  of  the  rising  or  setting  of  the  sun  or  moon  on  any  particular  day  a  number  of  years, 
or  perhaps  even  a  few  months  ago.  To  ascertain  an  individual  who  happened  to  observe 
and  note  it,  would  be  like  hunting  for  a  needle  in  a  haystack. 
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BURGOON   V.    BlXLER, 
(55  Md.  884.) 

LimUations — itcUute  of —  paymeiU  hyJcirU  ddftar, 

Fftyment  of  interest  and  admissions  by  a  joint  maker  of  a  promissory  note,  be- 
fore the  statute  of  limitations  lias  run  against  it,  will  prevent  the  ranning  of 
the  statute  as  to  all  the  makers.     {See  note  p.  418.) 

ACTION  on  a  promissory  note.     The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

D,  y,  Henning  and  W.  P.  MauUbyy  for  apjiellant. 
C,  B,  Roberts,  for  api)ellee. 

BARTOLy  C.  J.  This  suit  was  brought  by  the  appellee  ui>on  the 
joint  and  several  promissory  note  made  by  the  appellant  and 
Josephus  H.  Hoppe,  since  deceased,  dated  April  18,  1870,  whereby 
they  promised  to  pay  to  tlic  appellee,  ten  months  after  date,  $900, 
with  interest  from  date,  for  value  received.  The  suit  was  brought 
on  the  29th  day  of  October,  1878. 

The  defendant  pleaded  :  1st,  that  he  never  promised  as  alleged, 
2d,  payment ;  and  3d,  the  statute  of  limitations. 

Issue  was  joined  on  the  first  and  second  pleas.  To  the  third  plea, 
the  plaintiff  filed  seven  replications.  To  the  third,  fourth,  fifth 
and  sixth  of  these  the  defendant  demurred,  and  the  demuiTers  were 
sustained  ;  no  question  therein  arises  u}>on  this  appeal. 

Issue  was  joined  on  the  firat,  second  and  seventh  replications. 
The  first  relies  upon  an  alleged  payment  by  the  defendant  on  account 
of  interest  on  the  note,  within  three  years  before  the  suit,  to  take 
the  case  out  of  the  statute.  Tlie  second  relies  upon  an  alleged  pay- 
ment by  the  defendant  on  account  of  the  principal  due  on  the  note, 
made  within  three  years  before  the  suit.  The  seventh  alleges  a  new 
])romise  by  the  defendant  within  three  years  before  the  suit. 

The  verdict  and  judgment  being  in  favor  of  the  plaintiff,  the 
defendant  appealed.  In  the  course  of  the  trial  below  four  bills  of 
exceptions  were  taken  by  the  appellant,  which  will  be  disposed  of 
in  their  order. 
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[Omitting  other  points.] 

The  second  prayer,  to  take  the  case  out  of  the  statute,  relied  upon 
the  payments  of  interest  on  the  note,  if  thejury  should  find  such 
payments,  made  by  Josephus  H.  Hoppein  March,  1871,  and  April, 
1874,  and  *'  that  defendant  on  April  1,  1875  or  1870,  or  within  a 
day  or  two  before,  or  after  said  days,  or  ei.tlier  of  them,  paid  or  gave 
to  said  Hoppe  (54,  as  interest  or  on  account  of  the  note,  and  that  said 
Hoppe  on  the  same  day  sent  the  said  sum  of  $54  to  the  plaintiff, 
as  and  for  interest  on  said  note,  and  that  said  Josephus  on  the  1st 
of  April,  1876  or  1877,  or  within  a  day  or  two  before  or  after  said 
day,  paid  to  the  plaintiff  any  sum  of  money  as  principal  or  interest 
on  the  note."  * 

The  effect  of  part  payment  by  one  of  two  or  more  joint  and  several 
makers  of  a  note,  to  prevent  the  bar  of  the  statute  was  considered  in 
Ellicott  v.  Nichols,  7  Gill,  80,  and  luis  i-ccently  been  again  con- 
sidered in  Schindelw  Gaies,  40  Md.  604  ;  s.  c,  24  Am.  Rep.  526. 
In  these  cases  it  was  held  as  the  settled  law  of  this  State,  that  such 
payment,  if  made  before  the  statute  has  attjiched,  is  sufficient  to 
take  the  note  out  of  the  operation  of  tlie  statute  as  to  all  the 
makers,  on  the  principle  tliat  the  payment  by  one  is  payment  for 
all.  In  such  case  the  statute  runs  from  the  time  of  the  last  pay- 
ment. If  this  be  more  than  three  yeara  before  the  institution  of 
the  suit  the  statute  operates  as  a  bar.  Xow  this  prayer  submits  to 
the  jury  to  find  that  the  last  payment  made  by  Hoppe  was  in  April, 
1876  or  1877.  If  made  either  in  April,  1876  or  1877,  it  was  within 
three  years  before  the  institution  of  the  suit,  and  would  prevent  the 
bar  of  the  statute,  provided  the  previous  payments  had  been  made, 
as  stated  in  the  prayer,  as  was  decided  in  Schindel  v.  OateSy  before 
cited.     It  was  not  error  to  grant  the  prayer. 

[Other  matters  omitted.] 

Judgment  affirmed. 

NoTB  BT  TBS  RxpoRTKR.— In  NaiifYnal  BarOi  of  DeUivan  ▼.  Cotton,  Wifloonsin  Supreme 
Court,  Sept  1<£1,  the  main  question  was  one  of  fact  as  to  whether,  a  pajrmenthad  actually 
been  made,  and  the  effect  of  payment  by  one  Joint  debtor  is  regulated  by  statute  in  that 
State,  but  the  court  remarked  that  "  in  the  absence  of  any  statute  to  the  contrary,  payment 
by  one  joint  debtor  wiU  remove  the  bar  of  the  statute  as  to  all,  on  the  ground  that  each 
joint  debtor  is  tae  agent  of  all  the  rest  for  making  a  payment  which  all  are  bound  to  make. 
This  is  the  law  by  a  clear  weight  of  authority.**  In  this  case  the  payment  was  made  before 
the  bar  of  the  statute  had  attached .  The  following  recent  cases  may  be  consulted.  FinA^ 
holding  that  payment  after  the  statute  has  run  will  not  revive:  Mavberry  v.  WiUouQhby^ 
6  Neb.  868 ;  s.  c,  25  Am.  Rep.  491.  Second,  holding  that  payment  after  the  statute  has  nm 
will  revive:  Mix  v.  Shattuek,  SO  Vt.  421 ;  s.  c,  28  Am.  Rep.  611.  Third,  holding  that 
payment  before  the  statute  has  run  will  extend:    Beardriey  v.  HalU  36  Qonn.  270  ;  s.  c,  i 
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Am.  Rep.  74  ;  Merritt  ▼.  Day,  9  Vroom.  83 ;  b.  c.  tO  Am.  Rep  902 ;  Oreen  ▼.  ChventborouoH 
/Vfiiale  Oittege,  83  N.  C.  449 ;  b  c,  85  Am.  Rep.  579  ;  NaL  Bk.  of  Delavan  ▼.  Cotton^  Wis. 
24  A.  L  J .  451 .  Fmirtht  holding  that  payment  before  the  statute  has  run  will  not  extend: 
Tate  V.  Clements,  16  Fla.  889  ,  s.  c,  26  Am.  Rep  709 ;  Biuh  ▼.  StowelU  71  Fenn.  St.  206 ;  s. 
c,  10  Am.  Rep.  684  ;  Kni{^  ▼.  Clements,  45  Ala.  89  ;  8.  a,  6  Am.  Rep.  698. 

See  also  Rhind  v.  ffyndman,  ante,  and  KalUtibach  v.  Dtekiiwcfn  ante^  and  Cocke  y^ 
Hoffman  t  pout 


Seim  v.  State. 

(85Md.  566.) 

Criminal  law  —  »eUing  intoxicating  liquan  •*  weiai  cM>, 

The  oflScera  of  a  social  dab,  wliose  steward  fumishes  the  membera  with  food 
and  with  beer  bj  the  glass,  at  a  fixed  price,  to  be  ooDsumed  at  the  club,  the 
money  so  received^  being  expended  for  the  expenses  of  the  club,  are  not 
guilty  of  "selling*'  beer  within  the  meaning  of  an  excise  law.* 

• 

CONVICTION  of  selling  beer  on  Sunday.     The  opinion  statea 
the  case. 

Oeorge  C.  Maund  and  Wm.  Pinhney  Whyte,  for  appellants. ' 
Cliarles  J.  it.  Qwinn^  attorney-general,  for  appellee. 

Bartol^  C.  J.  The  appellants  were  indicted  in  the  Criminal 
Court  of  Baltimore,  under  the  provisions  of  Art.  30,  §  179  of  the 
Code,  as  amended  and  re-enacted  by  the  Act  of  1866,  chap.  66. 
That  act  provides  that  ''  no  person  in  this  State  shall  sell,  dispose 
of,  barter,  or  if  a  dealer  in  any  one  or  more  of  the  articles  of  mer- 
chandise in  this  section  mentioned,  shall  give  away,  on  the  Sab- 
bath day,  commonly  called  Sunday,  any  tobacco,  cigars,  etc., 
spirituous  or  fermented  liquors,  cordials,  lager  beer,  wine,  cider  or 
any  other  goods,  wares  or  merchandise  whatsoever; "  and  certain 
penalties  are  prescribed  for  a  violation  of  the  statute. 

The  indictment  contains  three  counts.  The  first  charges  the 
traversers  with  selling  beer  to  Moses  H.  Springer  on  Sunday,  the 
19th  day  of  October,  1879.  The  second  charges  them  with  "dis- 
posing of  '*  beer  to  Mosos  H.  Springer  on  the  same  day.  The  third 
charges  them  as  "licensed  dealer"  with  "giving  away"  beer  to 
Moses  H.  Springer  on  the  same  day. 

*  See  note,  33  Am.  Rep.  433:  Graff  ▼.  Evamt,  8  Q.  B.  D.  878. 
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llie  third  count  was  abandoned,  it  being  conceded  that  the  trav- 
ersers were  not,  nor  was  the  association  of  which  they  were  officers, 
a  licensed  dealer. 

The  case  was  submitted  to  the  court  upon  an  agreed  statement  of 
facts,  and  the  judgment  being  against  the  traversers  they  have  ap- 
l/calcd. 

It  ai)pears  by  the  statement  of  facts  that  tlie  indictment  found 
**  against  the  travelers  was  found  against  them,  not  as  individu- 
als, charging  them  i)crsonally  with  tlio  violation  of  the  '  Sunday 
liquor  law'  by  selling  or  disposing  of  beer  on  their  own  account, 
but  as  officers  of  the  corporation  known  as  the  *  Concordia; '  that 
Henry  Seim  is  i>rcsident,  Louis  Kraus  secretary,  and  Andrew  J. 
Goldcnburg  treasurer  of  the  said  cori)oration,  and  each  is  a  member 
of  the  board  of  directors.  The  incorporation  of  the  'Concordia' 
under  the  general  incorporation  law  of  tlie  State  is  admitted,  and 
also  that  the  corporation  has  duly  j)iu<sed  certain  by-laws  for  its 
better  government  and  regulation,  and  it  was  agreed  that  the  char- 
ter, amended  charter  and  by-laws  and  the  Act  of  18(55,  cha]).  23, 
might  be  read  in  evidence.  The  purposes  and  object  of  the  cor- 
j)oration  were  admitted  to  be  correctly  stated  in  section  9  of  itr» 
amended  charter  as  follows:  The  Toncordia' shall  be  dedicated 
to  the  intellectual,  moral  and  social  imiu'ovement  of  its  members, 
the  refinement  of  their  tastes  and  the  development  of  good  feeling 
among  them.  In  furtherance  of  these  objects  it  shall  afford  them 
opportunities  for  scientific  cultivation  and  rational  amusements,  and 
shall  place  before  them  as  far  as  may  be  the  best  models  of  musical 
and  dramatic  art.  It  is  further  agreed  that  the  dissociation  is  con- 
ducted for  the  use  of  its  member  only,  to  provide  for  their  rational 
entertainment  and  imi)rovement;  that  it  transacts  no  business  of 
any  kind  whatsoever  for  the  i)uri)ose  of  making  any  profit,  directly 
or  indirectly  for  itself  or  its  members,  and  that  the  income  derived 
from  the  various  sources  hereinafter  enumerated  is  applied  solely  to 
defraying  the  expenses  of  the  corporation  ;  that  the  sources  of  its 
income  are  as  follows: 

^•1.  Money  loaned  by  active  members  to  defray  the  expense  of 
building  club-house,  said  loans  being  represented  by  certificates  of 
*  ])r()perty  stock,'  issued  by  the  corporation.  '2.  Entrance  fee  of 
^lU  for  each  new  member.  3.  Annual  fee  of  $30  for  each  mem- 
ber. 4.  Money  paid  by  members  for  what  refreshments  and  liquors 
they  get  and  consume  at  the  club-house.  5.  Such  additional  assess- 
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ments,  fines  and  penalties  as  may  be  from  time  to  time  imposed 
upon  the  members.  The  money  received  from  these  various  sources 
is.expended  in  paying,  1st,  the  current  expenses  of  the  corporation, 
and  if  there  is  any  balance,  2d,  the  interest  on  the  property  shares 
as  provided  in  by  law  24. 

**  With  reference  specifically  to  refreshments  and  liquors  used  and 
consumed  in  the  club-house,  it  is  agi*eed  that  liquors  are  bought  by 
the  corporation,  and  kept  in  the  club-house  under  the  charge  of  the 
steward,  an  employee  of  the  coqwration  ;  that  the  members  of  the 
club,  and  no  other  persons  whosoever,  can  get  what  liquors  they 
want  on  any  day,  Sunday  included,  from  the  corporation  through 
its  steward,  by  calling  for  them,  and  paying  a  price  fixed  by  the 
regulations  of  the  corporation,  and  that  this  price  is  fixed  and  paid, 
not  for  the  purpose  of  m<aking  any  profit,  either  directly,  or  indi- 
rectly, but  merely  for  the  purpose  of  covering  the  outlay  in  tlie 
purchase  [thereof  by  the  corporation,  and  the  expense  attendant 
upon  the  keeping  and  serving  thereof  at  the  club-house.  It  is 
further  agreed,  that  at  the  time  and  place  stated  in  the  indictment, 
Moses  A.  Springer,  who  is  a  member  of  *  the  Concordia,'  called 
for  a  glass  of  beer  in  tlie  usual  way,  was  served  by  the  steward, 
drank  it  then  and  there,  and  paid  five  cents  therefor,  that  being  the 
price  fixed  by  the  coi-jioratiou. 

"  The  members  are  admitted  to  the  club-house,  by  the  use  of  a 
latch  key,  with  which  eucli  is  provided,  and  that  they  use  the  club- 
house in  some  measure  as  a  home,  excei)t  for  lodging,  and  that 
they  spend  much  of  their  time  there  every  day. 

"The  association  pays  annually  $1,200,  taxes  on  building,  |{1,100 
insurance,  and  12,500  ground-rent.  Its  membera  are  regularly 
elected,  and  none  but  members  enjoy  the  use  of  the  club-house  for 
social  purposes.*' 

The  question  arising  upon  tliis  statement  of  facts,  is  whether 
the  beer  furnished  to  Springer,  a  member  of  tlie  association,  in  tlie 
manner  before  stated,  was  a  sale  thereof,  within  the  meaning  of  the 
Act  of  1866. 

[Omitting  a  statutory  consideration.] 

After  a  careful  consideration  of  the  facts  set  out  in  the  agreed 
statement,  we  are  all  of  opinion  that  the  transaction  was  not  a  sale 
of  beer  to  Springer,  within  [the  intent  and  meaning  of  the  Act  of 
1866.  In  other  words  we  think  the  act  has  no  application  to  a 
case  like  the  present. 
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It  will  be  observed  that  the  license  laws.  Code,  art.  67,  which 
forbid  the  sale  or  barter  of  spirituous  or  fenncnted  liquors  without 
a  license,  have  never  been  construed  as  applicable  to  social  clubs, 
of  which  there  are  several  in  Baltimore  city,  where  liquors  are  por- 
cured  for  the  use  of  the  members,  and  are  furnished  to  them  in  the 
manner  described  in  the  present  case ;  and  we  think  it  very  clear 
that  no  license  is  required,  for  tlie  reason  that  such  a  transaction  is 
not  a  sale  within  tlie  meaning  of  the  license  laws.  And  by  a  parity 
of  reason,  we  conclude  that  the  members  of  such  associations  as 
**the  Concordia"  is  admitted  to  be,  who  obtain  refreshments  and 
liquors  at  the  club,  by  paying  into  the  common  fund  the  price  fixed 
by  the  regulation  of  the  society,  cannot  be  said  in  any  sense  to  buy 
them  from  the  coq>oration,  nor  can  the  coii)oration  be  said  to  sell 
them  to  the  members,  within  the  meaning  of  the  Act  of  1866. 

It  is  argued  by  the  attorney-general  that  the  liquors  and  other 
supplies  are  purchased  by  the  corporation,  and  are  consequently  its 
property  ;  and  when  furnished  to  a  member,  it  is  sold  to  him,  and 
if  tlie  sale  is  made  on  Sunday,  it  is  an  offense  within  the  Act  of 
18GG.  But  that  act  equally  prohibits  the  sale  of  any  article  of  mer- 
clutndise  whatsoovci  on  Sunday,  and  if  the  argument  of  the  appel' 
Ice  be  sound,  the  society  could  not  furnish  a  meal  to  a  member  on 
Sunday,  without  violating  tlie  \ii\v,  and  subjecting  itself  or  its 
officers  to  the  penalties  prescribed  by  tlie  Act  of  1866.  We  do  not  so 
construe  the  law.  The  society  is  not  an  ordinary  coqioration  ;  but 
a  voluntary  association  or  club  united  for  social  purposes, —  each 
member  must  be  elected,  and  each  is  joint  owner  of  the  property 
and  assets,  and  entitled  to  the  privileges  of  the  society  as  long  as  he 
remains  a  member.  Among  these  privileges  is  that  of  partaking  of 
tlie  provisions  and  refreshments  jirovidcd  for  the  use  of  tho 
members.  These  are  not  sold  to  him  hy  the  coi^iofation,  but  fur- 
nished to  him  by  the  steward  upon  his  paying  into  the  common 
fund  what  is  equivalent  to  the  cost  of  the  articles  furnished,  and 
what  is  so  paid  is  expended  in  keeping  up  the  supj^ly  for  the  use 
of  the  members.  Such  a  transaction  is  not  a  barter  or  sale  in  the 
way  of  trade,  and  therefore  not  within  tho  purview  or  meaning  of 
the  Act  of  18G6. 


Judgment  -reversed. 


O^SES 


IN  THE 
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Commonwealth  v.  McGormiok. 

(laOMaas  61.) 
Criminal  law  —  onee  in  jeopardy  —  discharge  ofjurff, 

Ob  the  trial  of  imreral,  jointlj  indicted  for  assault  and  battery,  they  pleaded 
that  oo  a  former  trial  the  Judge  discharged  the  Jury  pending  the  trial,  with* 
out  defendants'  consent,  because  one  of  the  Jurors  was  discovered  to  be  a 
surety  upon  a  recogniKance  in  the  cause  entered  into  by  one  of  the  defend- 
ants before  the  trial.     HM,  bad.    (See  noU,  p.  426.) 


C 


ONVICTION  of  assault  and  battery.     The  opiuioa  states  the 
case. 


F.  A.  Gasinll  £  B,  W.  Pottery  for  defendants. 

O,  Jfar^/ow,  •attorney-general,  and  F.  H.  GiUett,  assistant  attor- 
ney-general, for  Commonwealth. 

Colt,  J.  The  defendants  wei^  jointly  indicted  for  an  assault 
and  battery.  They  severally  pleaded,  in  substance,  that  at  a  previous 
term  of  court  a  jury  was  impanelled  and  a  trial  begun,  which,  with* 
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out  their  consent,  was  stopped  by  the  court,  and  the  case  taken 
from  the  jury,  because  one  of  the  jurora  was  found  to  be  surety 
upon  a  recognizance  entered  into  by  one  of  the  defendants  in  this 
case.  The  several  pleas  of  the  defendants  were  overruled  on  de- 
murrer ;  and  after  a  verdict  of  guilty  against  all,  the  case  is  reported 
for  the  consideration  of  this  court.  The  defendants  contend,  that 
upon  the  facts  pleaded  it  is  apparent  that  they  have  been  once  put 
in  jeopardy  for  the  same  offense,  and  are  therefore  entitled  to  be 
discharged  from  further  prosecution. 

When  a  jury  lias  been  sworn  to  try  the  issue  and  the  trial  has  been 
commenced,  the  jeopardy  to  which  the  defendant  is  exposed  is  held 
to  have  begun,  and  the  i^rosecuting  officer  will  not,  pending  the 
trial,  when  a  verdict  is  demanded  by  the  prisoner,  be  permitted  to 
enter  a  nolle  jjrosequi  for  the  purpose  of  subjecting  him  to  another 
trial  for  the  same  cause.  Commonwealth  v.  Scott^  121  Mass.  33  ; 
Covimonwealih  v.  Tucky  20  Pick.  356  ;  Commomoealth  v.  Kimbally 
7  Gray,  328.  The  government  chooses  its  own  time,  and  cannot 
for  its  own  convenience  discontinue  the  proceedings  and  still  hold 
tlie  prisoner  for  trial.  The  principle  is  embodied  in  the  common- 
law  maxim  that  no  man  is  to  be  brought  into  jeopardy  more  than 
once  for  the  same  offense.  4  Bl.  Com.  335.  It  is  a  rule  which  has 
been  applied  with  manifest  justice  by  the  courts  in  this  country  for 
the  protection  of  persons  charged  in  prosecutions  for  either  felonies 
or  misdemeanoi*s,  and  it  has  been  said  that  its  true  meaning  is,  that 
no  man  shall  be  twice  tried  for  the  same  offense.  People  v.  Good' 
willy  18  Johns.  187,  201  ;   United  States  v.  Perez,  9  Wheat.  579. 

From  the  necessity  of  the  case  however  there  must  be  many 
exceptions  to  the  rule.  Tluis,  it  is  lieUl  not  to  apply  when  the  trial 
comes  to  an  end  by  tlie  sickness  or  death  of  a  juryman  {Rexy,  Ed- 
wardsy  4  Taunt.  309  ;  United  States  v.  Haskell,  4  Wash.  C.  C. 
402);  or  tlic  illness  of  the  judge  {Nugent  v.  State,  4  Stew.  &  Port. 
72);  or  the  expiration  of  the  term  of  the  court  {Newton^s  case,  13  Q. 
B.  716,  and  3  Cox  C.  C.  480);  or  the  impossibility  of  obtaining  an 
agreement  of  the  jury  within  a  reasonable  time,  or  without  physical 
coercion  {United  States  v.  Perez,  above  citedj  Commomoealth  v. 
Bowden,  9  Miiss.  494  ;  Commonwealth  v.  Purchase,  2  Pick.  521  [13 
Am.  Dec.  452] ;  Commonwealth  v,  SJioles,  13  Allen,  554);  or,  in 
short,  whenever  the  case  cannot  be  proceeded  with  by  reason  of 
some  physical  or  moral  necessity  arising  from  no  fault  or  neglect 
of  the  government.    When  such  is  the  case,  the  trial  may  be  stop|>ed. 
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and  the  defendant  will  not  be  protected  from  being  afterwtird  tried 
upon  the  same  indictment. 

In  United  States  v.  Perez,  above  cited,  where  the  question  was  as 
to  the  power  of  the  Circuit  Court  to  discharge  a  jury  in  a  capital 
case^und  then  subject  the  defendant  to  another  trial,  the  exceptions 
to  the  rule  are  laid  down  more  broadly,  and  it  is  said  by  Mr.  Justice 
Story,  "  that  in  all  cases  of  this  nature,  the  law  has  invested  courts 
of  justice  with  the  authority  to  discharge  a  jury  from  giving  any 
verdict,  whenever,  in  their  opinion,  taking  all  tlie  circumstances 
into  consideration,  there  is  a  manifest  necessity  for  the  act,  or  the 
ends  of  public  justice  would  otherwise  be  defeated."  This  is  affirmed 
and  elaborated  in  United  States  v.  Morris^  1  Curtis  C.  C.  23,  where 
it  was  decided,  that  although  neither  party  has  a  right  of  challenge 
after  a  jury  is  sworn,  yet  it  is  in  the  discretion  of  the  court  to  pro- 
tect the  administration  of  justice  by  investigating  at  any  stage  of 
the  trial  an  objection  to  the  impartiality  of  any  juror,  and  by  with- 
drawing the  case  from  the  jury  if  such  juror  is  found  unfit  to  sit 
therein.  In  the  case  cited,  the  court,  against  the  prisoner's  objection, 
withdrew  A  juror  who  was  found  after  the  trial  wjis  commenced 
to  have  a  bias  in  the  case,  and  Mr.  Justice  Curtis  declared 
it  to  be  **a  mistake  to  suppose  that  in  a  court  of  justice  either 
party  can  have  a  vested  right  to  a  corrupt  or  prejudiced  juror  wlio 
is  not  fit  to  sit  m  judgment  in  the  case."  See  also.  People  \.  Olcott, 
2  Johns.  Cas.  301. 

It  is  not  contended  that  this  power  is  given  to  the  court  to  be 
exercised  arbitrarily,  or  without  good  cause  to  believe  that  interfer- 
ence is  necessary  to  prevent  great  injustice  to  one  side  or  the  other. 
It  is  to  be  used  alike  for  the  protection  of  the  public  and  for  the 
security  of  the  prisoner  in  his  right  to  an  impartial  trial ;  alike 
when  the  juror  is  so  biased  either  against  the  prisoner  or  against 
the  government  that  he  is  disqualified  to  serve  upon  the  panel. 

In  the  case  at  bar,  upon  the  facts  disclosed  in  the  pleadings,  it 
would  seem  that  one  of  the  jurors  had  a  direct  interest  in  securing 
the  acquittal  of  all  the  defendants.  At  all  events,  it  does  not 
apj)ear  that  the  interest  of  the  juror  to  obtain  the  release  of  one 
would  not  necessarily,  as  the  case  stood  upon  the  evidence,  incline 
hjm  to  secure  the  release  of  all.  Tlic  objection  to  his  competency 
or  impartiality  is  not  alleged  to  have  been  actually  known  to  or  in 
any  way  waived  by  the  government  when  the  jury  was  impanelled. 
The  prosecuting  officer  cannot  be  said  to  be  affected  with  construct- 
VoL.  XXXIX  —  54 


426  MASSACHUSETTS, 


Commonwealth  v.  Ford. 


ive  notice  that  the  juror  who  was  sworn  was  the  same  i>erson  who 
was  surety  in  the  recognizance.  Kor  was  the  government,  when 
the  fact  was  discovered,  required  to  discharge  the  recognizance  in 
order  that  the  trial  might  proceed  with  a  juror  thus  improperly 
uj^on  the  panel.  It  cannot  be  said,  as  matter  of  law,  that  the  judge 
Wiis  not  justified  in  stopping  the  trial,  on  the  ground  that  the  ends 
of  public  justice  were  liable  to  be  defeated  if  the  cisc  was  allowed  to 
proceed  to  a  verdict. 

Judgnioil  on  (he  verdict. 

NoTB  8T  THB  RiPORTER.  —  lu  the  roceiit  English  case  of  Reg.  ▼.  Bentley^  Mr.  Justice 
Obovb  discharged  the  Jury  pending  the  trial,  because  one  of  the  jurors  arose  in  the  box, 
before  the  conclusion  of  the  evidenoe  for  the  prosecution,  and  said,  they  did  not  wish  to 
hear  any  more  of  the  case  ;  that  they  had  already  decided  on  their  verdict.  Another  said 
they  did  not  believe  a  word  the  prosecution*s  witnesses  had  said,  and  had  made  up  tfaelt 
minds  not  to  convict.    Five  Jurors  dissented  from  these  ezpresstons. 


Commonwealth  v.  Foud. 

(130  Mass.  64.) 
Evidence  —  memorandum  —  printed  report. 

Ml  newspaper  reporter,  called  as  a  witness,  may  refresh  his  reoollectlon  as  to 
an  occurrence  in  his  presence,  by  referring  to  the  report  of  it  printed  from 
his  statement  made  at  the  time.     {See  note,  p.  429). 

(CONVICTION  of  larceny  and  assault  on  an  officer.    The  opinion 
)     states  the  case. 

H,  E,  Swasey  £  G,  R.  Swasey,  for  defendant 

F.  IT.  Gillett,  assistant  attorney-general  (0.  Jtarston,  attorney- 
general,  with  him),  for  Commonwealth. 

Endicott,  J.  The  ruling  in  this  case,  whereby  the  witness  was 
precluded  from  looking  at  the  printed  report  in  the  Boston  Herald 
to  refresh  his    memory,  seems  to  have  been   made  on  the  ground 

that  the  witness  could  not  be  allowed  to  refresh  his  memory  from  a 

to 

printed  copy  of  his  own  written  report. 

We  are  of  opinion  that  this  ruling  was  erroneous  ;  and  that  the 
witness  should  have  been  allowed,  for  the  purpose  of  refreshing  hia 
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mtmory,  to  look  at  the  printed  report,  which  he  stated,  as  of  his 
own  kuowledgOy  waj  printed  substantially  as  made  by  him.  It  was 
noc  contended  that  the  written  or  printed  report  or  any  portion 
of  its  contents  could  be  put  in  evidence.  It  was  clearly 
incompetent,  in  any  aspect  of  the  case,  as  presented.  The  rule, 
therefore,  that  to  prove  by  oral  testimony  the  contents  of  a  paper, 
relied  on  as  evidence,  it  is  necessary  first  to  show  that  it  has  been 
lost  or  destroyed,  or  that  upon  diligent  search  it  cannot  be  found, 
has  no  application  to  this  case.  If  such  rule  did  apply,  it  is  difficult 
to  see  why  it  was  not  competent  for  the  defendant  to  ]>rove  that  it 
was  the  custom  in  the  Herald  office  to  destroy  all  such  original 
written  reports  after  printing  them  ;  but  that  question  it  is  not 
necessary  to  consider. 

In  order  to  refresh  the  recollection  of  a  witness,  it  is  not  important 
that  thejmper,  book,  or  memorandum  should  have  been  written  or 
printed  by  the  witness  himself,  or  tliat  it  should  be  an  original  writ- 
ing. It  is  sufficient  if  he  saw  it  while  the  facts  stated  therein  were 
fresh  in  his  memory,  and  he  knows  that  they  are  correctly  tran- 
scribed or  printed.  Upon  inspecting  it,  he  can  state  the  facts  if 
thereby  called  to  his  recollection.  1  Grcenl.  Ev.,  §g  436-430. 
CJtapin  V.  Lapham,  20  Pick.  4G7. 

In  Coffin  V.  Vincent,  12  Cush.  98,  whicli  was  trespass  for  taking 
and  carrying  away  certain  sheep,  the  defendants  attempted  to  prove 
that  the  sheep  were  taken  by  them  as  field-drivers,  while  running 
at  large,  and  for  that  cause  were  taken  up  and  impounded.  To 
prove  this,  they  called  a  witness  to  show  the  contents  of  the  notice 
posted  up  by  them  as  field-drivers,  which  notice  had  beeu  lost  or 
destroyed ;  and  in  testifying  to  its  contents  it  was  held  tliat  the 
witness  could  refresh  his  recollection  by  referring  to  a  form  of  such 
notice,  which,  thougli  not  made  by  himself,  lie  had  compared  with 
the  notice  posted  up,  and  found  them  to  correspond.  In  that  case, 
the  general  rule  applicable  here  is  well  stated,  though  the  case 
differs  from  this  in  the  fact  that  the  contents  of  an  original  paper 
were  sought  to  be  proved,  and  therefore  it  was  nccessaiy  to  show 
that  it  had  been  lost.  In  this  case,  the  original  written  report  of 
the  witness  could  not  have  been  used  in  evidence.  In  Kensingtoji  v. 
Inglis,  8  East,  273,  a  license  to  trade  witli  the  enemy  had  been  lost. 
A  witness  was  called,  who  had  made  an  entrv  of  it  in  his  memo- 
randum-book  for  the  private  information  of  liimself  and  his 
employer,  which  book  was  not  produced  in  evidence ;   and  it  wjw 
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held  that  the  witness  might  testify  to  the  contents  of  the  license 
from  memor}%  although  the  book  was  not  produced,  for  if  in  court, 
it  would  not  have  been  evidence  per  se^  but  could  have  been  used 
by  the  witness  only  to  refresh  his  memory. 

The  case  most  nearly  resembling  the  case  at  bar  is  Home  v.  Mac- 
kenzie,  6  CI.  &  P'in.  628-  A  surveyor  made  a  survey  and  report, 
which  he  furnished  to  his  employers,  and  being  called  as  a  witness 
he  produced  a  printed  copy  of  this  report,  on  the  margin  of  which 
he  had  two  days  before,  to  assist  him  in  giving  his  explanations  as 
a  witness,  made  a  few  jottings.  The  printed  report  had  been  made 
up  from  his.  own  original  notes,  of  which  it  was  in  substance, 
though  not  in  words,  a  transcript,  and  it  was  held  that  he  might 
look  at  tlie  printed  copy  to  refresh  his  memory,  fn  Rex  v.  Duch- 
ess of  Kingston,  20  IIow.  St.  Tr.  355,  019,  a  witness  was  allowed 
to  use  a  copy  of  his  own  memorandum  made  by  another  person  in 
his  presence.  In  Burton  v.  Flummery  2  A.  &  E.  341,  a  clerk  of  a 
tradesman  entered  the  transactions  in  tnide,  us  they  occurred  from 
his  own  knowledge,  and  the  tradesman  copied  them  into  a  ledger 
in  the  presence  of  the  clerk,  who  clicckcd  them  as  they  were  copied. 
It  was  lield  tluit  the  clerk  might  use  the  entries  in  the  ledger  lo 
refresh  liis  memory,  tliou<^h  tlic  wjiste-book  was  not  produced  nor 
its  absence  accounted  for,  tlie  entries  in  tlie  ledger  having  been 
made  us  by  the  clerk  liinisdf.  It  was  in  the  nature  of  the  dupli- 
cute  original,  and  is  similar  to  tlie  case  at  bur,  where  the  written 
report  of  the  witness  was  })rinted  in  the  newspaper,  to  his  own 
knowledge  substantially  as  made  by  him.  See  also  Burrough  v. 
Martin y  2  Camp.  112  ;  Wood  v.  Cooper,  1  Car.  &  K.  G45  ;  Doe  v. 
Perkins,  3  T.  II.  749;  Regina  v.  Lang  ton,  2  Q.  B.  I).  29C. 

In  Huff  V.  Bennett,  2  Seld.  337,  it  was  said;  ''It  is  not  nec- 
essaiy  that  such  writing  should  have  been  made  by  the  witness 
himself,  or  tliat  it  should  be  an  original  writing,  provided  after  in- 
ppeeting  it  he  can  speak  to  the  facts  from  his  own  recollection." 
So  a  witness  may  be  allowed  to  refresh  liis  memory  from  notes 
taken  by  counsel  at  a  former  trial;  Regina  v.  PMlpotts,  5  Cox  C. 
C.  329;  or  from  his  deposition,  or  a  copy  of  the  same.  Smith  v. 
Morgan,  2  Mood.  &  Rob.  257.  George  v.  Joy,  19  N.  H.  544. 
And  in  Henry  v.  Lee,  2  Chit.  124,  where  a  witness  was  allowed  to 
ii'fresh  his  memory  from  a  document  not  written  by  him,  Loi-d 
Kllexbo ROUGH  paid:  ''  If  upon  looking  at  any  document  he  can  so 
far  refresh  his  memorv  as  to  recollect  a  circumstance,  it  is  sufti- 
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cieiit;  and  it  makes  no  difference  that  the  memorandum  waa  written 

by  himself,  for  it  is  not  the  memorandum  that  is  the  evidence,  but 

the  recollection  of  the  witness." 

Exceptions  sustained. 

NoTB  BT  TBB  REPORTER.  —  To  the  sftine  offect,  Oommonwuilth  v.  JtfK,  Massachusetts 
Supreme  Court,  January,  1882.  In  Qnten  f.  Xa»flr<o}i,  2  Q.  B.  D  296,  the  prisoner  was  time- 
keeper, and  the  witness  was  pay-clerk  of  a  colliery.  The  prisoner  gave  a  time-list  to  a 
clerk  who  entered  it  in  the  time-book,  and  on  pay-day  the  prisoner  read  from  the  time- 
book  the  number  of  days  each  man  had  worked,  to  the  witness  who  paid  accordingly,  and 
who  saw  the  entries  of  that  time.  Htldy  that  to  prove  these  payments,  the  witness  might 
refresh  his  recollection  by  referring  to  the  time-book. 


Graves  v.  Dawsox. 

(130  Mass.  78.) 

JlfcUidatis  praseeution  —  termination  of  eriminal  proceeding. 

The  entry  of  noiie  proeequi  is  not  neceBsarily  such  a  termination  of  a  criminal 
proceeding  as  meets  the  requirements  of  a  cause  of  action  for  malicious 
prosecution ;  but  otherwise  of  the  discharge  of  the  prisoner  upon  failure  to 
find  an  indictment.    (See  note,  p.  433.) 

ACTION"  for  malicious  prosecution.     The  opinion  states  the  case. 
The  defendant  had  judgment  below, 

J,  B.  Bottum,  for  plaintiff. 
CI  Delano,  for  defendant. 

Lord,  J,  "We  think  it  was  error  in  the  Superior  Court  to  sustain 
the  demurrer  in  this  case.  The  principal  ground  upon  which  it  is 
contended  that  the  demurrer  should  be  sustained  is  that  it  appears 
by  the  declaration  that  the  prosecution  claimed  to  have  been  ma- 
licious was  terminated  by  a  nolle  prosequi,  and  that  a  nolle  prosequi 
is  not  such  a  legal  termination  of  a  suit  as  the  plaintiff  is  required 
to  show  in  order  to  maintain  his  action  of  malicious  prosecution. 
Parker  v.  Farley,  10  Cush.  279,  is  relied  upon  in  support  of  this 
proposition. 

That  case  has  been  so  many  times  referred  to  as  supporting  such 
doctrine  in  its  broadest  form,  and  thus  apparently  conflicting  with 
other  decisions  in  other  tribunals  and  within  our  own  jurisdiction. 
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that  it  is  proper  to  examine  the  report  of  that  case  and  see  how  far 
it  accords  witli  or  differs  from  established  principles.  Ui>on  an  ex- 
amination of  that  case  it  appears  that  nothing  wtis  decided  by  it 
except  that  as  a  matter  of  law  the  termination  of  a  prosecution  by 
the  entry  of  a  nolle  prosequi  was  not  necessarily  such  a  termination 
of  the  suit  as  entitled  a  defendant  to  maintain  an  action  for  mali- 
cious prosecution.  That  question  may  be  one  of  pure  law,  purely  of 
fact,  or  it  may  be  a  mixed  question  of  law  and  fact  Parker  v. 
Farley  was  not  heard  upon  demurrer  nor  upon  exceptions.  The 
parties  foreseeing  that  certain  questions  of  law  which  might  be  de- 
cisive of  the  case  would  inevitably  arise  during  the  trial,  as  matter 
of  convenience  and  economy,  agreed  to  pi'esent  those  questions  of 
law  for  the  decision  of  the  court  prior  to  the  trial  of  the  facts  be- 
fore a  jury,  and  to  accomplish  this  and  render  an  investigation  of 
the  facts  unnecessary,  the  chief  justice  of  this  court  made  a  formal 
ruling  by  consent  of  counsel,  that  the  action  could  not  be  main- 
tained, and  reported  the  case  for  the  decision  of  the  full  court.  In 
order  to  present  such  questions  of  law  it  became  necessary  to  state 
all  the  facts  in  relation  to  the  prosecution  of  the  plaintiff,  that  the 
court  might  see  whether  there  were  facts  necessarily  conclusive  of 
law  against  the  right  of  the  plaintiff  to  recover. 

The  facts  thus  presented  were  substantially  these:  Farley,  one  of 
the  defendants,  made  complaint  against  Parker,  the  plaintiff,  of 
having  committed  tlie  crime  of  iierjury.  XJiK)n  this  complaint  an 
indictment  was  found  against  Parker,  and  upon  that  indictment 
Parker  was  tried  and  convicted  of  perjury  before  the  Court  of  Com- 
mon Pleas.  During  such  trial  exceptions  were  taken  by  him. 
Those  exceptions  were  argued  before  this  court  and  overruled,  so 
that  nothing  remained  in  that  suit,  so  far  as  the  record  showed, 
except  an  entry  of  judgment.  Parker  thereiipori  by  written  motion 
and  affidavit  asked  for  a  new  trial  of  the  case  because  of  newly  dis- 
covered evidence,  and  tins  motion  was  allowed  and  a  new  trial  was 
granted.  Subsequently  Parker  applied  to  this  court  to  compel  the 
district  attorney  to  enter  a  nolle  prosequi  in  the  suit,  because  of  an 
agreement  to  that  effect,  and  sometime  afterward  the  district  at- 
torney did  enter  a  nolle  prosequi,  and  no  further  proceedings  were 
had  in  the  case,  and  the  prosecutiou  was  thereby  terminated. 

The  mere  presentation  of  these  facts  shows  that  the  naked 
question  whether,  as  matter  of  law,  the  entry  of  a  nolle  prosequi  in 
or  is  not  such  a  termination  of  a  suit  as  authorizes  the  prosecuted 
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party  to  maintain  an  action  for  malicious  prosecution,  was  not 
raised.  It  is  undoubtedly  true  that  the  chief  justice  was  inclined 
to  the  opinion  that  such  was  the  tendency  of  the  common-law  de- 
cisions; yet  it  is  obvious  that  it  was  not  necessary  for  him  to  con- 
sider that  question,  and  it  is  entirely  clear  that  he  did  not  consider 
it;  for  he  says  expressly,  that  if  under  some  circumstances,  the  rule 
be  that  a  nolh  prosequi  is  to  be  taken  to  be  the  final  termination  of 
the  suit,  "  we  should  be  of  opinion  that  it  would  not  apply,  when  a 
noUe prosequi  and  discontinuance  is  entered  by  consent,  or  by-way 
of  compromise,  or  where  such  exemption  from  further  prosecution 
has  been  demanded  as  a  right,  or  sought  for  as  a  favor,  by  the  party 
prosecuted.  In  the  present  case  it  appears  by  the  record  that  the 
plaintiff  endeavored  to  obtain  such  exemption  from  trial  by  requiring 
the  district  attorney  to  enter  a  nolle  prosequi.'^ 

But  the  other  point  decided  in  Parker  v.  Farley  was  absolutely 
decisive  of  the  case.  A  jury  pro^ierly  impanelled,  under  correct  in- 
structions in  law,  had  found  the  plaintiff  guilty  of  the  crime  of 
perjury.  Upon  his  application  the  court  had  granted  him  a  new 
trial.  He  never  had  a  new  trial,  he  did  iiot  desire  a  new  trial,  he 
asked  to  have  a  nolle  prosequi  entered,  he  applied  to  this  court  to 
compel  the  district  attorney  to  enter  it,  and  it  was  subsequently 
entered;  and  upon  that  state  of  facts  the  court  held  that  the  recoi-d 
showed  conclusively  probable  cause  for  the  Drosecution,  and  conse- 
quently that  no  action  could  be  maintained  by  the  plaintiff.  We 
think  therefore  as  matter  of  law  it  cannot  be  said  that  the  entiy  of 
a  nolle  prosequi  is  conclusive  upon  the  rights  of  a  party. 

The  authorities  upon  this  subject  are  carefully  collated  and  ar- 
ranged by  the  present  chief  justice  of  this  court  in  Cardival  v.  Smithy 
109  Mass.  158,  and  the  result  of  all  those  author!  ties  is,  that  whether  a 
prosecution  has  been  so  terminated  as  to  authorize  the  party  prose- 
cuted to  commence  an  action  for  malicious  prosecution  is  to  be  de- 
termined by  the  facts  of  the  particular  case,  of  which  facts  the  entry 
of  a  nolle  prosequi  may  be  one  of  several,  may  be  the  only  fact,  may 
be  a  controlling  fact,  or  may  be  an  entirely  unimportant  one. 

We  have  discussed  this  question  thus  far  as  if  the  proceedings  in 
this  case  had  been  terminated  by  a  noUe  prosequi.  But  tlmt  entry 
may  have  been  a  Avholly  unimportant  and  immaterial  one,  or  indeed 
an  incompetent  fact.  The  plaintiff  avers  that  he  was  held  for  ap- 
pearance before  the  Superior  Court  at  the  term  holden  on  the  third 
Monday  of  December,  1872,  and  that  authenticated  copies  of  thd 
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complaint  and  warrant  and  proceedings  thereon  were  entered  upon 

the  docket  of  that  court;  and  though  he  does  not  state  the  facts 

chronolpgically  in  his  declaration,  yet  he  does  state  the  fact  that  at 

such  term  of  the  courc  the  grand  jury  found  no  bill  against  him, 

and  that  .on  the  2Gth  day  of  December  he  wjis  discharged  from 

custody  under  such  complaint  by  order  of  the  Superior  Court j  and 

it  has  been  repeatedly  held  that  the  discharge  of  a  party  because  the 

grand  jury  found  no  bill  against  him  is  a  legal  end  to  the  prosecu- 

tiou.     See  cases  cited   in    Car  clival  v.    Smithy  iihi   stijjra.     The 

plaintiff  avers  in  his  declaration  that  this  complaint  was  entered 

upon  the  docket  of  the  Superior  Court  at  December  term,  1872,  and 

avers  further  that  the  district  attorney  at  the  corrcs2)onding  term  of 

the  court  a  year  afterward  entered  a  nolle  prosegui      This  fact  may 

or  may  not  be  important.     If  inpoint  of  fact  it  shall  appear  that 

the  grand  jury  found  no  bill,  and  by  reason  thereof   the  court 

ordered  the  discharge  of  the  party  at  the  same  term  of  the  court,  it 

is  difficult  to  understand  what  legitimate  results  would  follow  from 

the  subsequent  entry  of  a  nolle  prosequi,  or  how  the  rights  of  a  party 

discharged  a  year  before  that  entry  could  be  affected. 

It  is  sufficient  if  the  plaintiff  in  his  declaration  states  facts  ujwn 

which,  if  proved,  he  would  be  entitled  to  a  verdict.     Wo  think  he 

has,  stated  such  facts  in  his  declaration.     Whether  when  he  offere 

his  proofs  it  shall  be  found  that  they  are  insufficient  in  law  or  in 

fact  to  support  his  allegations,  is  a  matter  into  which  we  cannot 

inquire  upon  this  denuirrcr. 

Demurrer  overruled. 

NoTS  BT  THB  REPORTER.  —  III  A]ygar  v.  WfxAston^  14  Vroom,  St,  it  was  held  as  follows*  No 
action  for  a  malicious  proAeciition  can  be  brought  while  the  criminal  proceedings  are  pend- 
ing. When  the  criminal  prosecution  is  ended,  if  it  terminates  in  favor  of  the  accused,  he 
may  then  maintain  his  action  for  a  malicious  prosecution.  Except  to  confer  on  the  accused 
the  capacity  to  sue,  the  manner  in  which  the  prosecution  terminated  la  immaterial.  The 
law  requires  only  that  the  particular  prosecution  complained  of  shall  luive  been  terminated 
—and  not  that  tlie  liability  of  tiie  plaintifT  to  prostitution  for  the  same  offense  shall  have 
been  extinguished  —  before  the  action  for  malicious  prosecution  is  brouglit  Consequently 
the  refusal  of  the  grand  jury  to  find  an  Indictment,  a  naillc  prosequi^  or  any  proceeding  by 
which  the  particular  prosecution  is  disposed  of  in  such  a  manner  that  it  cannot  be  revived, 
and  that  the  prosecutor,  if  ho  intends  to  proceed  further,  must  institute  proceedings  dc 
novo.  Is  asufflcitMit  tcrmlnition  of  the  prosecution  to  enable  the  plaintiff  to  bring  his  action. 
Joh}v*t()}ie  V.  Suiton^  1  T.  R.  r)44;  Stewart  v.  Stmnchnrn.  98  U.  S.  187;  Purccl!  v.  Mcl^amara^ 
I  Camp.  199;  and  9  East,  3:1;  S;//.r-s  v.  Duul}nr,  1  Camp.  i?02;  IncJalm  v  Berry,  id  200; 
WaVi.H  V.  Alinnc,  id.  201;  Ta-jlor  v.  Tn.Vans,  2  B.  &  Ad.  sn:  Nichnlmn  v.  OnjhUl,  4  B.  &  C. 
21;  Blatchfonl  v.  Ow/,  2B.  &  Ad.  179;  McDonnlrlw  Ri^tke,  2 Bing.  N.  C.  817,  Darts  v 
Pardy,  6  B.  &  C.  225;  Panton  v.  in/Zm »i8,  2  Q.  B.  169;  Txirmr  v.  Amhlcr,  lOid.  253  The 
only  exception  to  the  rule  that  no  action  will  lie  for  a  malicious  prosecution  until  the 
criminal  prosecution  has  terminated  In  the  plaintiff's  favor,  is  where  the  prosecution  is  In 
itself  of  such  a  nature  that  the  accused  has  no  opportunity  to  contest  the  complaint  and 


JANUABY  TERM,  1881.  433 

Newton  t.  Seaman's  Friend  Society. 

obtain  a  decision  in  his  favor ;  as  where  the  plaintiff  was  committed  on  articles  of  peace» 
for  a  definite  term,  unless  he  should  find  sureties  for  the  peace.  In  such  a  case  the  plaint* 
iff  is  allowed,  ex  nece»itate  rei,  to  maintain  his  action,  thoui^  he  was  dischai^ed  by  the 
•effluxion  of  the  time  for  which  he  was  committed,  for  the  reason  that  he  is  not  at  liberty 
to  controvert  the  statement  of  the  defendants  in  making  the  complaint,  and  therefore 
could  not  have  a  hearing  and  obtain  a  favorable  decision.  Siewourd  v.  Ofxnnett,  7  U.  B. 
(N.  S.)  191;  Castrique  v.  Behrens,  3  B.  &  E.  708 ;  Basebe  v.  MaUhews,  L.  R..  2  C.  P.  684. 
A  discharge  under  a  statute  for  not  bringing  on  the  trial  of  an  indictment  at  the  term  in 
which  issue  is  Joined,  or  at  the  term  after,  operates  only  to  discharge  the  accused  from 
imprisonment  or  from  his  recognizance,  and  not  from  the  indictment  or  from  the  legal  con* 
sequences  of  his  crime,  and  is  not  such  a  termination  of  the  criminal  prosecution  as  wiU 
apable  the  accused  to  bring  an  action  for  malicious  prosecution.  The  dictum^  in  Potter 
T.  Catiteline^  12  Vroom,  22,  that  a  rejection  of  the  complaint  by  the  grand  Jury  is,  in  an  action 
for  a  malicious  prosecution,  prima  facU  evidence  of  want  of  probable  cause,  disapproved. 
Oarft y.CleveZarul, CHOI, 94i;  JSTina ▼. PHehard,  1  Keble, 6S6;  QiM«n ▼. Batito, 6 Mod. Sia. 


Newtoit  t.  Seaman's  Fbiekd  Socibtt. 

(130  Mass.  91.) 
WUl  —  extrinsic  paper  referred  to  —  admimon  o/,  to  prabaie,  after  «oiQL 

Jl  paper  referred  to  in  a  will,  and  containing  directions  for  the  dispoBition  of 
the  estate,  but  not  execated  or  witnessed  as  a  will,  shonld  be  admitted  to 
probate  as  part  of  the  will,  if  it  was  in  existence  at  the  date  of  the  will  and 
is  clearly  identified  ;  and  when  omitted  by  mistake  at  the  probate  of  the 
will,  it  maj  be  afterward  admitted,  although  the  time  for  appealing  from 
the  decree  of  probate  has  elapsed. 

APPEAL  from  a  decree  admitting  a  book  to  probate  aa  part  of  a 
will.     The  opinion  states  the  facts. 

W.  W.  Rice  £  8.  Ifaynes,  for  appellants. 

W.  &  £.  Hopkins,  for  appellees. 

Gray,  0.  J.  If  a  will,  executed  and  witnessed  as  required  by 
statute,  incorporates  in  itself  by  reference  any  document  or  paper 
not  80  executed  and  witnessed,  whether  the  paper  referred  to  be  in 
the  form  of  a  will  or  codicil,  or  of  a  deed  or  indenture,  or  of  a 
mere  list  or  memorandum,  the  paper  so  referred  to,  if  it  was  in 
existence  at  the  tiiiie  of  the  execution  of  the  will,  and  is  identified 
by  clear  and  satisfectory  proof  as  the  paper  referred  to  therein,  takes 
effect  as  part  of  the  will,  and  should  be  admitted  to  probate  as  such. 
AUen  y.  Haddock,  11  Moore  P.  G.  427  ;  Singleton  v.  Tomlinson,  3 
App.  Gas.  404  ;  Jackson  v.  Babcock,  12  Johns.  389  ;  Tonnele  y. 
Vol.  XXXIX  —  65 
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Hall,   4  Gomst.    140 ;  Chambers  v.  McDaniely  6  Ired.    226 ;  BeaU 
V.  Ounningliain,  3  B.  Moiir.  390 ;  Harvy  v.  Chouteau,  14  Mo.  587. 

In  Lormg  v.  Sunnier,  23  Pick.  98,  102,  Mr.  Justice  Morton* 
said,  "  There  is  no  doubt  that  a  valid  bequest  or  devise  may  be 
made  by  reference  to  objects  and  documents  not  incorporated  in  or 
annexed  to  the  will."  In  that  case  the  will  contained  this  clause  : 
"I  have  given  to  my  son,  Nathaniel  Loring,  Jr.,  one  thousand 
dollars  by  note  for  his  full  part  of  my  estate.*'  It  was  held  that  this 
was  a  valid  legacy  of  the  sum  of  $1,000,  although  the  note  had  no 
validity  as  a  note,  for  want  of  consideration,  and  had  not  been  made 
with  any  testamentary  intent.  It  is  tnie  that  the  amount  of  the 
legacy  there  appeared  on  the  face  of  the  will.  But  in  Wilbar  v. 
Smith,  5  Allen,  194,  this  feature  was  wanting  ;  the  testator,  having 
signed  and  delivered  to  four  of  his  children  respectively  promissory 
notes,  which  were  without  consideration  and  ineffectual  as  gifts 
mortis  causay  on  the  same  day  made  his  will,  by  which,  after  various 
pecuniary  legacies  to  other  children  and  grandchildren,  he  gave  to 
the  four  children  "  an  equal  proportion  with"  the  others,  **  each 
to  have  in  the  same  proportion  as  I  give  in  this  will,  together  with 
the  notes  of  this  date  to  "  the  four  children  ;  and  it  was  held  that 
the  four  took  specific  legacies  of  the  amounts  of  the  notes.  And  in 
Tlmyer  v.  WeUingto7i,  9  Allen,  283,  292,  it  was  said  by  the  court, 
'*  A  testator  may  refer  expressly  to  a  paper  already  executed,  and 
describe  it  with  such  particularity  as  to  incorporate  it  virtually  into 
the  will,  or  he  may  refer  to  deeds  or  other  instruments,  or  monu- 
ments, or  existing  facts,  to  which  reference  may  be  had  in  constru- 
ing his  will." 

In  Allen  Y,  Maddock,  above  cited,  a  codicil  headed,  **This  is  a 
codicil  to  my  last  will  and  testament,"  wiis  duly  executed  and  at- 
tested in  1856  ;  upon  search  among  the  paixjrs  of  the  testatrix  after 
her  death,  there  was  found,  inclosed  in  a  sealed  envelope  on  which 
were  written  the  words  "  Mrs.  Ann  Foote's  will,"  a  will  executed  by 
her  in  1851,  but  not  so  attested  as  to  have  any  validity  as  a  will,  and 
no  other  testamentary  paper  of  any  description  was  found.  Mr. 
Pemberton  TiEiGH  (afterward  Lord  Kikgsdown)  delivered  the 
judgment  of  himself.  Dr.  Lushingtox,  Sir  Edward  Ryan  and  Sir 
Cresswell  Cresswell,  affirming  the  decree  of  Sir  John  Dodson, 
reported  in  Deane,  325  ;  and  upon  an  elaborate  review  of  the 
authorities,  holding  that  this  will  was  suflSciently  identified  as  the 
last  will  referred  to  by  the  cedicil  of  1856,  and  was  incorporated 
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with  and  made  valid  by  that  codicil,  and  that  the  two  should  be 
admitted  to  probate  as  together  constituting  the  last  will  and  codicil 
of  the  testatrix,  although,  as  was  observed  in  the  judgment,  since 
the  St  of  7  W.  Iv.  &  1  Vict.,  c.  26  (as  under  our  Gen.  Sts.,  c.  92, 
g  6),  ''  no  paper  not  properly  executed  and  attested  can,  in  strict- 
ness, be  for  any  purpose  a  will  or  codicil.*' 

Several  decisions  of  Sir  Herbert  J enker  Fust  since  the  statute, 
not  referred  to  in  that  judgment,  are  to  the  like  effect.  For  instance, 
where  a  widow  made  a  wi]J  devising  and  bequeathing  all  her  real 
and  personal  estate  upon  the  trusts  expressed  in  the  will  of  her  late 
husband,  which  she  described  by  its  date  and  as  having  been  after- 
ward revoked,  it  was  held  that  the  revoked  will  of  her  husband 
should  be  admitted  to  probate  as  part  of  her  will.  Goods  of 
Durharriy  1  Notes  of  Cases,  365  ;  s.  c,  3  Curt.  Eccl.  57.  So  where 
a  testator  left  property  to  his  eldest  son,  in  trust  for  himself  and 
the  other  children  as  expressed  in  an  indenture  of  settlement  made 
between  him  and  the  testator  two  years  before,  it  was  held  tliat  the 
indenture  was  part  of  the  will,  but  that  as  the  original  indenture 
ought  to  be  retained  by  the  trustee,  a  notarial  copy  should  form  part 
of  the  probate.*  Ooods  of  Dickins,  1  Notes  of  Cases,  398  ;  s.  c,  3 
Curt.  Eccl.  60.  And  where  a  testator  left  a  will  and  codicil,  and  on 
the  first  page  of  the  will  referred  to  "  the  paper  hereunto  annexed, 
as  a  further  distribution  of  my  effects,"  and  at  his  death  the  will 
and  codicil  were  found  in  a  sealed  packet,  and  attached  to  the  will 
by  a  pin  was  a  paper  containing  such  a  disposition  and  stated  by 
the  testator  to  be  the  paper  referred  to  in  the  will,  this  paper  wad 
admitted  to  probate  as  part  of  the  will.  Ooods  of  Willesford,  1 
Notes  of  Cases,  404 ;  s.  c,  3  Curt.  Eccl.  77.  See  also  Goods  of 
Bacon,  3  Notes  of  Cases,  644 ;  Goods  ofSmarti,  4  Notes  of  Cases,  38. 

In  Dickinson  v.  Stidolph,  11  C.  B.  (N.  S.)  341,  a  testatrix,  on 
August  27,  1819,  made  a  will  executed  and  attested  in  the  manner 
required  to  pass  both  real  and  personal  estate,  making  specific  de- 
vises and  bequests  containing  no  residuary  devise,  appointing  an 
executrix,  and  "revoking  all  former  wills,  excepting  two  memoran- 
dums dated  May  10, 1819,  which  are  to  remain  in  force  with  this 
my  last  will."  After  death,  one  memorandum  only  dated  May  10, 
1819,  was  found,  which  was  signed  by  her  and  attested  sufficiently 
for  a  will  of  personal  property,  but  not  for  a  will  of  real  estate,  and 
which,  though  not  styling  itself  a  will,  purported  to  dispose  of  her 
property,  without  mentioning  whether  it  was  real  or  personaL 
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This  memorandum  was  admitted  to  probate  with  the  will,  but  by 
the  law  of  England  was  not  thereby  established  as  to  real  estate. 
But,  in  an  action  at  law  to  try  the  title  to  the  real  estate,  it  waa 
held  after  advisement,  in  a  judgment  delivered  by  Mr.  Justice 
Williams  (the  author  of  the  Treatise  on  Executors,  and  a  master 
of  the  law  of  wills)  in  behalf  of  himself  and  of  Chief  Justice  Eblb 
and  Justices  Willes  and  Byles,  that  the  memorandum  was  in- 
corporated in  and  republished  by  the  will,  and  operated  on  the 
Teal  estate  of  the  testatrix.  , 

In  QuiJuiinpton  v.  Ooingy  24  W.  R.  917,  a  testator  by  his  will  de- 
clared, for  the  information  of  his  trustees,  that  the  amounts  or  val- 
ues entered  on  a  certain  page  of  his  ledger,  dated  fourteen  days 
earlier  than  the  will  and  signed  by  him,  were  the  only  advancements 
either  by  way  of  gift  or  loan,  previously  made  by  him  to  any  of  his 
children.  Sir  Gbohge  Jessell,  M.  R.  ,  held  that  the  entries  so  signed 
on  that  page  of  the  ledger  must  be  regarded  as  part  of  the  wUl,  and 
conclusive  for  the  purposes  of  the  will,  although  the  sums  entered 
therein  differed  from  those  in  fact  received  by  the  children. 

The  cases  of  Snuxrt  v.  Prujeariy  6  Ves.  560;  Wilkinson  v.  Adam^ 
1  V.  &  B.  422,  Daion  v.  Harris,  4  Bligh  N.  R.  321,  and  Croker  v. 
Hertford,  4  Moore  P.  C.  339,  merely  show  that  clear  proof  of  the 
identity  of  the  paper  referred  to,  and  of  its  existence  at  the  time  of 
the  execution  of  the  will,  is  essential,  and  was  not  made  to  the  satis- 
faction of  the  court  in  those  cases. 

It  is  usual  and  proper,  though  not  absolutely  necessary,  that  a 
paper  sufficiently  referred  to,  and  in  existence  at  the  date  of  the 
will,  and  clearly  identified,  should  be  set  out  in  the  probate ;  and 
this  should  always  be  done  when  the  executors  desire  it,  and  the 
paper  is  in  their  possession,  in  order  that  the  entire  disposition  of 
the  estate  may  appear  upon  the  record.  Slieldon  v.  Sheldon,  3  Notes 
of  Cases,  250 ;  s.  c,  1  Rob.  Eccl.  81;  Goods  of  SMhorp,  L.  B.»  1 
P.  &  D.  106;  Bizzey  v.  Flight,  3  Oh.  Div.  269;  Quikampton  v. 
Going,  above  cited. 

In  the  present  case,  the  testator  by  the  third  codicil  expressly 
revokes  that  part  of  the  will  which  gives  the  directions  for  the  pay- 
ment of  legacies,  and  orders  and  directs  his  executors  to  pay  the 
legacies  mentioned  in  his  will  and  codicils  as  nearly  as  may  be  ac- 
cording to  the  directions  written  in  a  book  by  Melvin  W.  Pierce, 
signed  by  the  testator  and  witnessed  by  Pierce.  The  book  admitted 
to'probat&containssuch  directions,  so  written,  signed  and  witnessed. 


JANUABY  TEEM,  1881.  43J. 

Osborne  v.  Morgan. 

Bpecifying  the  property  out  of  which  eaoh  l^;acy  is  to  be  paid;  and 
with  the  exception  of  two  memoranda  in  the  margin^  which  weee. 
excluded  from  the  probate,  is  agreed  by  the  parties  to  haye  been  in 
its  present  form  at  the  time  of  the  making  of  the  third  codiciL 
There  is  no  doubt  therefore  of  the  identity  of  the  document  re- 
ferred to,  nor  of  its  existence  at  the  date  of  the  execution  of  the 
testamentary  instrument  which  refers  to  it. 

The  fact  that  the  book  was  in  the  possession  and  control  of  tha 
testator  might  require  a  close  scrutiny  of  the  evidence  that  it  re* 
mained  in  the  same  condition  as  at  the  time  of  the  execution  of  the 
codicil,  if  there  were  any  controversy  upon  that  point,  but  is 
otherwise  immaterial.  It  is  not  necessary  that  every  portion  of  a 
will  should  be  verified  by  the  signature  of  the  testator  and  the  at* 
testation  of  the  witnesses ;  it  is  sufficient  that  the  different  sheets 
or  papers  should  clearly  appear  upon  their  face,  or  by  extrinsic  evi- 
dence, to  have  formed  part  of-  the  will  at  the  time  of  its  execution 
and  attestation.  Bla  v.  Edwards,  16  Gray,  91,  99  ;  Marsh  v. 
Marsh,  1  Sw.  &  Tr.  528. 

The  document  in  question,  which  was  in  law  jmrt  of  the  will, 

having  by  mistake  not  been  presented  for  probate  with  the  wjjl,  tha 

Probate  Court  had,  and  rightly  exercised,  the  power  to  admit  it  to 

probate  afterward.     Waters  v.  Siickney,  12  Allen,  1 ;  Musser  v. 

Curry,  3  Wash.  C.  C.  481. 

Decree  affirimdn 
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(180  Mass.  102.) 

Master  and  servarU  —  action  by  servant  against  eo-^eroani  fornegligenee. 

One  servant  ma^r  maintain  an  action  for  an  injury  negligently  inflicted  on  hixft 

by  a  oo-Berrant.    {See  note,  p,  442.) 

ACTION"  of  damages  for  personal  injury  by  negligence.    The 
opinion  states  the  case.     The  defendant  had  judgment  be* 
low, 

0.  R  Verry  £  ff.  JL  Parker,  for  plaintiff. 

:  S.  B.  Hopkins  H.  F.  T.  Blaehtner,  for  dotendttnta* 
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Oray,  0.  J.  The  declaration  is  m  tort  and  the  material  allega- 
tions of  fact,  which  are  admitted  by  the  demurrer,  are  that  while 
the  plamtiff  was  at  work  tvs  a  carpenter  in  the  establishment  of  a 
manufacturing  corporation,  putting  up  by  direction  of  the  eoi*pora- 
tion  certain  partitions  m  a  room  in  which  the  corpomtion  was  con- 
ducting the  business  of  making  wire,  the  defendants,  one,  the 
superintendent,  and  the  others,  agents  and  servants  of  the  corpora- 
tion being  employed  in  that  business,  negligently  and  without 
regard  to  the  safety  of  persons  rightfully  in  the  room,  placed  a 
tackle-block  and  chains  upon  an  iron  rail  suspended  from  the  ceil- 
ing of  the  room  and  suffered  them  to  remain  there  in  such  a  man- 
ner and  so  unprotected  from  falling  that  by  reason  thereof  they  fell 
upon  and  injured  the  plaintiff.  Upon  these  facts  the  plaintiff  was 
a  fellow-servant  of  the  defendants.  ParwM  v.  Boston  S  Worcester 
Railroad,  4  Mete.  49;  Albro  v.  Agawam  Canal,  6  Cush.  75  ;  Oil- 
man  v.  Eastern  Hailroad,  10  Allen,  233  and  13  id.  433;  ff olden  v. 
Fitchburg  Railroad,  129  Mass.  268;  Morgan  v.  Vale  of  Neath  Rail- 
way, 5  B.  &  S.  570,  736  and  L.  R.,  1  Q.  B.  149. 

The  ruling  sustaining  the  demurrer  was  based  upon  the  judg- 
ment of  this  court  delivered  by  Mr.  Justice  Merrick  in  Albro  y. 
Jaquith,  4  Gray,  99,  m  which  it  was  held  that  a  person  employed 
in  the  mill  of  a  manufacturing  corporation  who  sustained  injuries 
from  the  escape  of  inflammable  gas,  occasioned  by  the  negligence 
and  unskilfulness  of  the  superintendent  of  the  mill  in  the  man- 
agement of  the  apparatus  and  fixtures  used  for  the  purpose  of  gen- 
erating, containing,  conducting  and  burnmg  the  gas  for  the  lighting 
of  the  mill,  could  not  maintain  an  action  against  the  superintend- 
ent. But  upon  consideration  we  are  all  of  the  opinion  that  that 
judgment  is  supported  by  no  satisfactory  reasons  and  must  be  over- 
ruled. 

The  principal  reason  assigned  was  that  no  misfeasance  or  positive 
act  of  wrong  was  charged  and  that  for  nonfeasance,  which  was 
merely  negligence  in  the  performance  of  a  duty  arising  from  some 
express  or  implied  contract  with  his  principal  or  employer,  an  agent 
or  servant  was  responsible  to  him  only  and  not  to  any  third  person. 
It  is  often  said  in  the  books  that  an  agent  is  responsible  to  third  per- 
sons for  misfeasance  only  and  not  for  nonfeasance.  And  it  is  doubt- 
less true  that  if  an  agent  never  does  any  thing  toward  carrying  out 
his  contract  with  his  principal  but  wholly  omits  or  neglects  to  do 
80,  the  principal  is  the  only  person  who  can  maintain  any  action 
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against  him  for  the  nonfeasance.  But  if  the  agent  once  actually  un- 
dertakes and  enters  upon  the  execution  of  a  particular  work,  it  is  his 
duty  to  use  reasonable  care  in  the  manner  of  executing  it  so  as  not  to 
cause  any  injury  to  third  persons  which  may  be  the  natural  conse- 
quence of  his  acts;  and  he  cannot,  by  abandoning  its  execution  mid- 
way and  leaving  things  in  a  dangerous  condition,  exempt  himself 
from  liability  to  any  person  who  suffers  injury  by  reason  of  his  hav- 
ing 80  left  them  without  proper  safeguards.  This  is  not  nonfea- 
sance or  doing  nothing,  but  it  is  misfeasance,  do*.ng  improperly. 
Ulpian  in  Dig.  9,  2,  27,  9;  Paraom  v.  Winchdly  5  Cush.  592;  Bell 
V.  JoaselyUy  3  Gray,  309;  Nowell  v.  WrigJU,  3  Allen,  166;  Hornier 
V.  Latorencey  8  Vroom,  46.  Negligence  and  unskilfulness  in  the 
management  of  inflammable  gas,  by  reason  of  which  it  escapes  and 
causes  injury,  can  no  more  be  considered  as  mere  nonfeafiance 
within  the  meaning  of  the  rule  relied  on,  than  negligence  in  the 
control  of  fire  as  in  the  case  in  the  Pandects;  or  of  water  as  in  Bell 
V.  Josselpi;  or  of  a  drawbridge  as  in  Nowell  v.  Wright;  or  of  domes- 
tic animals  as  in  Parsons  y.  Winchelly  and  in  the  case  in  New 
Jersey. 

In  the  case  at  bar  the  negligent  hanging  and  keeping  by  the  defend- 
ants of  the  block  and  chains  in  such  a  place  and  manner  as  to  be  in 
danger  of  falling  upon  persons  underneath,  was  a  misfeasance  or  im- 
proper dealing  with  instruments  in  the  defendant's  actual  use  or 
control,  for  which  they  are  responsible  to  any  person  lawfully  in  the 
room  and  injured  by  the  fall  and  who  is  not  prevented  by  his  re- 
lation to  the  defendants  from  maintaining  the  action.  Both  the 
ground  of  action  and  the  measure  of  damages  of  the  plaintiff  are 
different  from  those  of  the  master.  The  master's  right  of  action 
against  the  defendants  would  be  founded  upon  his  contract  with 
them,  and  his  damages  would  be  for  the  injury  to  his  property,  and 
could  not  include  the  injury  to  the  person  of  this  plaintiff,  because 
the  master  could  not  be  made  liable  to  him  for  such  an  injury  re- 
sulting from  the  fault  of  fellow-servants,  unless  the  master  had 
himself  been  guilty  of  negligence  in  selecting  or  employing  them. 
!rhe  plaintiff's  action  is  not  founded  on  any  contract  but  is  an  ac- 
tion of  tort  for  injuries  which  according  to  the  common  experience 
of  mankind  were  a  natural  consequence  of  the  defendant's  negli- 
gence. The  fact  that  a  wrongful  act  is  a  breach  of  a  contract  between 
the  wrong-doer  and  one  person  does  not  exempt  him  from  the  re- 
sponsibility for  it  as  a  tort  to  a  third  person  injured  thereby. 
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Hawhesworth  v.  Thompsoriy  98  Mass.  77;  Norton  v.  Sewall,  106  id. 
143;  s.  c,  8  Am.  Rep.  298;  May  v.  Western  Union  Telegraph,  11^ 
Mass.  90;  Grimull  v.  Western  Union  Telegraphy  113  id.  299,  305 ; 
s.  c,  18  Am.  Rep.  485;  Avies  v.  Union  Railway,  117  Mass.  541 ; 
s.  c,  19  Am.  Rep.  42C;  Mulchey  v.  Methodist  Religious  Society ^ 
125  Mass.  487;  Rapson  v.  CuMit,  9  M.  &  W.  710 ;  George  v.  Skiv- 
ington,  L.  R.,  5  Exch.  1 ;  Parry  v.  Smith,  4C.  P.  D.  325;  Foulkes 
V.  Metropolitan  Railway,  4  id.  267  and  5  id.  157.  This  case  does 
not  require  us  to  consider  whether  a  contractor  or  a  servant  wha 
has  completed  a  vehicle,  engine  or  fixture,  and  has  delivered  it  to 
his  employer,  can  be  held  responsible  for  an  injury  afterward  suf- 
fered by  a  third  person  from  a  defect  in  its  original  construction- 
See  Winterbottom  v.  Wright,  10  M.  &  W.  109;  Collis  v.  Selden,  L. 
R.,  3  C.  P.  495;  Albany  v.  Cunliff,  2  Comst.  165;  Tfiomas  v.  Wiiv- 
Chester,  2  Seld.  397,  408;  Coughtry  v.  Ohbe  Woolen  Co,,  56  N.  Y. 
124,  127;  s.  c,  15  Am.  Rep.  389. 

It  was  further  suggested  in  Albro  v.  Jaquith,  that  many  of  th& 
considerations  of  justice  and  policy,  which  led  to  the  adoption  of 
the  rule  that  a  master  is  not  responsible  to  one  of  his  servants  for 
the  injurious  consequences  of  negligence  of  the  others,  were  equally 
applicable  to  actions  brought  for  like  causes  by  one  servant  against 
another.  The  only  such  considerations  specified  were  that  the  ser- 
vant, in  cither  case,  is  presumed  to  understand  and  appreciate  the 
ordinary  risk  and  i)eril  incident  to  the  service,  and  to  predicate  his 
compensation,  in  some  measure,  upon  the  extent  of  the  hazard  he 
assumes,  and  that  ^'  the  knowledge,  that  no  legal  redress  is  afforded 
for  damages  occasioned  by  the  inattention  or  unfaithfulness  of  other 
laborers  engaged  in  the  same  common  work,  will  naturally  induce 
each  one  to  be  not  only  a  strict  observer  of  the  conduct  of  others, 
but  to  be  more  prudent  and  careful  himself,  and  thus  by  increased 
vigilance  to  promote  the  welfare  and  safety  of  all."  The  casea 
cited  in  support  of  these  suggestions  were  Farwell  v.  Boston  & 
Worcester  Railroad,  4  Mete.  49,  and  King  v.  Boston  £  Worcester 
Railroad,  9  Cush.  112,  each  of  which  was  an  action  by  a  servant 
against  the  master;  and  it  is  hard  to  see  the  force  of  the  sugges- 
tions as  applied  to  an  action  by  one  servant  against  another  ser- 
vant. 

Even  the  master  is  not  exempt  from  liability  to  his  servants  for 
his  own  negligence;  and  the  servants  make  no  contract  with,  and 
receive  no  compensation  from,  each  other.     It  may  well  be  doubted 
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whether  a  knowledge,  on  the  part  of  the  servants,  that  they  were 
in  no  event  to  be  responsible  in  damages  to  one  another,  would 
tend  to  make  each  more  careful  and  prudent  himself.  And  the 
mention  by  Chief  Justice  Shaw,  in  Farwell  v.  Boston  <£  Worcester 
Railroad  J  of  the  opportunity  of  servants,  when  employed  together, 
to  observe  the  conduct  of  each  other,  and  to  give  notice  to  their 
common  employer  of  any  misconduct,  incapacity,  or  neglect  of 
duty,  was  accompanied  by  a  cautious  withholding  of  all  opinion 
upon  the  question  whether  the  plaintiff  had  a  remedy  agaiuvst  the 
person  actually  in  default ;  and  was  followed  by  the  statement, 
(upon  which  the  decision  of  that  case  turned,  and  which  has  been 
affirmed  in  subsequent  cases,  some  of  which  have  been  cited  at  the 
beginning  of  this  opinion),  that  the  rule  exempting  the  master 
from  liability  to  one  servant  for  the  fault  of  a  fellow-servant  did 
not  depend  upon  the  existence  of  any  such  opportunity,  but  ex- 
tended to  cases  in  which  the  two  servants  were  employed  in  dif- 
ferent departments  of  duty,  and  at  a  distance  from  each  otlier. 
4  Mete.  59-61. 

So  far  as  we  are  informed,  there  is  nothing  in  any  other  reported 
case,  in  England  or  in  this  country,  which  countenances  the  de- 
fendants' position,  except  in  Southcote  v,  Stanley y  1  II.  &  N.  247 ; 
8.  c,  25  L.  J.  (N.  S.)  Ex.  339;  decided  in  the  Court  of  Exchequer 
in  1856,  in  which  the  action  was  against  the  master,  and  Chief 
Baron  Pollock  and  BarousALD£RSOX  and  Bramwell  severally  de- 
livered oral  opinions  at  tJie  clgse  of  the  argument.  According  to  one 
report.  Chief  Baron  Pollock  uttered  this  dictum  :  ^*  Neither  can 
one  servant  maintain  an  action  against  another  for  negligence  while 
engaged  in  their  common  employment."  1  II.  &  N.  250.  But  the 
other  report  contains  no  such  dictum,  and  represents  Baron  Alder- 
80N  as  remarking  that  he  was  "not  prepared  to  say  that  the  person 
actually  causing  the  negligence"  (evidently  meaning  *^  causing  the 
injury,"  or  "guilty  of  the  negligence,")  "whether  the  master  or 
servant,  would  not  be  liable."  25  L.  J.  (N.  S.)  Ex.  340.  The 
responsibility  of  one  servant  for  an  injury  caused  by  his  own  neg- 
ligence to  a  fellow-servant  was  admitted  in  two  considered  judg- 
ments of  the  same  court,  the  one  delivered  by  Baron  Aldersox  four 
months  before  the  decision  in  Southcote  v.  Stanley^  and  the  other 
by  Baron  Br  am  well  eight  months  afterward.  Wiggett  v.  Fox,  11 
Exch.  833,  839 ;  Degg  v.  Midland  Railway y  1  II.  &  N.  773,  781. 
It  has  since  been  clearly  asserted  by  Barons  Pollock  and  Huddle* 
Vol.  XXXIX  — 66 
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STON.  Swainson  t.  NortJieastern  Railway,  3  Exch.  D.  341,  343. 
And  it  has  been  affirmed  by  direct  adjudication  in  Scotland,  in  In- 
diana, and  in  Minnesota.  Wright  t.  Roxburgh,  2  Ct.  of  Sess.  Gas. 
(3d  series)  748;  Hifuh  v.  Harbou,  58  Ind.  121;  Hinds  y.  Overacker, 
66  id.  547;  8.  C,  32  Am.  Bep.  114;  Griffiths  v.  Wolfram,  22  Minn. 
185. 

Exceptions  sustained. 

NoTB  BT  THB  Bbpostbr.— In  Ofiffliths  T.  Wolfram,  supra,  the  court  said:  "  Whoever  was 
guilty  of  the  negligence,  if  there  was  any,  is  liable  to  plaintlfl,  unless  there  was  oontributory 
negligence  on  his  part,  for  any  injury  which  he  sustained  by  reason  of  it.  This  liability  does 
not  rest  upon  any  duty  imposed  by  privity  of  contract,  for  in  such  cases  there  may  not  be 
and  frequently  is  not  any  such  privity .  But  the  duty  of  each  to  do  the  work  with  proper  care 
grew  out  of  the  relation  which  existed  between  them  as  persons  engaged  in  the  same  work; 
for  where  several  persons  are  engaged  in  the  same  woric,  in  which  the  negligent  or  unsldl- 
ful  performance  of  his  part  by  one  may  cause  danger  to  the  others.  In  which  each  must 
necessarily  depend  for  his  safety  upon  the  good  faith,  skill  and  prudence  of  each  of  the 
others  in  doing  his  part  of  the  work,  then  it  is  the  duty  of  each  to  the  others  engaged  in  the 
work  to  exercise  the  care  and  skill  ordinarily  employed  by  prudent  men  in  similar  drcum- 
■tances,'* 


Bowman  v.  Hiller. 

(lao  Mass.  158.) 

NegiMMe  inttrumeiU  —  duress  of  maker  — indorset^s  UdbUUy, 

The  duroBS  of  the  maker  of  a  promissory  note  will  not  ayail  a  Yolontary  Indonai 

for  a  safScient  oonsideration. 

ACTION  on  a  promissory  note  against  indorser.     The  opinioQ 
states  the  case.     The  defendant  had  judgment  below. 

C.    W.  Richardso7i,  for  plaintiffs. 

W.  C.  Fabens,  for  defendants. 

Morton,  J.  The  question  whether  the  defendant  John  G. 
Hiller  signed  the  note  in  suit  under  duress  does  not  seem  to  us  to 
be  material  in  .this  case.  The  referee  finds  that  the  said  Hiller, 
being  the  financial  secretary  of  the  Marblehead  Reform  Club,  mis- 
appropriated the  funds  of  the  club  to  the  amount  of  the  note  in 
suit,  '^  under  circumstances  that  would  reasonably  justify-the  parties 
interested  in  the  suspicion  that  it  was  taken  fraudulently.''  The 
note  in  suit  was  giyen  in  discharge  of  this  liability.     If  the  threats 
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of  prosecution  recited  by  the  i^eferee  in  his  award  were  sufficient  to 
show  duress  as  to  him,  which  we  do  not  decide,  such  duress 
would  be  no  defense  to  the  other  defendants.  They  signed 
the  note  upon  a  sufficient  consideration,  and  without  any 
coercion  or  restraint  operating  upon  them.  The  duress  of  their 
principal  did  not  affect  their  free  agency,  and  will  not  defeat  the 
promise  which  they  voluntarily  made.  Robinson  y.  Gould,  11 
Gush.  55,  and  cases  cited. 
[Omitting  a  minor  point.] 

Judgment  for  the  plaintiffs. 


MORAK   V.    QOODWIK. 
(180Ma88.  158.) 

CM  damage  ad  —  action  hy  htubandfar  intoxioaUon  efwif&m 

A  haeband  maj  maintain  an  action  under  the  eivil  damage  act,  for  Injury  to 
hio  **mean8  of  eapport"  by  the  intoxication  of  hio  wife  caused  by  the  defend^ 
ant 

ACTION  under  the  civil  damage  act,  by  husband  for  injury  to 
his  "means  of  support*'  by  the  intoxication  of  his  wife  by 
liquors  sold  her  by  the  defendant.  The  plaintiff  had  judgment 
below, 

J.  P.  Sweeney,  for  defendant. 

E.  J.  Sherman  &  C.  U.  Bell,  tot  plaintiff. 

Lord,  J.  In  the  construction  of  a  statute,  all  its  language  is  to 
be  regarded,  not  only  for  the  purpose  of  showing  the  general  pur- 
pose and  object,  but  also  to  ascertain  if  any  private  or  special  wrong 
is  to  be  remedied,or  injury  is  to  be  redressed.  The  general  purpose 
of  the  Statute  of  1879,  chapter  297,  is  expressed  in  its  title:  "An 
act  to  provide  for  the  recovery  of  damages  for  injuries  caused  by  the 
use  of  intoxicating  liquors."  The  statute  commences  with  a  very 
*nnu8ual  phraseology ;  a  phraseology  which  the  legislature  undoubt- 
edly deemed  peculiarly  appropriate  to  the  subject-matter  of  the 
statute  :  **  Every  husband,  wife,  child,  parent,  guardian,  employer. 
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or  other  person,  Avho  shall  be  injured  in  person  or  property,  or  meanff 
of  support,  by  any  intoxicated  person,  or  in  consequence  of  the 
intoxication,  habitual  or  otherwise,  of  any  person,  shall  have  & 
right  of  action."  We  think  this  phraseology  has  a  force,  and  gives 
character  to  the  purpose  of  the  legislature,  and  the  objects  to  be 
accomplished  by  it,  beyond  what  would  be  found  in  the  use  of 
language  as  ordinarily  applied  in  a  statute,  "any  person  who  shall 
be  injured,"  etc.  We  think  the  language  itself  imports  that  the 
relations  of  husband  and  wife,  parent  and  child,  guardian  and  ward, 
employer  and  employed,  are  valuable  relations ;  that  they  are 
themselves  the  subject  of  injury  ;  that  those  relations  themselves- 
may  be  so  affected  by  the  excessive  use  of  intoxicating  liquors  as  to 
constitute  a  substantial  injury.  That  is,  that  drunkenness  of  a 
husband  may  be  of  substantial  injury  to  the  wife ;  of  the  wife,  to 
the  husband ;  of  the  parent,  to  the  child  ;  of  the  child,  to  the 
parent,  etc.  ;  and  the  subsequent  provision  that  a  married  woman, 
may  sue  in  her  own  name  and  recover  damages  to  her  separate  use, 
and  the  provision  that  a  minor  child  may  recover  damages,  which 
shall  be  secured  to  the  minor  himself,  or  a  trustee  for  his  use, 
as  the  court  may  direct,  tends  also  verj'  strongly  to  show  that  the 
legislature  regarded  as  capable  of  injury  the  family  and  social 
relations,  which  dninkcnness  abases  and  destroys,  and  that  the 
extent  of  such  injury  is  a  proper  subject  of  judicial  inquiry. 

It  is  not  necessary  however  to  rely  upon  this  construction  ot 
the  statute  to  enable  this  party  to  maintain  his  action.  His 
suit  is  brought  for  furnishing  liquor  which  caused  the  intoxication 
of  his  wife.  How  far  that  intoxication  was  an  injury  to  his  means 
of  support  was  a  question  for  the  jury.  That  -the  relation  of 
husband  and  wife  may  be  such  that  in  fact  as  well  as  in 
law  the  wife  may  be  wholly,  or  in  part  a  means  of  support  to 
her  husband,  is  very  clear ;  and  whether  such  relationship  exists, 
and  how  far  the  means  of  support  are  injured,  are  purely  questions 
of  fact,  to  be  determined  by  the  jury  upon  proper  instructions  from 
the  court,  which  in  this  case  were  given. 

The  claim  that  the  statute  is  unconstitutional,  because  in  dero- 
gation of  the  contract  of  license  itself,  clearly  cannot  be  supported. 
The  license  is  not  a  contract.  The  license  is  simply  an  authority 
to  sell  according  to  law,  and  subject  to  all  the  limitations,  restric- 
tions and  liabilities  which  the  law  imposes. 

Exceptions  overruled. 
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Wm — trust  —  uncertainty  —  charity  —  de»eroing. 

Alieqaeat  to  ezeeatora  in  trust  to  *' distribute  to  such  persons,  societies  or  in- 
stitutions as  thej  may  consider  most  deserving/'  is  void  for  indefinitenaos. 
(SeenoU,p.  453). 


B 


ILL  to  aToid  a  trust.     The  opinion  states  the  case. 


W.  O.  Russell  <&  0.  Putnam,  for  defendants. 
A.  A.  Ranney,  for  plaintiff. 

Gray,  0.  J.  Two  general  rules  are  well  settled  :  1st.  When  a 
gift  or  bequest  is  made  in  terms  clearly  manifesting  an  intention 
that  it  shall  be  taken  in  trust,  and  the  trust  is  not  sufficiently  de- 
fined to  be  carried  into  effect,  the  donee  or  legatee  takes  the  legal 
title  only,  and  a  trust  results  by  implication  of  law  to  the  donor 
and  his  representatives,  or  to  the  testator's  residuary  legatees  or 
next  of  kin.  Briggs  v.  Penny ^  3  DeG.  &  Sm.  525,  and  3  Macn.  & 
Gord.  546;  Thayer  v.  Wellington,  9  Allen,  283 ;  Sheedy  v.  Roach, 
124  Mass.  472;  s.  c,  26  Am.  Rep.  680.  2d.  A  trust  which  by  its 
terms  may  be  applied  to  objects  which  are  not  charitable  in  the 
legal  sense,  and  to  persons  not  defined,  by  name  or  by  class,  is  too 
indefinite  to  be  carried  out.  Morice  v.  Bishop  of  Durham,  9  Ves. 
899,  and  10  id.  521  ;  James  v.  Allen,  3  Meriv.  17 ;  Chamberlain 
v.  Stearns,  111  Mass.  267.  The  cases  illustrating  the  application 
of  these  rules,  referred  to  in  the  able  and  elaborate  arguments  of 
counsel,  are  so  numerous,  and  each  case  depends  so  much  upon  the 
wordmg  of  the  particular  instrument,  that  we  shall  mention  those 
<)ases  only  which  were  most  relied  on.  But  it  will  be  convenient 
first  to  examine  the  bequest  before  us. 

The  terms  of  this  bequest  clearly  manifest  the  intention  of  the 
testatrix  to  create  a  trust.  The  bequest  contains  no  words  tending 
to  show  that  the  executors  are  to  take  the  property,  or  any  part  of 
it,  absolutely  or  for  their  own  benefit;  and  by  our  law  no  such  in- 
tention is  to  be  implied.  Hays  v.  Jackson,  6  Mass.  149,  152,  153  ; 
Winship  v.  Bass,  12  id.  198,  204;  Nickerson  v.  Bowly,  8  Mete.  424, 
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431;  Story  Eq.  Jur.,  §  1208.  The  bequest  is  not  to  the  executors 
by  name,  but  is  to  them  and  the  survivor  of  them,  and  to  their 
successors  in  the  administration  of  the  estate.  All  the  property 
given  to  them  is  ^^  to  be  by  them  distributed  ;"  the  direction  to 
distribute  is  as  broad  as  the  gift.  The  proi)erty  is  not  ^'to  be  dis- 
posed of ''  at  the  unqualified  discretion  of  the  executory,  but  is  ^^to 
bo  distributed  "  according  to  their  judgment  of  the  deserts  of  the 
beneficiaries.  The  objects  of  the  bounty  of  the  testatrix  are  not 
otherwise  designated  than  as  ^^  such  persons,  societies  or  institu- 
tions as  they  may  consider  most  deserving.'*  And  there  is  no  indi- 
cation of  an  intention  that  the  executors  shall  not  be  held  legally 
accountable  for  a  proper  execution  of  the  trust. 

The  strongest  case  in  favor  of  the  defendants  is  Oibbs  v.  Bum- 
sey,  2  y.  &'  B.  294,  in  which  a  bequest  to  the  executors  named  in 
the  will,  ^*to  be  disposed  of  unto  such  person  and  persons,  and  in 
such  manner  and  form,  and  in  such  sum  and  sums  of  money,  as 
they  in  their  discretion  shall  think  proper  and  expedient,"  was  held 
by  Sir  William  Grant  to  give  the  executors  a  purely  arbitrary 
power  of  disposition,  and  consequently  a  beneficial  interest.  That 
case  differs  from  the  present  one  in  at  least  three  important  partic- 
ulars: 1st.  The  bequest  was  only  to  the  executors  named.  2d. 
Much  stress  was  laid  on  the  fact  that  the  words  "in  trust"  had 
been  used  in  many  other  places  in  the  will,  and  were  omitted  in 
this  clause.  3d.  An  authority  to  those,  to  whom  the  legal  title  is 
given,  "to  dispose  of"  the  property  "in  such  manner  an,d  in  such 
sums  and  to  such  persons  as  they  may  think  proper,"  is  more  con- 
sistent with  an  arbitraiy  j^ower  of  disposition  than  is  a  direction 
"to  distribute"  the  property  "to  such  persons,  societies  or  insti- 
tutions as  they  may  think  most  deserving."  And  the  decision  in 
Oibbs  V.  Rumsey  has  always  been  treated  by  the  English  courts  as 
not  to  be  extended  beyond  its  special  circumstances. 

In  Ralston  v.  Telfair y  2  Dev.  Eq.  255,  also  the  bequest  to  execu- 
tors, which  was  held  by  the  Supreme  Court  of  North  Carolina  to 
be  for  their  own  use,  was  in  the  less  restricted  form  "  to  be  disposed 
of  as  my  executors  think  proj^er."  In  the  subsequent  case  of  Green 
V.  Collins,  6  Ired.  139,  the  same  court  held  that  a  residuary  bequest 
to  the  testator's  wife,  "to  be  divided  among  my  children  as  she 
thinks  proper,"  created  a  plain  trust  for  the  benefit  of  the  chil- 
dren. 

Two  cases  resembling  Gibbs  v.  Rumsey,  much  more  nearly  thai^ 
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the  present  case  does,  were  decided  by  Sir  Johk  Leach.  One  was 
a  residuary  bequest  to  executors  in  trust,  in  default  of  further  di- 
rections of  the  testator,  to  pay  and  apply  the  same  to  any  lawful 
charitable  public  purposes,  or  to  any  person  or  persons,  and  in 
such  shares  and  proportions,  sort,  manner  and  form,  as  they  in  their 
discretion  should  think  ht.  Vezey  v.  Jamaon,  1  Sim.  &  Stu.  69. 
The  other  was  of  a  residuary  bequest  to  executors  **upon  trust  to 
dispose  of  the  same  at  such  times  and  for  such  uses  and  purposes 
as  they  shall  think  fit,  it  being  my  will  that  the  distribution 
thereof  shall  be  left  entirely  to  their  discretion.''  Fowler  v.  Oar- 
like,  1  Russ.  &  Myl.  232.  Each  was  held  to  be  a  plain  gift  in  trust, 
and  therefore  not  to  the  executors  for  their  own  benefit ;  but  too 
uncertain  for  the  court  to  execute,  and  therefore  a  resulting  trust 
to  the  next  of  kin. 

So  where  a  testator  gaye  a  fund  to  his  executors  upon  certain 
trusts,  and  declared  it  to  be  his  will  that  in  the  event  of  the  fail- 
ure of  these  trusts  (which  actually  happened)  his  said  trustees  and 
the  survivor  of  them,  his  executors  or  administrators,  should  apply 
the  same  "  to  and  for  such  charitable  or  other  purposes  as  they 
shall  think  fit,  without  being  accountable  to  any  person  or  persons 
whomsoever  for  such  their  disposition  thereof,"  Lord  Chancellor 
CoTTENHAM  held  that  this  was  a  gift  in  trust,  but  too  uncertain  to 
be  carried  into  effect.  He  distinguished  the  case  from  Gibha  v. 
Bumsey,  and  approved  the  decision  in  Fowler  v.  Oarlike,  and  made 
these  observations,  which  are  quite  applicable  to  the  case  before  us: 
"  If  the  fund  were  intended  for  the  executors'  own  benefit,  the 
testator  might  have  left  with  them  the  option  of  disposing  of  it ; 
but  they  are  to  pay  and  apply  it  for  certain  purposes  mentioned  in 
the  will.  Then  again  the  direction  to  the  executors  to  pay  and 
apply  the  fund  to  such  charitable  or  other  purposes  as  they  should 
think  fit,  is  very  inconsistent  with  the  notion  that  they  were  to  be 
absolutely  entitled  to  it."     Ellis  v.  Selbt/,  1  Myl.  &  Cr.  286,  296. 

The  omission  of  the  words  "in  trust "  is  unimportant  where,  as 
in  the  case  before  us,  an  intention  is  clearly  manifested  that  the 
whole  property  shall  be  applied  by  the  legatees  for  the  benefit  of 
others  than  themselves. 

Thus  where  a  sum  of  money  was  given  to  a  niece  of  the  testator 
"  for  the  express  purpose  of  enabling  her  to  present  to  either  branch 
of  my  family  any  portion  of  the  interest  or  principal  thereon  as 
she  may  consider  the  most  prudent,  and  in  the  event  of  her  death  I 
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empower  her  to  dispose  of  the  same  by  will  or  deed  to  those  or  either 
branch  of  her  family  she  may  consider  most  deserving  thereof,** 
it  was  held  by  Lord  Lang  dale,  M.  R,  and  by  Lord  Cottenham 
on  appeal  that  the  gift  was  in  trust,  but  that  the  trust  being  too  in- 
definite to  be  executed,  the  sum  was  part  of  the  donor's  general 
estate.     Stubbs  v.  Sargon,  2  Keen,  255,  and  3  MyL  &  Cr.  507, 

A  like  decision  was  made  in  Buckle  v.  Brisfow,  10  Jur.  (N.  S.) 
1095,  where  a  testator,  after  giving  bequests  and  legacies  to  several 
charitable  institutions  by  name,  gave  the  residue  of  his  property 
upon  trust  for  his  executors  to  hold  the  same  for  such  uses  and  par- 
poses  as  he  might  by  codicil  or  deed  direct  or  appoint,  and  in  de- 
fault thereof  then  for  the  same  to  be  expended  and  appropriated 
within  three  years,in  such  way  and  amounts,  and  for  such  purposes  as 
they  might  in  their. judgment  and  discretion  agree  upon.  Vice- 
Chancellor  Wood  (afterward  Lord  Chancellor  Hatherley)  said 
that  even  if  the  words  "in  trust"  had  been  omitted,  and  the  wwd 
'^appropriated"  had  been  used  alone  without  the  word  "ex- 
pended," the  result  must  have  been  the  same;  and  that  the  decision 
in  Gibbs  Y.  Eumsey  yfent  "to  the  very  outside  of  the  doctrine,'* 
and  "  no  case  would  be  decided  according  to  it  where  the  gift  is 
not  precisely  and  distinctly  in  the  words  there  mentioned."  See 
also  Yeap  Cheah  Neo  v.  Ong  Cheng  NeOy  L.  R.,  6  P.  0.  381,  389, 
390. 

In  McCormick  v.  GrogaUy  L.  R.,  4  H.  L.  82,  the  devise  was  ab- 
solute and  unqualified  of  the  testator's  whole  property  to  the  de- 
fendant, whom  he  described  as  "  my  most  sincere  and  valued  friend," 
and  appointed'  sole  executor ;  and  the  instrument  relied  upon  as 
creating  a  trust  was  a  letter  addressed  to  the  defendant  in  which 
the  testator  expressed  his  intentions  that  certain  persons  should  re- 
ceive certain  sums  of  money,  but  besides  otherwise  signifying  that 
he  left  it  to  the  defendant  to  caiTy  out  the  intentions  as  he  might 
think  best,  said,  "I  do  not  wish  you  to  act  strictly  to  the  foregoing 
instructions  but  leave  it  entirely  to  your  own  good  judgment  to  do 
as  you  think  I  would  if  living  and  as  the  parties  are  deserving;  and 
as  it  is  not  my  wish  that  you  should  say  any  thing  about  this  docu- 
ment, there  cannot  be  any  fault  found  with  you  by  any  of  the  par- 
ties should  you  not  act  in  strict  accordance  with  it."  Such  was  the 
case  of  which  Lord  Hatherley  (adopting  the  words  of  Lord  Jus- 
tice Christian  in  the  court  below)  said  that  if  it  were  possible  to 
look  into  the  thoughts  of  the  testator  when  he  was  inditing  tbe 
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will  and  letter  he  waa  *'  persuaded  that  wnat  we  should  find  there 
would  be  a  purpose  to  this  effect,  to  set  up  after  his  decease,  not  an 
executor  or  a  trustee,  but  as  it  were  a  second  self,  whom,  while  he 
communicates  to  him  confidentially  his  ideas  as  to  the  distribution 
of  his  property,  he  desires  to  invest  with  all  his  own  irresponsibility 
in  carrying  them  into  effect."    L.  R,  4  H.  L.  95. 

In  Meredith  v.  Meneage,  1  Sim.  542,  a  devise  of  a  testator's  estate 
to  his  wife  "  unfettered  and  unlimited,  in  full  confidence  and  with 
the  firmest  persuasion  that  in  her  future  disposition  and  distribu- 
tion thereof  she  will  distinguish  the  heirs  of  my  late  father  by  de- 
vising and  bequeathing  the  whole  of  my  said,  estate,  together  and 
entire,  to  such  of  my  said  father's  heirs  as  she  may  think  best  de- 
(serves  her  preference,"  was  held  by  the  House  of  Lords,  upon  the 
advice  of  Lord  Eldon  and  Lord  Redesdale,  not  to  create  a  trust, 
because  the  words  "  unfettered  and  unlimited  "  precluded  the  in- 
ference of  such  an  intention. 

In  Lumber.  Fames,  L.  R,  10  Eq.,  267 and L.  R,  6Ch.  597,  the 
bequest  was  to  the  testator's  wife,  "to  be  at  her  disposal  in  any 
way  she  may  think  best  for  the  benefit  of  herself  and  family." 
And  several  of  the  other  cases  cited  at  the  bar  were  of  unsuccessful 
attempts  to  impose  a  trust  by  reason  of  mere  precatory  words  upon 
property  bequeathed  to  a  wife  or  child  absolutely  and  without  re- 
striction. Sale  V.  Moore,  1  Sim.  534;  Eeid  v.  Atkinson,  Ir.  R.,  5 
Eq.  373;  in  re  Bond,  4  Ch.  D.  238;  Spooner  v.  Lovejoy,  108  Mass. 
529;  Hess  v.  Singler,  114  id.  56;  Sears  v.  CunningJiam,  122  id.  538. 

In  Stead  v.  Mellor,  5  Ch.  D.  225,  the  testatrix  gave  her  personal 
estate  to  her  executors  upon  trust  to  convert  into  money,  and  after 
payment  of  expenses,  debts  and  legacies,  to  hold  the  residue  in  trust 
for  such  of  two  nieces  of  hers  as  should  be  living  at  her  death, 
**  my  desire  being  that  they  shall  distribute  such  residue  as  they 
think  will  be  most  agreeable  to  my  wishes ; "  and  Sir  George 
Jessel,  M.  R.,  held  that  the  nieces  took  the  residue  for  their  own 
benefit.  To  have  held  otherwise  would  have  been  to  engraft  a  trust 
upon  a  trust,  in  a  case  in  which,  aa  the  master  of  the  rolls  observed, 
the  testatrix  had  used  the  words  ** in  trust"  in  the  gift  to  the 
executors  only,  and  beyond  that  had  merely  expressed  a  desire  that  the 
nieces  should  distribute  the  residue,  not  "  in  accordance  with  my 
views  and  wishes,"  or  "  as  they  know  will  be  most  agreeable  to  my 
wishes,  "  but"  as  they  think  will  be  most  agreeable  to  my  wishes," 

The  decision  in  Wells  v.  Doane,  3  Gray,  201,  turned  upon  the 
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pecnliar  provisions  of  the  wilL  The  testatrix,  after  devising  and 
bequeathing  the  residue  of  her  estate  "  to  my  nephew  Seth  Wells/* 
for  life,  and  at  his  death  to  such  charities  as  should  be  deemed  most 
useful  by  his  executor  or  administrator,  added,  '^  And  it  is  my  will 
and  intention  that  the  said  Seth  Wells  may  dispose  of  the  furniture, 
plate,  pictures  and  all  other  articles  now  in  my  house,  absolutely, 
as  he  may  deem  expedient,  in  accordance  with  my  wishes  as  other* 
wise  communicated  by  me  to  him.*'  Taking  the  two  clauses  together, 
the  court  concluded  that  they  had  the  same  meaning  as  if  the  will 
read  thus  :  ^^  I  give  all  the  residue  of  my  property,  except  the 
articles  in  my  house,  to  Seth  Wells  for  life,  and  I  authorize  him  to 
dispose  of  those  articles  absolutely,  as  he  may  deem  expedient."  It 
is  to  be  observed  that  the  bequest  was  to  the  nephew  by  name,  and 
not  as  executor,  although  he  was  appointed  executor  in  another 
part  of  the  will. 

The  decision  in  Wells  v.  Hawes,  122  Mass.  97,  has  no  bearing  upon 
this  case.  There  the  real  estate  was  devised  absolutely  to  the  person 
named  in  the  will  as  executor,  subject  to  no  trust  except  so  far  as  a 
tf ust  might  be  held  to  be  created  by  a  power  given  in  the  will  to 
sell  the  land  if  necessary  to  carry  out  the  purposes  of  a  memorandum 
left  with  him  by  the  testatrix  ;  and  the  only  point  decided  or  argued 
was,  that  there  being  no  evidence  either  of  such  memorandum  or 
of  such  necessity,  a  conveyance  by  him  without  license  from  the 
judge  of  probate  afforded  no  defense  to  a  real  action  brought  by  a 
creditor  of  his  who  had  attached  and  levied  upon  the  land. 

Upon  a  review  of  the  authorities,  we  find  nothing  in  them  to 
control  the  conqlusion,  based  upon  the  intention  which  appears 
to  us  to  be  clearly  manifested  on  the  face  of  this  will,  that  the 
executors  take  the  estate,  not  beneficially,  but  in  trust ;  and  that 
the  beneficiaries  not  being  described  by  name  or  by  class,  the 
trust  cannot  be  upheld  unless  its  purposes  are  such  as  the  law  deems 
charitable. 

The  trust  declared  cannot  be  sustained  as  a  charity.  There  is  no 
restriction  as  to  the  objects  of  the  trust,  except  that  they  must  be 
*'  such  persons,  societies  or  institutions  as  they  "  (the  trustees) ''  may 
consider  most  deserving.'*  "Deserving*'  denotes  worth  or  merit, 
without  regard  to  condition  or  circumstances,  and  is  in  no  sense  of 
the  "V^ord  limited  to  persons  in  need  of  assistance,  or  to  objects  which 
come  within  the  class  of  charitable  uses. 

A  bequest  for  the  relief  of  ** deserving  poor,**  or  of   "indigent 
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but  deserving  "  indiyiduals,  is  a  charitable  bequest,  not  by  force  of 
the  word  *' deserving,"  but  in  virtue  of  the  word  "poor"  or 
**  indigent,"  and  would  be  equally  charitable  if  the  word  * 'deserving" 
had  been  omitted.  Kendall  v.  Orafiger,  5  Beav.  300,  303.  So  a 
bequest  "for  the  education  of  deserving  youths"  is  charitable, 
because  it  is  for  the  promotion  of  education  and  learning.  Salton- 
stall  Y.  Sanders,  11  Allen,  446,  454.  And  i)ossibly  a  bequest  for 
"  deserving  literary  men  "  might  be  held  upon  like  grounds  to  be  a 
charity.     Thompson  v.  T/wmpson,  1  Coll.  381,  399. 

Bequests  for  poor  relations  have  been  held  to  be  charitable  bequests, 
Boyle  on  Charities,  31-36,  and  cases  cited ;  Oillam  v.  Taylor,  L.  R., 
16  Eq.  581 ;  Atlorney-Oeneral  v.  Northumberland,  7  Ch.  D.  745. 
But  for  **  such  relations  "  of  the  testator  as  are  ^' most  deserving" 
(without  *'poor"  or  any  equivalent  word)  is  not  a  charitable  use; 
and  includes  all  relations  of  the  testator  within  a  certain  degree, 
because,  as  was  observed  by  Sir  Joseph  Jekyll,  M.  B.,  a  court  of 
chancery  has  "  no  rule  of  judging  of  the  merits  of  the  testator's 
relations."  Doyley  v.  Attorney-General,  4  Vin.  Ab.  Charitable 
Uses,  C,  pi.  16 ;  s.  c,  2  Eq.  Cas.  Ab.  194,  pi.  15;  7  Ves.  68,  note  ; 
Harding  v.  Olyn,  1  Atk.  469 ;  Burrough  v.  Philcox,  6  Myl.  &  Cr. 
72,  91,  93  ;  Salusbury  v.  Denton,  3  K.  &  J.  529,  538. 

There  is  a  recent  English  case  singiilarly  in  point.  A  testator  by 
his  will  directed  his  trustees  to  pay  the  following  legacies  :  "  To 
the  Cancer  Hospital  £100  ;  to  Brompton  Hospital  for  Diseases  of 
the  Chest  £100  ;  to  the  Lord  Mayor  of  Dublin  for  the  time  being 
£100  for  such  objects  as  he  shall  deem  most  deserving  ;  to  the  Blind 
Asylum  New  Kent  Soad  £100 ;  to  Mrs.  Gladstone  of  No.  11  Carl- 
ton House  Terrace  to  be  applied  as  she  thinks  proper  in  charity, 
£200  ;  and  the  residaa  of  my  estate  I  bequeath  to  my  trustees  for 
such  objects  as  thej  consider  deserving,  whether  in  increase  of  the 
before-mentioned  ones  or  otherwise."  Vice-Chancellor  Wickens, 
a  most  accomplished  equity  judge,  held  that  the  bequest  to  the 
mayor  of  Dublin  and  the  residuary  gift  could  not  be  held  to  be 
limited  to  charitable  objects,  but  failed  altogether,  on  the  ground 
of  uncertainty.  Harris  v.  Du  Pasqtiier,  26  L.  T.  (N.  S.)  689  ;  s. 
C,  20  W.  R.  668. 

The  other  cases  cited  by  the  learned  counsel  for  the  defendants 
have  no  tendency  to  support  this  as  a  charitable  bequest. 

The  case  of  Offley^s  Charity,  described  generally  in  1  Cal.  Pro. 
Cb.  216,  and  in  Dwight's  Charity  Cases,  185,  as  of  legacies  '^  for 
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tke  benetiiof  apprentices  and  other  inhabitants  of  the  dtj  of 
Chestor/'  appears  by  the  dlst  Report  of  the  GommisBioners  of 
Ofaarities^  385^  re&rred  to  by  Mr.  Dwigbt^  to  have  been  of  money 
to  bo  lent  f rcira  time  to  time  *^  to  twenty-four  young  men  free  of  the 
mid  city  of  Chester,  of  honest  name  and  fame^  occupied  and  inhabi- 
tants within  the  said  city/'  twelve  of  whom  to  be  '^  such  as  had 
served  in  that  city  for  their  freedom  as  apprentices/'  and  the  income 
derived  from  such  loans  to  be  devoted  to  poor  persons  and  prisoners 
in  that  city  ;  and  thus  within  the  very  words  of  the  Stat,  of  43  Eliz., 
cb.  4,  §  1,  ^^  for  Bupportation,  aid  and  help  of  young  tradesmen  and 
handicraftsmen/'  and  for  relief  of  "  poor  people "  and  of 
''prisoners."  Duke  on  Charitable  Uses  (Bridgm.  ed.),  1,  131; 
Attan^-Chnerdl  v.  Itwimongtrs*  Co.y  Coop.  Pract.  Cas.  283  ;  Odell 
▼.  OdeU,  10  Allen,  1,  12  ;  Jackson  v.  Phillips,  14  id.  539,  569, 
§70  ;  In,  re  Priwn  Charities,  L.  R.,  16  Eq.  129. 

In  Westw  Knight,  1  Ch.  Cas.  134,  in  1669,  a  bequest  to  a  parish 
was  objected  to  because  it  did  not  say  to  what  use,  ''  whether  it 
were  for  the  poor,  or  for  repair  of  the  church,  or  highways,  etc.," 
and  was  upheld  by  Sir  Harbottle  Grimstone,  M.  R.,  and  applied 
fot*  the  benefit  of  the  poor  of  the  parish.  But  that  would  seem  to 
have  been  an  application  in  the  discretion  of  the  court  to  one  of 
several  uses,  all  of  which  were  charitable,  in  accordance  with  the 
rule  laid  down  in  an  earlier  case,  published  in  Tothill  twenty  years 
before,  that  when  no  use  is  mentioned  it  shall  be  decreed  to  the  use 
of  the  poor.  Fishery.  Hill,  Toth.  95;  (2ded.)  33;  s.  c,  Duke, 
484.  And  a  bequest  '^  for  the  use  and  benefit  of  said  parish  "  has 
always  been  held  in  England  to  be  a  good  charitable  bequest. 
Attorney' General  v.  Hotham,  Turn.  &  Russ.  20d  ;Attornei/'General 
v.  Webster,  L.  R.,  20  Eq.  483. 

A  gift  to  **  widows  and  orphans  "  of  a  particular  sect  or  parish, 
or  to  "  widows  and  children  of  seamen"  of  a  town,  is  good  because 
the  words  deai'ly  manifest  an  intention  to  relieve  a  class  of  persons 
under  a  common  need  of  assistance,  and  coming  within  the  spirit, 
if  not  within  the  letter,  of  the  statute  of  Elizabeth,  '^relief  of  aged, 
impotent  and  poor  people,"  *' maintenance  of  sick  and  maimed 
soldiers  and  mariners,"  and  "education  and  preferment  of 
•rphans."  Cook  v.  Duckenfield,  2  Atk.  563 ;  Powell  v.  Attorney- 
General,  3  Meriv.  48 ;  Attorney- General  v.  Comber ^  2  Sim.  &  Stu. 
93.  And  in  Rogers  ▼.  Thomas,  2  Keen,  8,  in  which  Lord  Langdalb 
a  beane^  ^*  to  the  inhabitants  of  Tawleaven  row  in  the 
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parish  of  Sethney/'  it  had  been  found  by  a  master  that  the  row 
consisted  of  seven  houses  which  were  entirely  occupied  by  poor 
fishermen  and  laborers  and  their  families. 

In  Oook  V.  Duckenfield,  2  Atk.  563,  in  Paice  y.  Archbishop  of 
Canterbury y  14  Ves.  364,  and  in  Pococh  y.  Attorney- Oenerdl^ZCh. 
D.  342,  the  testator  plainly  manifested  hifi  intention  to  devote  his 
property  to  charitable  uses  ;  in  the  first  case,  by  the  words,  *^  for 
Bueh  charitable  uses  and  purposes  as  I  ahall  direct  by  codicil  or 
otherwise  ;"  in  the  second  ease,  by  the  words,  "  all  the  renminders 
of  my  different  bequests  I  give  and  bequeath  in  trust  for  charitable 
purposes ;"  and  in  the  third  case,  by  the  word^,  '^  to  such  charitable 
institutions  as  I  shall  by  any  future  codicil  give  the  some ;"  and  each 
case  was  decided  upon  that  ground.  2  Atk.  569 ;  14  Vea.  371 ;  8 
Ch.  D.  346,  350 ;  SaUomtall  r.  Sanders,  11  Alkn^  458,  462L 

A  gift  to  charitable  or  public  purposes  is  good.  Dobm  v« 
Macdermoty  L.  K.,  3  Ch.  676.  But  if  the  trustees  are  authorized  to 
apply  or  distribute  it  to  other  purposes  or  persons,  it  is  void. 
Chamberlain  v.  Stearns,  Vezey  v.  Jamson,  and  JElUs  v.  Selby,  before 
cited. 

The  conclusion  of  the  whole  matter  is,  that  the  testatrix  having 
given  the  residue  of  her  property  to  her  executors  in  trust,  and  not 
having  defined  the  trust  sufficiently  to  enable  the  court  to  execute 
it,  the  plaintiff,  being  her  next  of  kin,  is  entitled  to  tiie  residue  by 
way  of  resulting  trust. 

Demurrer  overrwhd. 


Non  BT  TBS  Bbpokrb^To same effBet*  Adn^Y,  8mUh,  440odo. 60 ;  &Cn  MAm. Bepb 
424.  In  Hcukcth  y.  Murphy^  New  Jereey  Oourt  of  Chanoery,  February,  1882,  a  trust  **  to 
employ  the  amiual  income  of  the  said  moneys  so  Invested,  and  ftvm  time  to  time  to  tm 
Invested  for  the  relief  of  the  most  deBervlnir  poor  of  ite  city  of  Patenon  af oresiid  fiDravHV 
without  regard  to  color  or  sex ;  but  no  person  who  Is  known  to  be  Intemperate,  la^ 
immoral  or  mideservlng,  to  receive  any  benefit  from  the  said  fund,"  with  a  power  o(  ap* 
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(lao  MasB.  288.) 

Slander  and  MM  —  unauthoriz^  repetiHan  ^  prit&sffed  eammunpioihn. 

One  who  utters  a  slander  is  not  responsible  for  its  unauthorized  repetition  * 
A  libellous  letter  written  bj  a  minister  to  an  association  of  ministers  of  which 
he  is  not  a  member,  concerning  one  of  its  members,  is  not  privileged,  f 

ACTION  for  slander  and  libel.  The  count  for  slander  was  for 
words  littered  by  a  clergyman  at  a  meeting  of  his  own  church. 
The  count  for  libel  was  for  a  letter  written  by  the  defendant  to  an 
association  of  ministers  to  which  the  plaintiff  belonged,  but  to  which 
the  defendant  did  not  belong.     The  defendant  had  judgment  below. 

F.  P.  Ooulding  &  H.  C.  HartwMy  for  plaintiff. 

W.  S.  B.  Hopkins  £  FT.  H.  Atwood  {L.  Wallace  with  them),  for 
defendant. 

S0ULE9  J.  We  are  of  opinion  that  the  judge  who  presided  at 
the  trial  in  the  Superior  Court  erred  in  his  rulings  on  some  material 
points,  as  to  which  the  exceptions  must  be  sustained ;  and  that  a 
part  of  the  rulings  excepted  to  were  correct. 

1.  The  questions  and  answers  in  the  deposition  were  properly  ex- 
cluded. They  had  no  tendency  except  to  show  that  after  the  words 
complained  of  were  spoken  by  the  defendant,  other  persons  repeated 
the  statements  which  he  made,  and  that  they  became  the  subject  of 
discussion  to  a  greater  or  less  extent.  There  is  nothing  in  the  evi- 
dence to  show  that  the  defendant,  when  he  uttered  them  in  a  meet- 
ing of  his  own  church,  authorized  or  intended  any  repetition  of 
them  by  any  of  the  persons  present,  and  this  being  so,  he  is  not 
answerable  for  any  consequences  which  followed  from  such  repeti- 
tion or  discussion.  If  the  words  were  slanderous,  the  repetition 
under  such  circumstances  gave  an  independent  right  of  action 
against  those  who  repeated  them ;  but  the  fact  that  they  were  re- 

*  To  same  effect,  CHmgh  y.  Ooldsmlth,  (4i  Vis.  2(»),  28  Am.  Bep .  679. 

f  Compare  Shurtlef  ▼•  Stevens  (51  Yt.  601),  81  Am.  Rep.  098,  and  note,  708  ;  and  Maurice 
r.  Worden,  (64  Md.  688),  ante^  884.  But  a  report  of  an  InveBtigating  committee  of  an  Odd  Fel< 
lows  Lodge  was  held  prima  facie  privileged  in  Kirkpatriek  ▼.  Skif^e  Lodge  ^  SO  Kans.  S84. 
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peated  was  not  admissible  for  the  purpose,  either  of  showing  malice 
on  the  part  of  the  defendant,  or  of  enhancing  the  damages  to  be 
recovered  against  him.  Hastings  v.  Stetson,  126  Mass.  329 ;  s.  0., 
30  Am.  Eep.  683. 

[Omitting  a  minor  point.] 

3.  The  ruling  asked  for  by  the  plaintiff,  that  nnder  the  circum- 
stances disclosed  in  proof  the  occasion  of  the  publication  of  the 
alleged  libel  was  not  privileged,  should  have  been  given. 

When  the  publication  was  made  the  plaintiff  had  ceased  to  have 
any  connection  with  the  Congregational  Society  at  Shirley,  and  was 
not  engaged  in  preaching  anywhere.  The  defendant  was  not  a 
member  of  the  Windham  Association  of  ministers,  and  had  no  other 
interest  in  it  than  that  general  interest  which  any  good  citizen 
would  naturally  feel  in  the  welfare  and  wise  management  of  any 
voluntary  association  purporting  to  be  composed  of  minister  of  the 
Gospel.  He  had  no  further  interest  in  the  relation  of  the  plaintiff 
to  that  association,  and  the  continuance  of  his  membership  therein, 
than  any  other  good  citizen  had,  who  was  anxious  that  purity  and 
freedom  from  suspicion  should  be  maintained  in  the  membership  of 
all  such  associations.  The  person  to  whom  the  alleged  libel  was 
addressed  was  a  member  of  the  Windham  Association,  but  the  de- 
fendant, so  far  as  appears,  had  no  relations  with  or  interest  in  him 
personally. 

On  these  facts,  no  occasion  of  privilege  exists.  According  to  the 
well-established  doctrine,  the  publication  of  defamatory  matter  is 
justified  by  the  occasion  when  it  is  made,  bona  fide,  on  any  subject 
matter  in  which  the  party  making  it  has  an  interest,  or  in  reference 
to  which  he  has  a  duty  to  perform,  if  made  to  a  person  having  a 
corresponding  interest  or  duty.  The  defendant  clearly  owed  no 
duty  to  the  Windham  Association,  nor  to  the  Rev.  Dr.  Stevens,  to 
whom  he  wrote.'  He  had  no  personal  right  or  interest  which  would 
be  protected  by  the  removal  of  the  plaintiff  from  the  Windham  As- 
sociation, or  by  any  action  which  that  association  might  see  fit  to 
take  with  reference  to  the  plaintiff.  The  communication  may  have 
been  made  from  a  laudable  motive,  but  the  law  does  not  permit  a 
mere  volunteer  to  publish  his  opinions  in  defamation  of  another 
with  impunity,  simply  because  he  means  well  in  so  doing.  Joannes 
V.  Bennett,  6  Allen,  169 ;  Krebs  v.  Oliver,  12  Gray,  239 ;  Dale  v. 
Harris,  109  Mass.  193 ;  York  v.  Johnson,  116  Mass.  482. 

Exceptions  stistained. 
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Barbett  y.  Dolak. 

080  Mass.  366.) 
OMl  damage  act — deatJi  of  huAand. 

UDder  the  civil  damage  act.  a  wife  cannot  maintain  an  action  for  the  death  of 
her  husband,  caused  by  intoxicating  liquor  sold  him  by  the  defendant.* 

ACTION  by  wife,  under  civil  damage  act,  for  death  of  husband 
by  intoxicating  liquor  sold  him  by  defendant.     The  defendant 
had  judgment  below. 

/.  B,  Cotter  iC*  B.  Davis,  for  plaintiff,  cited  Jackson  v.  Brookins, 
6  Hun,  630;  Schneider  v.  Hossier,  21  Ohio  St.  98;  Hdckett  t. 
Snielsley,  77  111.  109. 

2).  ff.  ffill  (S  C.  A,  Mackintosh,  for  defendant. 

Lord,  J.  The  demurrer  in  tliis  case  was  rightly  sustained* 
There  are  insuperable  objections  to  the  maintenance  of  the  action. 
The  cause  of  action,  as  stated  in  each  count,  is  the  death  of  a  hus- 
band. In  this  Commonwealth  there  is  no  right  of  action  by  any 
person  for  damages  occasioned  by  causing  tlie  deatli  of  another. 
Carey  t.  Berkshire  Railroad,  1  Cush.  475;  Shaw  v.  Boston  S 
Worcester  Railroad,  8  Gray,  45,  80;  Kearney  t.  Boston  S  Worcester 
Railroad,  9  Cush.  108;  Palfrey  v.  Portland,  Sa^  <k  Portsmouth 
Railroad,  4  Allen,  66.  This  projxisition  may  certainly  be  deemed 
elementary. 

There  is  nothing  in  the  Stat,  of  1879,  ch.  297,  which  gives  such 
right.  The  fact  that  the  liability  to  pay  damages  for  injuries 
sustained  is  created  by  statute,  and  does  not  exist  at  common  law, 
does  not  give  a  claim  for  damages  by  reason  of  deatli.  The  liability 
to  an  action  for  damages  occasioned  by  a  defective  highway  is  purely 
a  statute  liability,  and  did  not  exist  under  the  common  law;  but  no 
damages  by  reason  of  death  have  ever  been  recovered  or  claimed  or 
supposed  to  be  recoverable  under  it.  So  important  a  change  in  the 
law  as  the  right  to  recover  damages  for  the  death  of  a  person  would 
not  be  left  to  implication.  The  value  of  a  human  life  has  never  as 
yet  been  left  in  this  Commonwealth  to  be  estimated  by  a  jury;  and 

■  .  I        ■    ■  I        I  II  III  11  I      I    ,1.  ■       .    I   ■    I     -^mm^^m  wmm^0^ 

*  To  the  same  effect,  Kir€tiner  ▼.  Mtyert  (35  Ohio  St.  85),  85  Am.  Rep.  508,  and  note.  001 
Oon^ti:  Mead  y.  firtmtton,  N.  Y.  Ct  App.,  Jan  1682, 25  Alb.  Law.  Jour.  188. 
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no  attempt  has  ever  been  made  to  fix  a  money  value  to  human  life. 
Provision  has  been  made  for  the  punishment,  in  some  cases,  of  the 
i^ent  which  invohmtarily  but  wrongfully  destroys  life,  and  a  pecu- 
niary penalty  has  been  affixed  to  the  offense;  but  it  has  been  limited, 
and  the  amount  to  be  awarded  is  determined  by  the  discretion  of 
the  court,  and  not  by  the  judgment  of  a  jury.  The  fact  that  such 
penalty  has  been  imposed  for  the  benefit  of  those  who  suffered  the 
most  injury  from  the  death  is  a  very  strong  indication  on  the  part 
of  the  legislature  of  a  determination  not  to  have  the  value  of  human 
life  the  subject  of  litigation  between  jmrties  beneficially  interested 
in  the  life  and  those  causing  the  death.  And  certainly  the 
language  of  this  statute  precludes  the  possibility  of  a  construction 
which  would  include  death  as  among  the  injuries  to  be  recovered 
for.  A  man  may  be  at  the  same  time  in  the  employment  of  another, 
he  may  be  a  husband,  and  he  may  be  the  father  of  many  children. 
Does  a  right  of  action  belong  to  every  one  of  them?  And  if  the 
legislatni'e  had  intended  to  include  death  among  the  causes  of 
action,  is  it  possible  that  the  right  to  bring  it  would  not  have  been 
confined  to  some  peraon  for  the  benefit  of  all?  But  we  need  not 
discuss  this.  It  is  sufficient  to  say  that  no  such  right  exists  at  the 
common  l&w,  and  none  has  been  given  by  statute  in  Massachusetts. 

Judgment  affirmed. 


CiTBRAN  V.  MeHCHAKTS'  MANUFACTURING  COMPAmr. 

(180  Mass  874.) 

Matter  and  servant  —  rugUgenu  —  infant  —  co-tervant, 

A  boy  foiurteen  years  old,  who  had  cleaned  machinery  two  years  and  a  half  In 
a  mill,  was  injared  by  a  fellow  servant's  carelessly  starting:  the  machinery 
while  he  was  cleaning  it.  No  incompetency  being  shown  in  the  fellow-serr- 
ant,  nor  any  carelessness  in  selecting  him,  hdd^  that  the  injared  party  had 
no  remedy  against  the  master.* 

ACTION  for  personal  injury  by  negligence.  The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

Q.  JUarstan  S  J.  W.  Oummings,  for  plaintiff. 


*  See  BtaKe  ▼.  Jit.  Cent.  B,  Co,  (90  Me.  60),  85  Am.  Rep.  07. 
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A.  J.  Jennings  {J*  M.  Marian,  Jr.,  with  him),  for  defendant 

SouLE^  J.  The  plaintiff  in  the  first  connt  of  his  declaration 
alleges  that  he  was  injured  because  the  defendant,  his  employer, 
managed  its  machinery  so  negligently  and  carelessly  that  it  was  un- 
safe and  dangerous.  In  the  second  count  he  alleges  that  he  was 
taken  from  the  work  for  which  he  was  employed  and  set  to  clean- 
ing out  the  gearing  of  a  mule  frame,  which  was  an  unusual  em- 
ployment for  him  in  which  he  yrtUA  not  instructed  or  skilled,  and 
was  to  be  attended  to  in  an  unusual  place  for  him  to  work;  that 
the  gearing  was  still  and  in  a  safe  condition  for  him  to  work  on  it, 
but  while  he  was  so  at  work  it  was  carelessly  and  negligently  set  in 
motion  by  the  defendant,  and  his  hand  was  hurt;  and  that  the  de- 
fendant knowingly  and  carelessly  employed  unskilful,  inexperienced 
and  incompetent  overseers  or  men  in  charge  by  whose  act  the  ma- 
chinery was  set  in  motion. 

It  is  clear  therefore  that  the  action  does  not  proceed  on  the  ground 
that  the  machinery  was  unsuitable  for  the  pur]X)se  for  which  it  was 
intended,  nor  that  it  was  not  in  good  running  order.  The  founda- 
tion of  the  action  is  negligence  on  the  pai*t  of  the  defendant  in 
managing  its  machinery,  the  only  negligence  specifically  stated  being 
in  knowingly  and  carelessly  employing  unskilful  and  incompetent 
overseera  or  men  in  charge  by  whose  act  the  machinery  was  started. 

It  is  familiar  and  well-settled  law  in  this  Commonwealth  that  an 
employer  is  not  liable  to  his  servant  for  injuries  caused  by  the  negli- 
gence of  a  fellow-servant.  The  plaintiff  was  evidently  aware  of 
this  principle  and  inserted  the  allegation  that  the  defendant  know- 
ingly and  carelessly  employed  unskilful  and  incompetent  overaeers, 
in  the  ho]>e  of  bringing  his  case  within  the  other  principle  of  law 
which  imposes  on  employers  the  duty  to  his  servants  not  to  employ 
as  their  fellow-servants  peraons  who  are  known  to  be  unskilful  and 
incompetent,  when  such  want  of  skill  and  ability  may  expose  the 
servants  to  danger  of  bodily  injury  which  would  not  exist  if  skilled 
persons  only  were  employed  as  their  fellow-servants. 

The  only  question  presented  by  these  exceptions  therefore  is, 
whether  there  was  any  evidence  which  would  warrant  a  jury  in 
finding  that  the  defendant  did  knowingly  and  carelessly  employ  in- 
competent overseers  or  persons  in  charge,  and  that  the  injury  to  the 
plaintiff  resulted  from  such  employment.  We  ai*e  of  opinion  that 
there  was  none.     There  was  nothing  to  show  that  Richard  Smith 
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was  incompetent  for  the  position  of  overseer,  that  James  Smith  was 
incompetent  for  the  place  of  second  hand,  or  that  Cox  was  not  fit 
to  he  promoted  from  the  place  of  back-bOy  to  that  of  spinner.  It 
api)ears  that  Richard  Smith  had  been  in  autliority  in  the  mill  dur- 
ing the  whole  of  the  two  and  a  half  years  of  the  plaintiff's  employ- 
ment there;  that  James  had  been  a  spinner  before  he  was  made 
second  hand,  and  that  second  hands  ore  made  by  the  promotion  of 
spimicrs..  and  that  Cox  had  been  doing  boys'  work  before  he  was 
made  a  s]Dinuer,  and  there  was  no  evidence  whatever  tending  to 
show  or  which  the  plaintiff  contended  had  any  tendency  to  show, 
that  either  of  these  i^ersons,  who  were  the  only  peisons  employed 
in  the  room  where  the  plaintiff  worked  at  the  time  of  the  accident, 
had  ever  shown  any  lack  of  skill  or  efSciency  in  the  performance  of 
the  duties  of  their  respective  i)Ositions  before  the  accident  occuried 
in  which  the  plaintiff  was  hurt 

It  was  contended  at  the  argument  that  the  case  was  taken  out  of 
the  ordinary  line  of  cases  in  which  the  servant  is  ^n  adult  by  the 
&ct  that  the  plaintiff,  who  was  fourteen  and  a  half  years  of  age 
and  had  worked  in  the  mill  two  and  a  half  years,  was  of  tender 
years  and  was  set  to  work  in  an  unusual  place,  doing  what  he  was 
not  accustomed  to  do.  But  the  evidence  was  tliat  the  work  he  was 
doing  was  precisely  like  what  he  had  been  accustomed  to  do  from 
time  to  time  during  the  whole  term  of  his  employment  by  the  de- 
fendant, and  that  his  injury  did  not  proceed  fix>m  the  fact  that  he 
was  working  in  dangerous  proximity  to  other  machinery  over  which 
he  had  no  control.  This  case  has  no  similai'ity  thei-efore  in  this 
respect  to  that  of  Coombs  v.  Neto  Bedford  Cordage  Co.,  102  Mass. 
572;  s.  c,  3  Am.  Rep.  506,  on  which  the  plaintiff  relied. 

Excepiiona  overruled. 


Jones  v.  Dexteb. 

aa01Iaa8.880.) 

Partnership —  partner  secretly  buying  auets  on  dissolution. 

The  asBets  of  a  partnership  were  sold,  on  dissolution,  at  public  auction,  to  a 
person  who  subsequently  conveyed'them  to  one  of  the  partners,  in  pursuance 
of  a  secret  arrangement  made  before  the  sale.  The  other  partner  was  also 
present  and  bid.  Held^  that  the  purchasing  partner  must  account  to  the 
other  therefor,  as  if  no  sale  had  taken  place.    {8u  note,  p,  461.) 
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BILL  to  settle  a  partnership.  The  second  paragraph  of  the  opinion 
and  the  head-note  state  the  facts.    The  plaintiff  had  jndg- 
ment  below. 

T.  M.  Stetson  £  L.  L.  Holmes,  for  plaintiff. 

C.  W.  Clifford^  for  defendant  Dexter. 

SovLE,  J.  Tlie  general  rule  is  familiar,  that  a  trustee  will  not 
be  permitted  to  make  a  profit  out  of  the  trust  property  ;  aud  that 
if  he  purchases  it,  even  at  a  public  auction,  he  will  hold  it  for  the 
benefit  of  the  cestui  que  trusty  and  if  any  profit  is  made  upon  it,  he 
must  account  for  it  as  a  trustee.  Perry  on  Trusts,  §  427.  This 
rule  applies  to  cases  where  one  deals  with  property  as  agent  for 
another,  and  to  all  those  cases  in  which  confidence  is  reposed,  and 
one  has  it  in  his  i)ower,  in  a  secret  manner,  for  his  own  advantage 
to  sacrifice  the  interests  which  have  been  intrusted  to  him.  Stoiy 
Eq.  Jur.,  §  323.  In  all  such  cases,  the  cestui  que  trust  has  his  elec- 
tion to  avoid  the  transaction  which  was  intended  to  benefit  the 
trustee,  and  to  treat  the  subject-matter  of  the  trust  as  if  no  change 
had  been  made  in  its  situation,  so  long  as  the  trustee  has  not  dis^ 
posed  of  the  proi)erty  to  a  bona  fide  holder  for  value.  Wyman  y. 
Hoo2)er,  2  Gray,  141. 

The  application  of  this  principle  to  the  case  at  bar  is  plain.  The 
defendant  Dexter  was  acting  for  himself  and  his  former  partner, 
and  the  assignee  in  bankruptcy  of  his  partner,  in  closing  up  the 
affaii-s  of  the  partnership.  When  he  undertook  to  sell  the  interest 
of  the  partnership  in  the  Ocean  Rover  and  its  outfits  and  catchings, 
he  had  no  right,  as  against  the  otlier  parties  in  interest,  to  make  a 
secret  arrangement  by  which  a  stranger  should  purchase  the  interest 
for  him.  And  when  the  purchase  was  made  in  accordance  with 
that  secret  arrangement,  and  the  interest,  after  being  conveyed  to 
the  purchaser,  was  conveyed  by  him  to  Dexter  in  pursuance  of  the 
secret  arrangement.  Dexter  held  it  for  the  benefit  of  the  partner- 
ship, and  not  for  his  personal  benefit. 

We  have  assumed,  in  what  we  have  said,  that  such  secret  arrange- 
ment was  made  and  acted  on,  because  we  are  of  opinion  that  the 
agreed  facts  and  evidence  call  for  a  finding  to  that  effect.  Such 
finding  is  a  sufficient  foundation  for  a  decree  against  the  defendants. 

It  has  already  been  decided,  that  inasmuch  as  the  debts  which 
the  plaintiff  owed  when  he  went  into  insolyency  have  been  paid. 
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and  his  afisignee  in  insolvency  disclaims  all  interest  in  the  subject 
matter  of  the  suit,  and  assents  to  the  maintenance  of  the  bill,  the 
plaintiff,  if  any  one,  is  entitled  to  the  relief  asked  for.  Jones  v. 
Dexter^  125  Mass.  4(>9.  The  result  is  that  the  decree  appealed  from 
must  be  affirmed. 

Affirmed. 

Note  bt  thb  Repobtkb.— In  PiaJtt'v.  PlaiU  9N.  T.  Sup.  Ct.  30,  ft  was  said:  **In  their 
dealings  with  each  other  partners  occupy  a  position  of  trust.  They  are  held  to  the  utmost 
good  faith ;  a  purer  and  more  elevated  morality  is  demanded  of  them  than  the  common 
morality  of  trade,  and  the  standard  by  which  they  are  tried  in  a  court  of  equity  is  far 
higher  than  *  the  standard  of  the  world. '  **  That  was  a  case  of  very  clear  and  gross  fraud. 
The  partners  were  brothers,  and  one  becoming  sick  and  mentally  enfeebled,  was  persuaded 
by  the  other  to  sell  out  to  him.  The  vendee  made  out  a  false  balance  sheet,  by  means  of 
which  the  vendor  was  Induced  to  believe  his  interest  to  be  worth  much  less  than  it  was 
really  worth,  and  to  accept  a  corresponding  amount.  The  language  of  the  court  was  not  the 
enunciation  of  a  new  principle,  and  the  doctrine  is  not  conAned  to  cases  of  gross  fraud. 
Parsons  says:  **  Not  only  gross  fraud,  but  transactions  of  a  more  plausible  nr.ture,  such 
as  intrigues  for  private  benefit,  are  clearly  offenses  against  the  partnership  at  large,  and 
as  such,  are  relievable  in  a  court  of  equity.'*  '*  The  first  and  highest  duty  which  partners 
owe  to  each  other  is  that  of  perfect  good  faith.'*  **' Partners  are  in  the  power  or  at  the 
mercy  of  each  other,  and  there  seems  to  be  no  relation  in  life,  calling  either  by  its  ovra 
exigencies  or  by  the  rules  of  law  for  a  more  absolute  good  faith  than  the  relation  of  part- 
nership." To  reduce  this  general  principle  to  practical  details.  It  may  be  said,  firs:,  one 
partner  cannot  carry  on  any  other  business  to  the  injury  of  the  partnership  business; 
second,  one  partner  cannot  make  private  bargains  with  third  parties  for  bis  own  benefit, 
which  either  inflict  a  loss  upon  the  partnership  or  turn  to  himself  advantages  which  belong 
to  all  in  common  ;  third,  one  partner  cannot  sell  to  his  own  firm,  at  a  profit,  goods  which 
he  also  buys  and  sells  on  his  own  account ;  fourth,  one  partner  cannot  acquire  to  himself 
a  :%newal  of  a  partnership  lease  or  other  privilege  about  to  expire ;  fifth,  one  partner  can- 
not occupy  a  position  which  may  even  give  him  a  bias  against  the  interests  of  his  partner- 
ship In  FtLWceit  v.  Whitehause^  for  instance,  Kniglit  &  Co. ,  being  partners  and  proprie- 
tors of  Iron  works,  and  finding  the  trade  unprofitable,  employed  Whitehouse  to  find  a 
capitalist  to  take  the  property  off  their  hands.  He  prevailed  on  Fawcett  and  Shaw  to  join 
him  in  carrying  on  the  concern  in  partnership,  and  a  lease  was  taken  accordingly.  Imme- 
diately thereafter  Whitehouse  received  from  Knight  &  Co.  £12,000,  for  the  pretended  pur- 
pose of  enabling  him  to  advance  the  necessary  capltai  for  the  new  concern,  but  in  reality 
for  his  services  in  procuring  responsible  tenants  for  the  premises.  It  was  at  fli-st  a  loan, 
but  afterward  converted  into  a  gift.  The  transaction  was  concealed  from  the  plaintiffs, 
and  they  did  not  learn  of  it  until  Whitehouse^s  retirement,  three  years  after.  They  then 
filed  a  bill  praying  that  as  to  two-thirds  of  the  £12,000  Whitehouse  be  declared  a  trustee 
for  them.  The  relief  was  granted.  Lord  Lykohubst  observing  thai  if  one  partner  acts  as 
an  agent  for  the  others,  and  stipulates  for  a  private  advantage  for  him.self ,  he  sball  not 
have  the  benefit  of  such  a  stipulation,  and  that  the  transaction  in  question  amounted  to  a 
fraud. 

Again,  In  DunJop  v.  Richar^t  2  E.  D.  Smith.  1S1,  It  was  held  that  a  person  cannot 
be  agent  for  both  purchaser  and  seller,  and  earn  a  compensation  from  each,  unless  by  dis- 
tinct arrangement  between  all  concerned,  and  that  when  two  persons  agree  to  share  the 
profits  of  a  contemplated  purchase,  one  of  them  may  not  receive  for  his  separate  private 
use  a  commission  from  the  seller.  So  to  take  and  apply  it  would  be  a  fraud  upon  his 
associates. 

In  Burton  ▼.  Wookey^  3  Madd.  &  Geld.  367.  the  parties  formed  a  partnership  to  deal  In 
lapis  caXaminarU-t  or  silicate  of  zinc.  The  defendant,  who  was  a*  shop-keeper,  was  to  take 
the  active  part  In  the  business,  and  to  purchase  the  articles  from  the  miners,  in  whoM 
nftlghhorhood  he  lived.    InitWMl  of  paying  the  miners  in  money,  he  paid  them  Ingoodt 


462  MASSACHUSETTS, 


Jones  ▼.  Dextar. 


from  hJa  More,  and  in  his  account  with  the  plaintiff  charged  him  as  for  cash  paid,  to  the 
amowit  of  the  price  of  the  goods.  It  was  held  that  he  must  account  to  the  plaintiff  for  the 
profit  Uiat  be  made  on  his  goods. 

The  fact  ttiat  the  goods  are  worth  what  the  partner  chaiges  his  partnership  for  them* 
and  that  the  partnership  could  not  get  them  cheaper  from  any  one  else,  is  immaterial.  The 
▼endor  is  not  bound  to  supply  his  partnership,  but  if  he  does  he  must  do  so  without  profit. 
He  Is  a  trustee,  and  no  trustee  is  permitted  to  deal  in  the  trust  property  at  a  profit  to  him- 
self.   See  Bentleu  v.  Craven^  18  Beav.  75. 

The  prohibition  against  deception  is  not  confined  to  active  and  affirmative  misrepresenta- 
tion. One  '^cannot  deceive  his  partners  for  his  benefit  and  their  injury,  either  by  false 
representation,  or  by  concealments.*'    Parsons  on  Part  *  2iR. 

The  principle  in  question  Is  expressed  by  Lord  CaAifwoRTB  in  Ahfrdeen  Railway  Co.  ▼» 
Blaiktc  1  Macq.  Ap.  Cas.  461,  in  the  House  of  Lords.  "  It  is  a  rule  of  universal  appUcaUon 
that  no  one  having  duties  of  a  a  fiduciary  character  to  discliarge  Rhall  be  allowed  to  enter 
Into  engagements  in  which  he  has,  or  can  liave,  any  personal  interest  conilictlng,  or  which 
may  conflict,  with  the  interests  of  those  whom  he  is  bound  to  protect." 

in  Manuf.  Nat.  Bh.  of  Troyv  C<Jir,  2  Hun,  592,  Cox,  the  defendants'  intestate,  and 
plaintiff's  assignors  were  engaged,  as  partners,  in  the  stove  business  at  Troy.  Cox  pur- 
chased, for  the  benefit  of  the  firm,  from  Brown,  the  right  to  use,  in  the  manufacture  of 
stoves,  an  improvement  patented  by  him,  upon  the  payment  of  one  dollar  for  eveiy  stove 
manufactured.  Ihe  firm  were  also  authorised  to  sell  the  right  to  any  stove  manufac- 
turers, having  their  head-quarters  at  Troy.  In  pursuance  of  this  agreement,  the  firm 
paid  to  Brown  some  $11,000.  At  the  same  Ume^  Cox,  without  the  knowledge  of  hia 
co-partners,  agreed  with  Brown  to  use  his  infiuence  to  introduce  and  bring  into  general 
use  the  improvement,  not  only  at  Troy,  but  elsewhere,  for  which  services  he  was  to 
receive  one-half  of  the  moneys  paid  to  Brown .  It  did  not  appear  that  Cox  rendered  any 
service  under  this  arrangement.  But  in  pursuance  of  i^he  received  from  Brown  one-half 
of  the  money  paid  by  the  firm  to  him.  After  the  dissolution  of  the  firm,  the  survlving- 
partners  learned  of  ttiis  secret  agreement,  and  this  action  was  brought  to  compel  an  ac* 
counting  for  the  moneys  so  received.  Kdd,  that  Cox,  by  entering  into  this  agreement 
with  Brown,  engaged  in  a  business  which  necessarily  conflicted  with  the  interests  which 
he  had  in  common  with  his  associates ;  that  such  business  thereby  became  part  of  th» 
business  of  the  firm ;  and  that  he  was  liable  to  account  to  his  co-partners  for  their  propor- 
tionate sliare  of  the  profits  he  realized.  The  court  observed  :  * 'Although  it  appears  that  no 
actual  Injury  resulteid  to  the  firm,  yet  I  ttiinlc  the  arrangement  entered  into  between  th» 
Intestate  and  Brown,  if  it  iiad  been  carried  into  effect,  may  well  have  tended  to  deprive 
the  partnership  of  profits  which  otherwise  might  have  been  realized."  *'If  such  waa 
ihe  fact,  then  it  remains  to  be  considered  whether  there  was  not  a  violation  of  the  obligatioo 
due  from  one  partner  to  his  associates,  which  made  the  intestate  liable  for  the  profits  to  hia 
co-partners.  The  principles  upon  which  the  relationship  of  partners  is  founded  are  strict 
and  eT'*ctins:,  demanding  entire  good  faith  toward  each  other,  and  the  highest  stand- 
ard  of  morality,  integrity  and  fair  dealing.  They  occupy  a  position  of  trust  and  confi- 
dence far  above  the  ordinary  standard  of  trade  morality,  in  their  dealings  with  each  other. 
They  are  both  trustees  and  agents,  and  have  no  right  to  deprive  the  partnership  of  any 
portion  of  their  capital,  diligence,  skill  and  industry,  by  engaging  in  any  other  kind 
of  business.  These  principles  are  familiar  and  well  settled.  But  above  all,  they  are  not 
allowed  to  engage  Hi  any  other  business,  which  gives  them  an  interest  adverse  to  that  of 
the  firm.  Nor  can  one  of  them  make  a  profit,  privately,  by  dealing  with  himself,  or  clan- 
destinely cariy  on  another  trade  or  business,  which  may  prove  injurious  to  the  interest  of 
the  co-partnership.  It  cannot  be  doubted,  I  think,  that  the  intestate,  by  his  secret  arrange- 
ment with  Brown,  by  which  he  was  to  reap  an  advantage,  was  engaged  in  a  business  which 
necessarily  conflicted  with  the  interests  which  he  held  in  common  with  his  associates,  and 
which,  If  the  agreement  had  been  fulfllled,  might  have  seriously  affected  their  profits;  and 
although  he  did  no  act  which  produced  any  such  results,  yet  as  he  had  violated  his  obliga- 
tion and  duty,  the  business  upon  which  he  had  thus  entered  became  a  part  and  parcel  of 
the  business  of  the  firm,  and  he  wasliable  to  account  to  his  co-partners  for  their  proper-^ 
ttonate  share  of  the  profits  he  realised.   U  is  sufficient,  I  think,  that  he  violated  the  prinot- 
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plea  which  ahoukl  have  ooDtroUed  hie  action,  thus  to  render  him  liable,  eten  althoogh 
the  proof  Caile  to  show  any  direct  loee  to  the  flrm  1^  meane  thereof.**  This  holdiog  wae 
affirmed,  90N.T.  690. 

This  principle  is  illustrated  in  the  familiar  doctrine  that  one  partner  during  the  partner- 
■hip  cannot  secretly  obtain  to  himself  a  lease  of  the  premises  where  the  butlnen  is  carried 
CB.  Struthen  V.  Ftaree^  61 N.  Y.  07. 


SruBGESY.  Theological  Eduoatiout  Society. 

(130  Mass.  414.) 

NegUgenee — owner' $  UabHUy  for  eoniraeUn'i, 

Defendant  employed  a  contractor  to  build  a  drain  from  the  cellar  of  its  build- 
ing  to  the  common  eewer.  It  was  necessary  to  cut  through  a  plank  barrier 
which  had  been  constructed  beneath  the  surface  of  the  street  to  prevent  the 
tide  from  flowing  into  cellars  in  that  locality.  The  contractor  so  negligently 
performed  this  part  of  his  work  that  the  tide- water  flowed  through  the  opening 
made  by  him  into  the  cellar  of  a  building  owned  by  plaintiff,  adjoining  that  of 
•defendant.  HM,  that  defendant  was  liable  for  the  injury  done  by  the  tide^ 
water  to  plaintiflTs  premises.     (See  note,  p,  464). 

ACTION  for  injury  to  real  estate  by  negligence.     The  opinion 
states  the  case.    The  defendant  had  judgment  below. 

&  J.  Thomas  A  O.  P.  Sampson^  for  plaintiff. 

0.  W.  Holmes^  Jr.^  for  defendant 

MORTOK  J.  The  declaration  alleges  that  the  defendant,  being 
the  owner  of  the  building  adjoining  that*  occupied  by  the  plaintiff, 
undertook  to  construct  a  drain  from  its  cellar  into  the  common 
sewer  in  North  street  in  Boston,  and  negligently  performed  the  work, 
and  thus  caused  tide-water  to  flow  into  tlie  cellar  of  the  plaintiff. 
The  block  of  buildings  in  which  tlie  two  cellai's  arc  situated  was 
surrounded  by  a  plank  barrier  constructed  beneath  the  surface  of 
the  street  to  prevent  the  tide  from  flowing  into  the  cellars.  It  was 
necessary  to  construct  the  drain  from  the  defendant's  cellar  through 
this  barrier  in  order  to  reach  the  common  sewer.  The  defendant 
employed  one  Collins  to  do  the  work;  and  the  evidence  tended  to 
show  that  he  did  the  work  negligently  and  improi^erly,  so  that 
after  he  had  finished  the  work,  the  tide  flowed  through  the  opening 
made  in  the  barrier  and  through  the  defendant's  cellar  into  the 


464  MASSACHUSETTS, 

Sturges  V.  Theological  Edacation  Society. 

cellar  of  the  plaintiff.  Assuming,  as  the  eTidenee  tends  to  shoir, 
that  Collins'  relation  to  the  defendant  was  that  of  a  conti'actor, 
and  not  of  a  mere  servant,  the  question  is  whether  the  defendant  is 
liable  for  injuries  caused  by  the  improper  construction  of  the  di*ain. 

The  owner  of  a  building,  who  has  used  duo  care  in  the  employ- 
ment of  an  independent  contractor,  is  not  responsible  to  thii-d  per- 
sons for  the  negligence  of  the  latter,  occurring  in  his  own  work  in 
the  i>crformance  of  the  contract,  such  as  the  handling  of  tools  or 
matei'ials,  or  providing  temporary  safeguaitls  while  doing  the  work. 
Hilliard  v.  BichardsoHy  3  Gray  349;  Cornier 8  v.  Hennessey y  112 
Mass.  96;  Oorham  v.  OrosSy  125  id.  232;  s.  c,  28  Am.  Rep.  224; 
Butler  T.  Hunter y  7  H.  &  N.  826.  As  to  such  matters,  pertaining 
to  the  mode  in  which  he  does  the  work,  he  is  not  the  servant  of  the 
owner.  But  where  the  thing  contracteil  to  be  done  from  its  nature 
creates  a  nuisance,  or  where,  being  improperly  done,  it  creates  a 
nuisance  and  causes  mischief  to  a  third  i^erson,  the  employer  is 
liable  for  it.     Gorham  v.  GrosSy  udi  su^jra,  and  cjises  cited. 

In  the  case  at  bar,  the  defendant  had  the  right  to  make  an  open- 
ing through  the  barrier  for  the  purpose  of  laying  a  drain,  but  it 
was  its  duty  to  close  it  securely  so  that  the  cellar  should  be  pro- 
tected from  the  tide.  Having  employed  an  independent  contractor, 
it  is  not  ^sponsible  for  his  negligent  acts  while  doing  the  work, 
because  in  respect  to  such  acts  he  is  not  its  servant;  but  if  the 
work  after  it  was  done  created  a  nuisance,  and  caused  injury  to  the 
plaintiff,  it  is  responsible.  The  jury  would  have  been  authorized  in 
finding  that  the  cause  of  the  plaintiff's  injury  was  the  failure  of  the 
defendant  to  make  tlie  barrier  tight  after  laying  the  drain.  It  waa 
its  duty  to  do  this,  and  it  cannot  shield  itself  from  responsibility  by 
showing  that  it  employed  a  contractor  to  do  the  work  who  was  neg- 
ligent.  The  mischief  to  the  plaintiff  is  the  result  of  the  neglect  of 
the  defendant  to  perforai  its  duty.  We  are  therefore  of  opinion 
that  the  case  should  have  been  submitted  to  the  jury. 

As  a  new  trial  must  be  granted  on  this  ground,  it  is  not  necessaiy 
to  consider  whether  there  was  any  evidence  of  negligence  on  the 
part  of  the  defendant  in  employing  an  incompentent  contractor. 

Jfeto  trial  ordered. 

NoTB  BT  tbvRkportib.— This  decision  Is  supported  by  PsraiealT.  Hivftes^  Bng.  Oouft 
App.  46  U  T.  (N.  S.)  677. 

The  plaintiff  was  the  owner  of  a  house  adjoining  the  defendant^,  and  separated  ftom  ft 
by  a  party  wall ,  B.  was  owner  of  another  house  adjoining  the  (^Bfendant^Si  and  also  asp- 
arated  from  It  by  a  party-wall,  and  these  two  party  walls  were  connected  together  by 
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eroM-gfrden.  Tlie  defendant  entered  Into  a  contract  with  a  competent  architect  and 
competent  oontractora  to  pull  down  his  bouae  and  to  rebuild  it,  making  it  a  story  higher, 
and  constructing  a  cellar  underneath  it.  The  house  was  accordingly  pulled  down  and  re- 
built, and  the  neceaeary  operations  of  underpinning  the  party-walls,  altering  the  joists,  con- 
necting them,  etc.,  successfully  carried  out.  When  the  house  was  very  nearly  completed, 
m  staircase,  not  included  in  the  specification,  was  being  made  from  the  ground  floor  to  the 
^basement.  The  workmen  were  expressly  told  not  to  cut  into  the  party>waU  between  de- 
lendant's  and  B/s  premises.  They  however  cut  into  the  lower  part  of  it  and  made  holes 
in  it,  and  in  consequence  it  fell  down  the  same  night.  The  cross-girder  was  torn  from 
the  party-wail  between  the  plaintifTs  and  defendant's  houses  and  the  wall  injured .  Held, 
KHoLKKR,  L. J.,  dissenting),  that  the  defendant  was  liable  to  the  plaintiff  for  the  damage 
so  caused.  By  Baooallay  and  Brctt,  L.JJ. :  The  taking  down  and  rebuilding  of  the  house 
being  likely  to  cause  injury  to  the  plaintifTs  house,  the  defendant  was  liable  for  the  neg- 
ligent acts  and  omissions,  during  the  whole  period  of  pulling  down  and  rebuilding,  of  aoy 
one  engaged  in  the  work.  The  making  of  the  staircase  was  a  part  of  the  whole  work.  By 
BoLKEB,  L.J. :  The  pait  of  the  work  which  was  likely  to  cause  injury  to  the  plaintiff's 
house  having  been  successfully  accomplished,  and  the  making  of  the  staircase  not  being 
In  itself  dangerous  to  the  plaintiff's  house,  the  defendant  was  not  liable  for  the  injury 
caused  by  the  workmen's  disobedience  to  orders.  Judgment  of  Lord  CoLHUoaBi  L.O.  J.« 
JfunsTT  and  Bowmr,  J  J.  alBrmed, 


Weld  v.  Walker. 

(180  Mass.  422.) 

Burial —  riglU  of  hiuband  as  to  wife's  inUrmmU, 

» 

If  a  husband  consented  to  the  burial  of  his  wife  in  a  lot  owned  by  another, 
but  not  freely,  nor  with  the  intention  or  nnderstanding  that  It  shoold  be  per- 
manent, a  court  of  equity  may  permit  him  to  remove  her  body,  and  the 
coffin  and  tombstones  furnished  by  him,  to  his  own  land,  and  may  reetrain 
interference  with  such  removal.     {See  note,  p,  467.) 


B 


ILL  for  permission  to  remove  a  dead  body,  etc.     The  opinion 
states  the  ease.     The  comj)lainant  had  judgment  below. 


R.  L  Burhanh  S  R.  Lundy  for  j)laintifl. 

/.  T.  Drew,  for  Walker. 

If.  Oaston  £  C.  L.  B.  WliUneyy  for  corporation. 

Orat,  0.  J.  The  rules  of  law  applicable  to  this  case  are  too 
well  settled  to  require  or  permit  elaborate  discussion.  Neither  the 
husband  nor  the  next  ot  kin  have,  strictly  speaking,  any  right  of 
property  in  a  dead  body;  but  controversies  between  them  as  to  the 
place  of  its  burial  are  in  this  country,  where  there  are  no 
•colesiastioal  courts,  within  the  jurisdiction  of  a  oonrt  of  equity. 
Vol.  XXXIX  —  59 
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2  Bl.  Com.  429 ;  Meagher  y.  Driscotty  99  Mass.  281 ;  In  re  Beeh- 
man  Street,  4  Bradf.  503,  532;  Pierce  y.  Swan  Point  Cemetery ,  10 
R.  1.  227;  8.  c,  14  Am.  Sep.  667.  It  is  the  husband's  right  and 
duty  to  bury  his  deceased  wife.  DtireU  v.  Hayward,  9  Gray,  248  ; 
Lakin  v.  Ames,  10  Cush.  198,  221 ;  Cunningham  y.  Reardon,  98 
Mass.  538.  When  a  body  has  once  been  buried,  no  one  has  the 
right  to  remoye  it  without  the  consent  of  the  owner  of  the  graye, 
or  leaye  of  the  proper  ecclesiastical,  municipal  or  judicial  author- 
ity. Regina  v.  Sliarpe,  Dearsly  &  Bell,  160,  163 ;  s.  c,  7  Cox  C. 
C.  214,  216  ;  Wynkoop  v.  Wynkoop,  42  Penn.  St.  293  ;  Pierce  y. 
Staan  Point  Cemetery,  shove  cited. 

The  present  case  was  heard  before  a  justice  of  this  court  on  bill, 
answer,  replication  and  proofs;  no  objection  was  made  to  the  form 
of  the  bill,  by  demurrer  or  otherwise  ;  and  the  eyidence  taken  at 
the  hearing  has  not  been  i*eported.  The  only  question  before  us 
on  the  appeal  therefore  is,  whether  the  decree  for  the  plaintiff  is 
warranted  by  the  frame  of  the  bill.  O^Hare  y.  DownUig,  130 
Mass.  16. 

The  husband  in  his  bill  alleges,  in  substance,  that  two  days  after 
the  death  of  his  wife  he  consented  to  her  burial,  in  a  coffin  and 
graye-clothes  procured  by  himself,  in  a  lot  in  the  cemetery  of  the 
defendant  corporation,  owned  by  the  husbands  of  two  sisters  of 
his  wife;  that  he  consented  to  such  burial  while  in  great  distress  of 
mind,  and  worn  out  by  taking  care  of  his  wife  during  her  last  ill- 
ness, and  yielding  to  continued  importunities  of  the  sisters  and  of 
the  husband  of  one  of  them,  much  against  his  own  wishes  and 
feelings,  "fearing  that  they  would  make  trouble  for  him  if  he  did 
not  consent, '*  and  "  which  he  should  not  have  done  had  his  mind 
been  in  condition  to  realize  the  situation;"  that  he  has  no  right  or 
authority  to  take  care  of  or  adorn  her  grave  in  that  lot,  or  to  bury 
others  of  his  or  her  family  or  friends  there,  or  to  be  buried  him- 
self by  her  side;  that  he  owns  jointly  with  his  co-heirs  a  lot  in  the 
Mount  Hope  Cemetery,  in  which  lot  his  father  and  mother  are 
buried,  and  in  which  he  wishes  that  his  late  wife,  and  himself  at 
his  death,  may  be  laid;  that  he  desires  to  remove  to  this  lot  her 
remains,  with  the  coffin  containing  them  and  the  stones  and  mon- 
uments placed  by  him  at  her  grave,  and  has  obtained  a  permit  in 
due  form  from  the  pro))er  board  of  health  for  that  purpose;  that  he 
has  requested  of  the  defendants  permission  to  do  so  in  a  careful 
and  proper  manner,  doing  no  damage  to  the  lot  in  which  she  is 
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now  deposited,  and  leaving  that  lot  in  good  condition  ;  and  that 
they  have  refused  such  permission. 

Upon  these  allegations,  if  supported  by  evidence  (which  on  this 
record  we  are  bound  to  i)resume),  we  are  all  of  opinion  that  it  was 
within  the  authority  of  the  justice  before  whom  the  hearing  was 
had  to  decide  that  the  plaintiff  never  freely  consented  to  the 
burial  of  his  wife  in  the  lot  of  her  brothers-in-law,  with  the  inten- 
tion or  understanding  that  it  should  be  her  final  resting-place;  and 
that  a  case  was  made  out  on  which  a  Court  of  Chancery,  in  the  ex- 
ercise of  its  undoubted  jurisdiction,  might  order  the  defendants  to 
permit  him  to  remove  her  body,  coffin  and  tombstones  to  the  lot 
owned  by  himself  and  his  kindred. 

Decree  affirmed. 

Note  bt  tbe  Rxpoima.  —In  Fox  ▼.  Oordon,  Pemi.  ODmmon  Reas,  the  bill  set  forth  the 
f oUowing  facts  :  On  January  %,  1878^  Marie  G.  Fox,  the  daughter  of  plaintiff,  died  at  the 
house  of  the  plaintiff.  The  defendant,  who  was  the  mother  of  the  plaintiff*s  wife,  re* 
quested  that  the  funeral  of  the  said  Marie  might  take  place  from  her  house :  that  the 
plaintiff,  at  the  desire  of  his  wife,  acceded  to  his  request.  The  funeral  accordingly  took 
place  from  the  said  house,  and  the  child  was  buried  in  a  lot  In  Laurel  Hill  Cemeteiy, 
owned  by  Qeorge  Gordon,  the  husband  of  the  defendant,  who  has  since  died,  leaving  the 
defendant,  his  executrix,  and  bequeathing  to  her  the  said  lot.  The  burial  in  the  aforesaid 
lot  in  Laurel  Hill  Cemetery  was  without  consultation  with  the  complainant.  At  the  time 
of  the  death  of  her  child  the  plaintiff  and  his  wife  were  much  exhausted,  having  nursed 
their  child  through  her  illness.  Immediately  after  the  funeral,  Sallie  G.  Fox,  the  wife  of 
the  plaintiff,  became  ill  at  the  house  of  her  mother,  the  defendant,  and  remained  there 
until  her  death,  which  occurred  shortly  after  her  child's  funeral.  At  the  time  of  her  death 
the  plaintiff's  condition,  mentally  and  physically,  was  still  more  reduced,  and  while  in  thai 
condition  the  body  of  his  said  wife  was  also  interred  by  the  defendant  in  Laurel  Hill 
Cemetery,  in  the  same  lot  with  her  child,  without  the  request  of,  or  consultation  with,  the 
plaintiff.  Personal  effects  of  said  BalUe  G.  Fox,  of  a  value  sufficient  to  cover  the  funeral 
expenses,  were  retained  by  the  said  George  Gordon.  The  plaintiff  remained  ill  for  three 
months  after  the  death  of  his  wife,  and  immediately  upon  his  recovery  offered  to  repay 
to  the  said  George  Gordon  the  expenses  incurred  in  the  burial  of  his  wife  and  expressed 
to  Gordon  a  desire  to  remove  the  same  to  a  lot  of  his  own  in  Mount  Peace  Cemetery,  where 
the  remains  of  Geoige  G.  Fox,  his  only  other  child,  were  interred.  Mr.  Gordon  declined 
to  accept  such  repayment,  but  expressed  his  willingness  to  allow  such  removal  whenever 
the  plaintiff  should  so  desire.  The  plaintiff  afterward  offered  to  make  such  repayment  to 
the  said  Maria  F.  Gonlon,  the  defendant,  on  oeing  permitted  to  remove  said  bodies,  which 
offer  was  declined.  The  bill  prayed :  (1)  A  decree  that  the  plaintiff  have  permission  to 
remove  the  bodies  of  his  wife  and  child  from  Laurel  Hill  to  Mount  Peace  Cemetery.  (8) 
Maria  F.  Gtordon  and  the  Laurel  Hill  Cemetery  Company  be  enjoined  from  preventing  or 
Interfering  with  such  removal.  The  defendant,  Mrs.  Gordon,  demurred.  The  court 
ovcrroled  tbe  demurrer.    The  principal  case  was  cited  on  the  aigument. 
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Besd  y.  Home  Savings  Bans. 

(ISO  Mass.  44a) 

Corporation  —  malieioiu  proMeouHon, 

A  savings  bank  is  liable  to  an  action  for  malicioas  proseoatioii.* 

ACTION  for  malicioiLS  prosecution.     The  opinion  states  tho 
point.     The  defendant  had  judgment  below. 

C.  R.  Train  <&  J.  0,  TeelSy  for  defendant. 
F.  S.  ffesseltine,  for  plaintiff. 

LoBD,  J.  It  is  too  late  to  discuss  the  question^  once  much  de- 
batedy  whether  a  corporation  can  commit  a  trespass,  or  is  liable  in 
an  action  on  the  case,  or  subject  generally  to  actions  of  tort  as  in* 
di viduals  ai'e.  The  books  of  reports  for  a  quarter  of  a  century  show 
that  a  yery  large  proportion  of  actions  of  this  nature,  both  for  non- 
feasance and  for  misfeasance,  ai*e  against  corporations. 

It  was  contended  at  the  argument,  that  an  action  for  malidons 
prosecution  so  diffei's  from  other  actions  that  it  cannot  be  main- 
tained against  a  corporation.  But  although  in  order  to  maintain 
such  &n  action,  both  malice  and  want  of  probable  cause  must  be 
found,  yet  proof  of  want  of  probable  cause  will  warrant  the  jury  in 
inferring  malice.  Mitchell  v.  Jefikins,  6  B.  &  Ad.  688;  s.  c,  2 
Ner.  4  Man.  301 ;  Stewart  v.  Sonneborn,  98  XJ.  S.  187 ;  Stone  v. 
Crocker^  24  Pick.  81 ;  Ripley  y,  McBarrony  125  Mass.  272.  And 
by  the  great  weight  of  modern  authority,  a  corporation  may  be  liable 
even  when  a  fraudulent  or  malicious  intent  in  fact  is  necessary  to 
be  proved,  the  fraud  or  malice  of  its  authorized  agents  being  im- 
putable to  the  corporation  ;  as  in  actions  for  fraudulent  representa- 
tions, National  Exchange  Co,  t.  DreWy  2  Macq.  103  ;  New  Bruna* 
wieh  d  Omadm  Railway  r.  Conyheare,  9  H.  L.  Caa.  711,  738,  740 ; 
Barwick  v.  English  Joint  Stock  Banh,  L.  R.,  2  Ex.  259 ;  for  libel, 
Philadelphia^  Wilmington  <6  Baltimore  Railroad  y.  Quigley,  21 
How.  202 ;  Whitfield  y.  South-eastern  Railway,  E.  B.  &  E.  115  ;  or 
for  malicious  prosecution,  Vance  y.  Erie  Railway,  3  Vroom,  334  ; 

*To  same  effect,  WiXUams  v.  PUmUn'  Ins  Co .  (57  Miss.  750),  84  Am.  Bep.  4M,  and  noMw 
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Copley  Y.  QTiyo€T  Jt  Baker  Co.  2  Woods,  494 ;  Ooodepeed  v.  Eaet 
Haddam  Banky  22  Ck>niL  530  ;  Carters.  Howe  Machine  Co.,  51  Md» 
290 :  s.  c,  34  Am.  Bep.  311 ;  Wheless  y.  Second  National  Bank,  1 
Baxter,  469;  Williame  v.  Planters^  Ine.  Co.,  57  Miss.  759;  8.  c,  34 
Am.  Bep.  494 ;  Iron  Mountain  Bank  t.  Mercantile  Bank,  4  Mo. 
App.  505;  Walker  y.  South-eastern  Railway,  L.  B.,  5  G.  P.  640; 
Edwards  y.  Midland  Railway,  6  Q.  B.  D.  287. 

It  was  further  contended,  that  although  certain  corporations 
might  be  liable  to  this  action,  such  as  business  and  trading  corpo- 
rations, which  are  often  involved  in  litigation,  savings  banks,  from 
their  peculiar  character  and  purposes,  cannot  be  subject  to  such 
suit  The  ailment  is,  that  they  are  not  business  or  trading  cor- 
porations, but  are  rather  trustees  administering  upon  the  property 
of  those  who  stand  in  the  relation  of  cestuis  que  trust,  from  motives 
of  kindness  and  charity,  and  not  for  the  purpose  of  gain.  If  we  as- 
sume all  this  to  be  true,  morally  sj^eaking,  it  docs  not  affect  the 
legal  status  of  the  coi-poration.  Their  powers  and  their  duties  are 
defined  by  their  charters,  and  the  rights  and  the  duties  are  legal 
rights  and  duties,  to  be  enforced  by  the  ordinary  rules  of  law.  A 
depositor  in  a  savings  bank  becomes  a  creditor  of  that  bank  as  really 
and  as  effectually  as  a  depositor  in  a  bank  of  discount  or  deposit. 
There  is  no  relation  of  trustee  and  cestui  que  trust  between  bank 
and  depositor,  any  more  than  in  any  other  case  of  debtor  and 
creditor.  It  is  rather  in  form  than  in  substance  that  a  depositor  in 
a  savings  bank  differs  from  a  stockholder  in  a  business  corporation* 
In  each  ease,  the  money  is  intrusted  to  the  corporation,  to  be  man- 
aged by  it  for  the  benefit  of  the  one  who  thus  places  it  there ;  but 
by  their  charters,  savings  banks  are  requii'ed  to  make  only  such  uses 
of  the  funds  intrusted  to  them  as  shall,  with  care  and  prudence, 
preserve  them  from  the  perils  and  vicissitudes  of  trade.  But  in  all 
the  essential  features  of  their  organization,  savings  banks  are,  like 
all  other  corporations,  creations  of  the  law  for  the  more  convenient 
transaction  of  business  to  be  done  by  them.  They  are  capable  of 
corporate  action,  and  like  all  other  corporations,  are  liable  for  their 
corporate  action.  In  their  conduct  toward  the  public  they  owe  the 
same  duty  to  the  public  that  other  corporations  owe.  In  their  coi^ 
duct  toward  individuals,  they  owe  the  same  duty  to  individuals  thafc 
other  corporations  owe.  If  a  savings  bank  owns  its  banking- 
house,  the  same  duties  in  relation  to  it  exist  as  exist  in  a  bank  of 
deposit  owning  its  own  banking-house.    It  can  no  more  permit  a 
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dangerous  pitfall  or  a  dangerous  obstruction  to  exist  upon  its  land 
to  the  injury  of  another^  than  can  any  other  corporation  or  an  indi- 
vidual. In  its  business  transactions  with  individuals^  it  is  subject 
to  the  same  rules  of  law  as  other  corporations  or  individuals.  Its 
contracts  may  be  impeached  for  fraud,  as  the  contracts  of  other 
parties  may  be  impeached  for  fraud  ;  or  may  be  void  for  illegality^  as 
the  contracts  of  other  parties  are  void  for  illegality ;  and  we  see  no 
ground  upon  which  we  can  distinguish  its  corporate  liabilities  from 
those  of  other  corporations,  and  therefore  no  reason  why  this  action 
cannot  be  maintained  against  the  defendant  corporation. 

Of  course,  we  have  before  us  no  question  of  evidence,  or  of  its 
sufficiency  to  maintain  the  action,  but  simply  the  question  whether, 
if  the  proof  is  sufficient  to  show  that  the  defendant  as  a  corporation 
did  all  the  acts  which  in  an  individual  would  create  the  liability, 
such  liability  would  exist  in  the  corporation. 

New  trial  ordered. 


McKiH  v.  Aulbach. 

(lao  Mass.  481  ) 

■ 

Evidence  —  parol  —  ivMrument  ngned  by  ttoo  eaceeuton. 

Where  two  executors  sign  a  release  of  a  mortgage,  parol  evidenoe  Is  oooq^ 

tent  to  show  that  only  one  had  the  money. 

QUIT  on  a  probate  bond.    The  opinion  states  the  case. 

J.  0.  Abbott  (B.  Dean  with  him,)  for  plaintiff. 

A.  Russ  and  J9.  A.  Door,  for  defendant. 

Colt,  J.  The  defendant  is  sued  upon  a  probate  bond,  given  by 
him  as  one  of  two  executors.  A  judgment  having  been  ordered  for 
the  penalty  of  the  bond,  the  question  before  us  is  how  much  of  the 
penalty  is  due  in  equity  and  good  conscience,  for  which  an  execu- 
tion should  be  awarded.  Several  breaches  of  the  bond  are  assigned. 
Upon  two  of  these,  namely,  the  failure  to  file  an  inventory,  and  the 
failure  to  render  an  account  within  a  year,  the  defendant  is 
for  nominal  damages. 


MABCH  TERM,  1881.  471 

McKim  V.  Anlbach. 

The  principal  question  arises  on  an  alleged  breach  by  the  defend- 
ant^ in  negligently  permitting  his  co-executor  Wellbrock  to  appro- 
priate the  personal  estate  of  the  testator  to  his  own  use, 
whereby  it  was  lost.  The  bonds  given  by  the  two  executors  were 
BCTeral  and  not  joint,  and  neither  is  liable  for  losses  caused  exclu- 
siyely  by  the  de&ult  of  the  other.  In  order  to  charge  the  def  endant, 
the  burden  is  on  the  plaintiff  to  show,  that  in  the  administration  of 
the  estate,  the  defendant  was  liegligent  in  the  performance  of  some 
duty  which  the  law  devolves  upon  him  personally.  Austin  v. 
Moore,  7  Mete.  116,  124. 

A  mortgage  due  to  the  testator,  in  the  State  of  Ohio,  which  by  his 
will  the  executors  were  authorized  to  collect  and  invest  as  they 
might  judge  to  be  for  the  interest  of  the  estate,  was  collected  upon 
a  joint  release  and  discharge,  signed  by  both  executors,  which  was 
forwarded  to  the  mortgagor  through  an  express  company.  The 
money  when  returned  by  the  express  company  was  received  by  the 
co-executor  Wellbrock  without  the  defendants'  knowledge,  and 
deposited  by  him  in  a  savings  bank  in  good  standing,  partly  in  his 
own  name  and  partly  in  his  name  as  trustee.  He  afterward  took 
the  money  from  the  bank  without  the  knowledge  of  the  defendant, 
and  it  was  lost  to  the  estate  by  his  misappropriation  of  it.  It  is 
sought  to  charge  the  defendant  for  the  loss  of  this  money. 

The  report  finds  that  Wellbrock  had  almost  exclusive  manage- 
ment of  the  estate ;  that  he  was  a  neighbor  and  fnend  of  the 
testator,  and  had  relations  more  intimate  than  the  defendant  with 
parties  interested  under  the  will  ;  and  that  the  defendant  was  not 
familiar  with  laws  and  forms  of  business,  or  with  the  English  lan- 
guage, and  was  content  to  leave  the  business  in  the  hands  of  his 
co-executor.  It  appears  that  the  defendant  accounted  for  all  the 
estate  which  actually  came  into  his  individual  possession.  In  their 
first  account,  which  was  filed,  assented  toby  the  parties  in  interest, 
and  allowed,  after  the  mortgage  was  collected,  the  executors  charged 
themselves  with  the  amount  paid  thereon  ;  and  in  a  few  days  after 
it  was  allowed,  the  defendant  resigned  his  trust.  Two  other  accounts 
were  afterward  filed  by  Wellbrock,  the  remaining  executor,  which 
were  assented  to  by  the  parties  in  interest,  by  which  he  charged 
himself  with  the  amount  collected  on  the  Ohio  mortgage. 

It  was  the  right  of  each  executor  to  receive  and  hold  the  funds 
of  the  estate.  Edmonds  v.  Crenshaw^  14  Pet.  166.  Neither  can 
be  held  responsible  for  the  waste  or  misconduct  of  the  other,  unlasa 
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there  be  some  act  or  agreement,  on  the  part  of  the  one  sought  to  be 
charged,  by  which  the  estate  has  gone  into,  or  has  been  negligently 
suffered  to  remain  in,  the  exclusive  possession  and  control  of  the 
one  by  whose  misconduct  the  loss  occurs.  Thus  both  were  held 
liable  in  a  case  where  money  was  delivered  to  one  executor,  and 
imihediataly  handed  over  to  the  other,  whoapproi^riated  it  to  his 
own  use.  Langford  v.  Gascoyne,  11  Ves.  333.  But  an  executor  is. 
not  held  any  further  than  he  is  shown  to  have  participated  in  the 
misappropriation.  **  Merely  permitting  his  co-executor  to  possess 
the  assets,  without  going  further  and  concurring  in  the  application 
of  them,  does  not  render  him  answerable  for  the  receipts  of  his  co- 
executor.  Each  executor  is  liable  only  for  his  own  acts,  and  what 
he  receives  and  applies,  unless  he  joins  in  the  direction  and  mis* 
application  of  the  assets."  Peter  v.  Beverly,  10  Pet.  532,  562; 
Brazier  v.  Clark,  5  Pick.  96.  104 ;  Slerreti's  Appeal,  2  Penn.  419. 

It  is  contended  that  the  defendant  is  liable  in  this  case  because 
he  must  be  treated  as  having  concurred  in  the  wrong  by  joining  in 
the  release  by  which  his  co-executor  was  enabled  to  obtain  posses- 
sion of  the  money  due  on  the  mortgage  and  to  mingle  it  with  hie 
own  property.  The  rules  which  govern  the  liability  of  co-execu- 
tors follow  in  most  respects  the  rules  which  prevail  as  to  co-trustees. 
But  while  the  latter  are  not  liable  for  the  money  which  they  have 
not  received,  although  they  join  in  receipts  given  for  the  same,  it 
was  at  one  time  held  that  the  former  were  liable  in  such  cases.  The 
reason  given  for  this  distinction  was  that  co-executors,  unlike  co- 
trustees, have  each  an  independent  power  over  the  personal  prop- 
erty of  the  testator,  and  may  dispose  of  it,  receive,  pay  and  give 
receipts  in  their  own  names,  and  therefore  that  if  one  joins  with 
his  co-executor  in  giving  a  i^eceipt  he  does  an  unmeaning  act,  un- 
less he  intends  to  render  himself  jointly  answerable  for  the  money. 
But  this  rule,  which  does  not  seem  to  have  been  maintained  with 
entire  uniformity,  is  declared  in  Williams  on  Executors  (6th  Am. 
ed.),  1938,  to  have  been  greatly  relaxed  in  favor  of  executors;  and 
Lord  Eldon  in  Shipbrook  v.  Hinchinbrook,  16  Ves.  478,  declares 
it  to  have  been  broken  down. 

In  Joy  V.  Camphett,  1  Sch.  &  Lef.  328,  341,  Lord  Bedesdalr 
states  the  distinction  thus:  '^  If  a  receipt  be  given  for  the  mere 
purposes  of  form,  then  the  signing  will  not  charge  the  person  not 
receiving.^'  **  The  true  question  in  all  those  cases  seems  to  have 
been,  whether  the  money  was  under  the  control  of  both  executors*  * 
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If  it  was  80  considered  by  the  person  paying  i'aib  money,  then  the 
joining  in  the  receipt  by  the  executor  who  did  not  actually  receive 
it  amounted  to  a  direction  to  pay  his  co-executor; ''  ^^he  became 
responsible  for  the  application  of  the  money  just  as  if  he  had  re- 
ceived it/'  In  Hovey  v.  Blakeman,  4  Ves.  596,  608,  Lord  Alvan- 
LEY,  the  master  of  the  rolls,  referring  to  the  earlier  rule,  declared 
that  he  would  not  consider  the  fact  that  an  executor  joins  m  the 
receipt  as  absolutely  conclusive;  and  in  Scurfisld  v.  Howesy  3  Bro. 
Ch.  91,  he  stated  his  dksent  from  the  rule  when  an  executor  joins 
in  signing  a  receipt,  if  Vt  appears  that  he  joined  for  conformity  only. 
In  M'Nair^s  Appeal,  4  Eawl.  148, 157,  the  Supreme  Court  of  Penn- 
sylvania declares  that  *'  there  is  no  good  reason  for  making  execu- 
tors or  administrators  liable'  more  than  trustees  for  moneys  which 
they  have  never  actually  received,  merely  because  they  have  joineij 
in  a  receipt  with  the  co-executor  or  co-administrator  who  did  re- 
ceive it.  The  receipt  when  proved  must  always  be  considered 
fffitna  facie  evidence  against  each  of  the  signers  that  he  received 
the  money;  and  if  he  wishes  to  avoid  the  consequent  liability,  it 
win  lie  upon  him  to  prove  that  it  was  not  received  by  him."  The 
weight  of  modem  authority,  both  English  and  American,  is  that  a 
joint  receipt  is  only  presumptive  evidence  that  the  money  came  into 
the  possession  or  under  the  control  of  both.  Monell  v.  Mmiell,  5 
Johns.  Ch.  283.  And  this  presumption  may  be  rebutted  by  proof 
that  the  monej  was  in  fact  received  by  one  and  that  the  other 
joined  only  as  a  matter  of  form  and  for  the  sake  of  conformity. 
See  also  Manahan  v.  Oibbons,  19  Johns.  427;  OcJiiltree  v.  Wright^ 
1  Dev.  &  Bat.  Eq.  336;  Perry  on  Trusts,  §§  421-426. 

It  is  further  contended  that  even  if  the  defendant  cannot  be 
charged  upon  the  ground  of  his  having  joined  in  the  release  of  the 
mortgage,  and  having  allowed  the  money  due  thereon  to  be  collected 
and  deposited  by  Wellbrock  alone,  yet  that  the  finding  of  the  master 
in  favor  of  the  plaintiff  is  supported  by  the  facts  stated  in  the  report, 
that  in  April,  1873,  within  a  month  after  Wellbrock' received  and 
deposited  the  money,  and  before  the  greater  part  of  it  had  been  drawn 
out  again  by  him,  *'  either  the  defendant  was  warned  and  put  on 
his  guard  as  testified  to  by  one  of  the  parties  in  interest,  or  his  sus- 
picions were  aroused;"  and  that  ** since  that,  whereas  before  that 
time  receipts  for  rent  had  been  given  in  the  name  of  Wellbrock 
alone,  he  insisted  that  thereafter  they  should  be  signed  by  both  of 
the  executors." 

Vol.  XXXIX-60 
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Bat  this  statement  of  the  master  is  too  meagre  and  ambiguous 
to  enable  as  to  come  to  a  satidiactonr  conela^km  on  this  l»anch  of 
the  case;  and  for  the  porpose  of  a  faller  and  clearer  asoerddning  and 
statement  of  the  facts  and  circamstanees  relied  on  to  charge  the 
defendant  bj  reaeon  of  negligence  and  breach  of  daty  aa  his  part 
nice  the  original  receipt  and  deposit  of  the  monej  bj  Wdlbrock, 
the  case  most  be 


Vagt  Kahoval  Bahk  of  Petebbobovgh  y.  Childs. 


(ttSMMLSHD 
Bank — National  — forfeUwrefcr  umry  —  UmiiaHomM, 

hk  as  aetion  in  a  State  eouit  hj  a  National  bank  apoa  a  note  apon  whidi  the 
beak  has  reoelTed  osarioos  interest,  the  defendant  majset  olFtke  forfeitaia 
piorided  bj  the  National  Bank  act,  altboogh  the  snit  ia  in  another  State  thaa 
that  where  the  note  was  diaoonnted,  and  more  than  two  jeara  after  the  dis- 
eonnt.    (See  note,  p.  477.) 

ACTION  by  a  National  bank  of  New  Hampshire  on  a  promissory 
note  made  in  that  State.     Defense,  the  receiving  of  nsorions 
interest  by  the  bank  on  the  discount. 

A.  De  Wolf,  for  plaintiff. 

C.  0.  Conanty  for  defendants. 

SouLEy  J.  The  plaintiff  corporation  is  a  creature  of  the  statutes 
of  tlio  United  States,  and  its  powero,  rights  and  liabilities  are  gov- 
erned by  those  statutes.  Among  the  provisions  therein  contained 
are  the  following: 

*^  Any  association  may  take,  receive,  reserve  and  charge  on  any 
loan  or  discount  made,  or  ui)on  any  note,  bill  of  exchange  or  other 
evidences  of  debt,  interest  at  the  rate  allowed  by  the  laws  of  the 
State,  Territory  or  District  where  the  bank  is  located,  and  no 
more.'*    U.  S.  Rev.  St.,  §  6197. 

''  The  taking,  receiving,  i*eserving  or  charging  a  rate  of  interest 
greater  than  is  allowed  by  the  preceding  section,  when  knowingly 
done,  shall  be  deemed  a  forfeiture  of  the  entire  interest  which  the 
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note,  bill  or  other  eyidence  of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon.''    §  5198. 

The  rate  of  interest  allowed  by  the  laws  of  the  State  of  New 
Hampshire,  where  the  note  sued  on  was  made,  was  six  per  cent. 
Oen.  Laws  of  N.  H.  of  1878,  ch.  232,  §§  2,  3.  Interest  at  a  higher 
rate  has  been  received  by  the  plaintiff  on  this  note,  and  on  notes  in 
renewal  of  which  it  was  given. 

The  question  before  us  is  whether  any  deduction  should  be  made 
from  the  amount  apparently  due  on  the  note,  according  to  its  terms, 
on  account  of  this  receipt  of  interest  in  excess  of  six  per  cent.  It 
was  held  in  the  Superior  Court  that  no  such  deduction  should  be 
made,  and  that  the  plaintiff  was  entitled  to  judgment  for  the  amount 
of  the  princijial  of  the  note  and  interest.     This  was  error. 

The  taking  of  interest  at  a  rate  in  excess  of  six  per  cent  was  m 
yiolation  of  a  law  of  the  United  States  which  is  in  force  in  this 
Commonwealth  as  well  as  in  New  Hampshire,  so  far  as  relates  to 
contracts  made  by  National  banks  existing  in  New  Hampshire.  The 
rate  of  interest  which  a  National  bank  in  any  State  may  take  is  de- 
termined and  fixed  by  the  statute  of  the  United  States,  although  it 
is  measured  in  such  State  by  reference  to  the  local  law  concerning 
interest,  if  there  be  one.  And  when  a  bank  takes  interest  in  excess 
of  the  legal  rate,  it  violates  the  law  of  the  United  States,  and  not 
the  law  of  the  State;  and  the  conseequenccs  are  those  provided  by 
the  law  of  the  United  States,  and  not  those  ]7rovided  by  the  State 
law.  Davis  v.  RandaU^  115  Mass.  547;  s.  c,  15  Am.  Bep.  146; 
Central  2fiaitonal  Bank  v.  Prati,  115  Mass,  539;  s.  c,  15  Am.  Bep. 
138;  Farmers  <&  Mechanics?  National  Bank  v.  Bearing ^  91  U.  S. 
29. 

As  the  law  regulating  the  rate  of  interest  which  the  plaintiff 
might  lawfully  take  is  a  National  law,  as  binding  in  this  Common- 
wealth as  to  all  matters  affected  by  it  as  our  own  laws  are,  the  case 
differs  from  those  in  which  it  has  been  held  that  a  penalty,  as  a 
partial  defense,  authorized  by  the  laws  of  another  State,  cannot  be 
applied  or  made  effective  in  this  State.  See  Akers  v.  Bemand,  103 
Mass.  318;  Gale  v.  Eastman^  7  Mctc.  14. 

The  taking  of  excessive  or  usurious  interest  made  the  note  in- 
operative as  to  all  the  interest  which  it  carries  by  its  terms,  by  vir- 
tue of  a  law  in  force  throughout  the  United  States.  The  forfeiture 
of  interest  may  be  availed  of  in  an  action  on  the  note,  by  way  of 
defense.     Fanners  Jk  Mechanics^  Ncdional  Bank  v.  Bearing,  91  U. 
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S.  29.  In  the  case  cited,  the  suit  was  in  the  State  where  the  usuri- 
ous interest  was  taken.  But  there  is  no  reason  for  holding,  that 
when  the  suit  is  in  another  State,  the  same  defense  is  not  open. 
That  would  be  saying  that  the  National  law  shall  be  inoperative  in 
defense  of  an  action  brought  outside  the  State  where  it  was  yiolated 
by  the  plaintiff.  It  would  be  saying  that  the  National  law  against 
usury  shall  be  oi)erative  in  defense  within  the  State  where  it  was 
exacted,  and  inoi)erative  in  the  rest  of  the  "Onion;  that  a  usurious 
contract  by  a  National  bank  is  void  'pro  tanto  in  the  State  where  it 
was  made,  and  good  without  abatement  elsewhere.     This  cannot  be. 

There  is  nothing  in  Barnet  v.  National  Bank,  98  XT.  S.  655,  which 
is  inconsistent*  with  the  doctrine  in  Farmers  <&  Mechanics^  Bank 
V.  Bearing,  nhi  supra.  In  the  earlier  of  the  two  cases,  it  was  de- 
cided, that  where  a  National  bank  in  the  State  of  New  York  had 
taken  usurious  interest  on  a  note,  it  was  entitled  to  recover  in  a  suit 
on  the  note  the  amount  of  the  princijDal  of  the  note  less  the  amount 
of  the  interest  unlawfully  rcsen'ed.  In  the  latter  case,  it  was  de- 
cided, that  in  an  action  on  a  bill  of  exchange,  the  assignees  in  bank- 
ruptcy of  the  acceptor,  who  became  defendants,  could  not  set  off, 
as  a  counter-claim,  twice  the  amount  of  usurious  interest  which  had 
been  paid  by  the  acceptor  on  other  bills  and  on  notes  which  had 
been  paid  up  by  him.  Tlie  statute,  in  section  5198,  provides  for  the 
forfeiture  of  all  the  interest  which  the  note  carries  with  it,  where  the 
bank  has  taken  or  reserved  or  charged  a  higher  rate  than  the  law 
allows.  The  maker  of  tlie  note  can  avail  himself  of  this  provision 
in  defense  of  an  action  on  the  note,  and  in  no  other  way.  Farmsr^ 
£  Mechanic^  Bank  v.  Bearing,  ubi  supra.  The  same  sAtion  pro- 
vides, further,  tliat  if  tlie  greater  rate  of  interest  luis  been  paid,  the 
person  by  whom  it  htis  been  paid,  or  his  legal  reiiresentatives,  may 
recover  back,  in  an  action  in  the  nature  of  an  action  of  debt,  twice 
the  amount  of  the  interest  thus  paid  from  the  bank  taking  or  re- 
ceiving the  same.  This  remedy  is  applicable  when  the  note  has  been, 
paid,  and  ordinarily  at  least,  not  till  then,  and  can,  be  availed  of 
only  in  the  form  prescribed  by  the  statute,  that  is  to  say,  by  action 
against  the  bank. 

The  forfeiture  of  the  interest  can  be  availed  of  in  an  action  in 
the  State  court,  as  well  as  in  the  United  States  court.  It  would  be  a 
strange  condition  of  the  law  which  permitted  a  National  bank,  the 
creature  of  the  National  law,  to  avoid  in  a  State  court  a  defense  to 
its  actipn  on  a  contract  which  is  expressly  provided  for  by  the 
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statute  under  which  the  bank  exists.  This  point  is  settled  in  the 
<5ase  already  cited  of  Farmers  £  Mechanics'^  Bank  Y.Dearing,  which 
was  a  writ  of  error  to  a  court  of  the  State  of  New  York,  and  in 
which  the  Supreme  Court  of  the  United  State  held  that  the  bank 
was  entitled  to  judgment  only  for  the  principal  less  the  unlawful 
interest  taken,  and  ordered  proceedings  in  the  State  court  accord- 
ingly. 

We  are  of  opinion  further,  that  as  the  reserving  or  taking  of  un- 
lawful interest  avoids  the  note  so  far  as  interest  is  concerned,  the 
defense  is  open  to  the  defendant  in  any  action  brought  to  recover 
the  amount  of  the  note,  though  it  be  more  than  two  years  after  the 
unlawful  taking  of  interest.  The  statute  does  not  fix  a  limit  of 
two  years  within  which  such  defense  must  be  availed  of.  It  limits 
the  time  within  which  an  action  may  be  maintained  to  recover  twice 
the  amount  of  unlawful  interest  paid  to  two  years.  But  as  we  have 
seen,  that  is  an  entirely  different  matter  from  the  defense  of  usury 
in  an  action  on  the  note. 

According  to  the  terms  of  the  case  stated,  the  case  must  be  sent  to 

an  assessor  to  determine  the  amount  to  be  deducted  from  the  note 

sued  on,  and  the  amount,  if  any  thing,  for  which  judgment  shall 

be  entered. 

Judgment  accordingly* 

m 

NoTB  BT  TBM  RxpoREB. — It  l8  tme  that  fn  Farmers  d:  Meclianic^  Batik  v.  Dearfng,  91 
t7. 8.  29 ;  a  a,  Thomp.  N«t.  Bk.  Oaa  117,  the  bank  was  allowed  "  to  recoTer  the  principal 
of  the  note  sued  upon,  lees  the  amount  of  the  interest  unlawfully  reserved."  But  In 
Bamet  ▼.  NaJL  Batik,  98  U.  8.  565  ;  a  c.  Brown's  Nat.  Bk.  Cas.  18,  without  expressly 
oveimlingr  the  former,  tt  was  distinctly  held  that  neither  the  usurious  interest  paid  could 
be  set  off,  nor  could  twice  the  amount  thereof  be  recovered  by  way  of  counter-claim.  The 
eourt  said :  **The  remedy  given  by  the  statute  for  the  wrong  is  a  penal  suit.  To  that 
the  par^  asK^eved  most  resort  He  can  have  redress  in  no  other  form  or  mode  of  pro- 
cedure." The  latter  doctrine  has  been  accepted  on  the  authority  of  the  latter  case  by  the 
Pennsylvania  Supreme  Court  in  First  Nat.  Bk.  of  Clarion  v.  Qruber,  87  Penn.  St.  466 
8.  c,  Browne's  Nat.  Bk.  Cas.  895  ;  and  by  the  New  York  Court  of  Appeals,  upon  reargn- 
ment  in  NaL  Bk.  of  Auburn  v.  Letois,  81 N.  Y.  15,  modifying  the  rule  as  laid  down  by  that 
court  in  the  same  case,  75  id.  51G;  s.  a.  31  Am.  Hep.  484 ;  Browne's  Nat.  Bk.  Cas.  806,  In 
•fCcordanoe  with  the  decision  in  the  Bamet  case.  In  the  Lewis  case  the  court  said :  "  In 
accordance  with  a  well-settled  principle  we  must  follow  and  stand  by  its  decision  upon  the 
main  question  determined,  that  in  an  action  brought  to  recover  the  amount  of  a  promissory 
note  dlsoonnted  by  a  National  bank,  it  cannot  be  set  up  by  way  of  counter-claim  or  sat^fl 
that  the  bank  in  discounting  a  series  of  notes,  the  proceeds  of  which  were  used  to  pay 
•other  notes,  knowingly  took  and  was  paid  a  greater  rate  of  interest  than  that  allowed  by 
law,  and  that  the  remedy  in  such  a  case  is  an  action  of  debt  to  recover  back  twice  the 
amount  paid."  To  the  same  effect,  Oldham  v.  First  Nat.  Bk.,  85  N.  C.  IMO.  In  Moniteau 
Nat.  Bk,  V.  JfUZer,  73  Mo  187,  it  was  held,  in  conformity  also  to  the  Bamet  case,  that 
where  the  usurious  Interest  has  been  stipolated  for  but  not  paid,  the  bank  can  recover 
anly  the  sum  lent. 
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Oontraet  —  tubstUution. 

A  being  Indebted  to  C,  gave  him  a  written  order  on  B.,  for  goods  whlok  Bl 
had  contracted  to  deliver  to  A.  B.  accepted  the  order,  Heidp  thai  0.  oonld 
not  maintain  an  action  on  the  contract  against  B. 

ACTION  on  contract    The  opinion  states  the  case.    The  plain* 
tift  had  judgment  below. 

.F.  T.  Blackmer  £  F.  W.  Griffin,  for  defendant 

F,  P.  Oouldinff,  for  plaintiffs, 

ENDicoTTy  J.  It  appears  that  Buchanan,  Ware  &  Co.  had  a 
contract  with  the  defendant  for  the  delivery  of  certain  goods^  and 
on  January  8,  1876,  they  signed  an  order  directed  to  the  defendant 
to  deliver  to  the  Wood  &  Light  Machine  Co.  two  thousand  dollars 
in  the  said  goods.  The  order  was  accepted  by  the  defendant's 
treasurer  on  the  same  day,  and  on  January  10  following,  was  given 
to  the  company  to  hold  as  collatei'al  security  for  the  payment  of 
five  promissoiy  notes  of  that  date,  signed  by  Buchanan,  Ware 
&Co. 

This  order  was  for  the  delivery  of  two  thousand  dollars,  to  be 
paid  in  merchandise,  and  is  not  negotiable.  Oushee  v.  Eddy,  11 
Gray,  502.  It  was  said  by  Mr.  Justice  Mbtoalf  in  Sears  v.  Lavh 
rence,  15  Gray,  267,  "  The  law  and  incidents  of  a  bill  of  exchange 
do  not  attjich  to  such  an  instrument." 

By  the  accej)tancc  merely  of  this  order  the  defendant  entered 
into  no  contract  with  the  Wood  &  Light  Machine  Co.  The  com- 
jmny  was  no  party  to  the  contract,  and  if  the  defendant  made  any 
binding  contract  by  accepting  the  order,  it  was  with  Buchanan, 
Ware  &  Co. 

This  case  falls  within  the  rule  laid  down  in  numerous  decisions 
in  our  reports,  and  which  is  well  stated  in  Exchange  Bank  v.  Rice^ 
107  Mass.  37;  s.  c,  9  Am.  Hep.  1,  "that  a  person  who  is  not  a 
pai*ty  to  a  simple  contract,  and  from  whom  no  consideration  moves, 
cannot  sue  on  the  contra<;t,  and  consequently  that  a  promise  made 
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bj  one  person  to  another^  for  the  benefit  of  a  third  person  who  is 
a  stranger  to  the  consideration^  will  not  support  an  action  by  the 
latter."  See  also  Millard  y.  Baldwin^  3  Oray,  484;  Field  v.  Oraw* 
ford,  6  id.  116;  Dow  v.  Clark,  7  id.  198 ;  Pettee  v.  Peppard,  120 
Mass.  522 ;  Oamwell  v.  Pomeroy,  121  id.  207 ;  Cottage  Street 
Church  Y.  Kendall,  121  id.  528;  8.  c,  23  Am.  Rep.  286;  Prentice 
v.  Brimhall,  123  Mass.  291. 

The  exceptions  to  this  rule,  so  far  as  they  have  been  at  any  time 
recognized  in  this  Gommpnwealth,  are  stated  and  discussed  in  iM- 
Jen  Y.  Whipple,  1  Gray,  317,  as  well  as  in  Exchatige  Bank  y.  Rie$j, 
and  need  not  be  further  considered,  inasmuch  as  the  case  at  bar 
does  not  fall  within  them. 

Nor  do  the  cases  of  Walker  v.  Sherman,  11  Mete.  170;  Seare  v. 
La'torence,  15  Gray,  267,  and  Easterji  Railroad  y.  Benedict,  15  id. 
289,  funiish  any  support  to  the  plaintiffs.  The  facts  in  those  cases 
distinguish  them  from  this  case. 

In  Walker  y.  Shemian,  it  was  held  that  a  suit  could  be  main- 
tained by  the  payee  against  the  acceptor  of  an  order  for  merchan* 
disc,  upon  pi-oof  that  the  drawer  was  in  debt  to  the  payee  whea 
the  order  was  drawn,  that  it  was  given  in  payment  of  the  debt» 
and  was  accepted  at  the  request  of  the  drawee  when  it  was  drawn; 
all  the  parties  being  present  at  the  acceptance.  The  fact  that  the 
order  was  given  in  payment  is  relied  on  in  the  opinion  by  Mr.  Jus- 
tice Wilde,  as  showing  that  the  plaintiff  could  maintain  no  action 
except  on  the  order;  and  as  loss  to  the  plaintiff,  as  well  iis  benefit 
to  the  defendant,  would  be  a  good  considemtlon,  there  was  a  suf- 
ficient consideration  to  sujiport  the  promise.  And  even  if  it  was 
not  given  in  payment  of  the  debt,  yet  the  other  facts  would  author- 
ize the  inference  that  the  plaintiff  agreed  to  forbear  suing  the 
drawer  on  receiving  the  order.  It  is  upon  this  last  ground  that 
the  case  is  cited  as  authority  by  Mr.  Justice  Wilde  in  Johnson  v. 
Wilmarth,  13  Mete.  416,  421;  by  Chief  Justice  8HA^v  m  Boyd  v. 
Freize,  5  Gray,  553,  555;  and  by  Mr.  Justice  Bigelow  in  Afecer- 
ney  v.  Stafiley,  8  Cush.  85,  88.  As  the  payee  was  present  when  the 
order  was  accepted,  the  facts  would  have  also  warranted  the  infer- 
ence of  a  direct  promise  to  the  plaintiff  by  the  acceptor.  There  is 
no  evidence  m  the  case  before  us,  that  there  was  any  agreement  to 
forbear  to  sue  the  drawer  by  the  payee,  as  the  debt  for  which  he 
finally  took  the  order,  as  collateral  security,  apparently  was  not 
contracted  until  after  the  order  was  drawn  and  accepted;  and  if  it 
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were,  the  defendant  had  no  knowledge  of  the  transaction.     EUis 
V.  Clarky  110  Mass.  389. 

In  Sears  y.  Lawrence j  it  was  held  that  an  oral  promise  by  the 
drawer  of  an  order  payable  in  merchandise,  after  he  knew  it  had 
not  been  fulfilled,  to  deliver  the  merchandise,  would  not  support 
an  action.  The  remark  of  Mr.  Justice  Metcalf  in  delivering  the 
judgment,  that  the  plaintiff  could  maintain  an  action  against  the 
acceptor  if  there  was  a  legal  consideration  for  the  acceptance,  must 
be  understood  to  mean,  if  the  acceptance  was  made  after  the  order 
passed  into  the  hands  of  the  plaintiff,  by  a  promise  to  him.  The 
i^mark,  not  being  necessary  to  the  decision  of  the  case,  is  not  so 
carefully  limited  and  qualified  as  it  would  otherwise  hare  been. 

In  Eastern  Railroad  v.  Befiedici,  one  Fuller  agiieed  with  the  de- 
fendant to  deliver  him  a  quantity  of  goods  to  be  paid  for  in  the 
stock  of  a  corporation,  and  afterward  drew  his  order  on  the  defend- 
ant to  give  a  certain  number  of  shares  to  the  plaintiff,  and  the 
defendant  promised  the  plaintiff  to  deliver  the  stock  accordingly, 
and  the  action  was  maintained.  In  the  case  at  bar  there  was  no 
promise  to  the  plaintiffs  by  the  defendant,  at  the  time  the  order 
was  drawn  or  afterward,  to  pay  the  order  or  deliver  the  merchan- 
dise. And  in  the  opinion  of  a  majority  of  the  court,  the  case  aa 
presented  to  us  falls  within  the  genend  rule  stated  in  ExckangB 
Bank  v.  Bic^ 

Excepiions  su9krined 


o^sss 


IHTBB 


SUPREME  COURT 


or 


Brelley  v.  Boom 

(73  Mo.  74.) 

A  trodHui  maj  lawfullj  take  from  bis  debtor  a  oonvvfanee  wtth  the  h^ 
]Nupoee  of  seeoring  bis  own  debt,  altbovgh  he  knows  that  It  la  hitanded  to 
hinder  and  delaj  other  creditora. 

ACTION  for  recovery  of  personal  property*    The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

71  A.  OiUy  for  appellants. 

Kwmes  £  B88,  for  respondent. 

NoBTON,  J.  This  is  an  action  for  the  reooyery  of  the  poeseesion 
«f  a  stock  of  goods,  on  the  trial  of  which  defendant  obtained  judg- 
ment from  which  tlie  pluintiifs  have  appealed.  The  stock  of  goods  iu 
question  had  been  seized  by  defendant,  Boothe,  as  sheriff  of  Jack- 
son county,  by  the  levy  oi  u  writ  of  attachment  sued  out  at  the  iu- 
staoce  of  J.  W.  Wood  &  Co.,  creditors  of  the  firm  of  Woy  &  Smith, 
as  the  property  of  said  Woy  &  Smith.  Plaintiffs,  after  the  goods 
were  thus  seized,  brouglit  this  suit  and  replevied  the  gomls  so  levied 
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upon.  Flaiii tiffs  base  their  claim  to  the  goods  on  the  ground  that 
Woy  &  Smith,  before  the  levy  of  the  attachment  sued  out  by  Wood 
&  Co.,  had  transferred  the  goods  in  payment  of  the  debts  of  certain 
of  their  creditors  of  whom  plaintiffs  were  one,  and  that  under  this 
transfer  the  goods  had  been  sold  and  bought  by  plaintiffs  and  the 
proceeds  applied  to  the  payment  of  the  debts  of  Woy  &  Smith.  The 
defendant  on  the  other  hand  claims  that  said  transfer  was  made 
by  said  Woy  &  Smith  with  the  intent  and  for  the  purpose  of 
hindering,  dt^laying  and  defrauding  said  Wood  &  Co.  in  the  collec- 
tion of  their  debt  against  said  Woy  &  Smith,  for  the  collection  of 
which  they  bad  a  suit  pending  at  the  time  of  said  transfer,  and 
that  plaintiff  4  accepted  the  goods  with  knowledge  of  these  facts. 
The  contest  is  virtually  between  two  creditors  of  Woy  &  8mith,and 
the  evidence  adduced  on  the  trial  tended  to  Cfrtdblish  each  one  of  the 
above  theories,  and  the  only  question  presented  for  our  determina- 
tion is  whether  the  court  in  giving  instructions  properly  declared 
the  law. 

The  instructions  given  on  behalf  of  plaintiffs  recognize  to  the 
fullest  extent  the  doctrine  that  the  debtor  has  a  clear  and  undis- 
puted right  to  prefer  one  creditor  to  another  and  apply  his  pr  jr 
erty  to  the  payment  of  one  set  of  creditors  to  the  exclnsion  if 
other  credit  ts,  and  when  this  is  done  in  payment  of  honaiitle  debts 
the  transaction  will  be  upheld,  although  in  doingsotheactof  the 
debtor  had  the  effec,  and  it  was  his  intention  to  defer  or  hinder  an- 
other creditor  who  at  the  time  had  a  suit  pending  against  him. 
While  the  instructions  given  on  behalf  of  the  plaintiffs  covered 
their  theory  of  the  case,  those  given  for  defendant,  eapecia,tly  the 
third,  which  authorized  the  jury  to  find  for  the  defendant  if  they 
believed  that  at  the  time  the  goods  were  transferred  plaintiffs  were 
aware  of  the  fact  that  it  was  the  intention  of  Woy  &  Smith,  in 
making  it,  to  hinder  and  delay  Wood  &  Co.  in  the  collection  of 
their  dt- bt,  go  further,  we  think,  than  the  law  warrants.  The  third 
instruction  is  as  follows:  "  If  Woy  &  Smith  in  m  iking  the  con- 
veyance of  the  goods  in  suit  intended  to  delay  J.  W.  Wood  &  Co., 
their  creditors,  and  if  the  plaintiff  either  by  himself  or  his  agent 
present  at  the  sale  was  aware  of  such  intent,  then  you  will  find  for 
the  defendant." 

There  is  a  class  of  cases  to  which  the  doctrine  asserted  in  the  in- 
struction applies ;  as  if  one  knowing  of  judgment  and  execution 
against  another  goes  and  purchases  his  goods  in  order  to  defeat  the 
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execution,  or  if  one  knowing  that  a  debtor  is  selling  his  property 
to  hinder,  delay  or  avoid  the  payment  of  his  debts,  buys  it  and 
pays  the  full  value  of  it,  thereby  enabling  the  debtor  to  carry  out 
his  fraudulent  design,  such  sales  will  be  adjudged  fraudulent  because 
the  purchaser  becomes  a  participant  in  the  iniquitous  purpose  of 
the  debtor.  But  cases  of  this  kind  should  not  be  confounded  with 
those  which  only  amount  to  giving  a  preference  of  one  creditor  over 
another.  A  debtor  may  give  a  preference  to  a  particular  creditor 
or  set  of  creditors  by  a  direct  payment  or  assignment,  if  he  does  so 
in  payment  of  his  or  their  just  demands  and  not  as  a  mere  screen 
to  secure  the  property  to  himself.  The  pendency  of  another  cred- 
itor's suit  is  immaterial  and  the  transaction  is  vtdid  though  done  to 
defeat  that  creditor's  claim.  Kuyhenddll  v.  McDonald^  15  Mo. 
416 ;  Murray  v.  Cason,  id.  415 ;  State  v.  Benoisi,  37  id.  500  ; 
Bump  on  Fraud.  Con.  350,  351;  Potter  v.  McDaiaell,  31  Mo.  74. 
The  right  of  a  debtor  to  prefer  one  creditor  over  another  necessarily 
implies  the  right  of  such  creditor  to  accept  such  preference.  While 
the  effect  of  such  preference  must,  to  the  extent  that  it  is  made, 
necessarily  be  to  defer  or  to  hinder  or  delay  other  creditors,  the 
mere  knowledge  of  the  preferred  creditor  that  such  will  be  its  effect 
and  the  debtor  intended  it  should  have  that  effect,  will  not  be  suf- 
ficient to  avoid  the  transaction  as  to  a  creditor  not  prefeiTod.  But 
if  in  such  case  it  further  apjxBars  from  the  circumstances  attending 
the  transaction  that  the  preferred  creditor  was  not  acting  from  an 
honest  purjiose  to  secure  the  payment  of  his  own  debt,  but  from  a 
desire  to  aid  the  debtor  in  defeating  other  creditors,  or  in  covering 
up  his  proixirty,  or  in  giving  him  a  secret  interest  therein,  or  in 
locking  it  up  in  any  way  for  the  debtor's  o^vn  use  and  benefit,  he 
will  not  be  protected,  and  the  sale  would  be  fraudulent  as  to  otlier 
creditors,  because  in  such  c:ises  the  f mud  of  the  debtor  becomes  the 
fraud  of  the  preferred  creditor  because  of  his  participancy  therein. 
Judgment  reversed  and  cause  remanded,  in  which  all  concur. 

Judgment  reversed. 
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McIlWRATH  V.  HOLLANDBB. 

(78  Mo.  105.) 

WoUoe  -^  U§  pendetu—canveifanes  pending  eontut  <tf  wSBL 

A  ttMiviejraiioe  l>y  heir  on  devisee,  of  lands  devised,  pending  proceedings  to  ooa- 
test  the  validity  of  the  will,  is  subject  to  a  subsequent  judgment  in  suck 
proceedings,  although  no  notice  of  the  pendency  of  such  proceedings  has 
been  filed  as  required  by  the  statute  in  actions  based  on  an  equitable  right* 
claim  or  lien,  designed  to  afi'ect  real  estate.    (Sm  iwie^  p,  487.) 

T}  JECTMENT.     The  opinion  states  the  caae. 

R.  Z>.  Ray  and  L,  T.  Colliery  for  appellants. 

//.  M.  Pollard,  for  respondent. 

IIouoH,  J.  Tliis  was  an  action  of  ejectment.  Both  parties 
claim  title  under  John  Cowgill,  who  on  March  25,  1865,  died 
seised  of  the  land  sued  for,  leaving  a  will  by  which  he  devised  the 
same  to  Rachel  and  Henry  Cowgill,  which  will  was  duly  admitted 
to  probate  in  the  Probate  Court  of  Livingston  county  on  the  30th  day 
of  March,  1868.  On  the  29th  day  of  October,  1868,  Jeremiah 
Tingley  and  others  instituted  proceedings,  under  the  statute,  in  the 
Livingston  county  Circuit  Court,  against  Rachel  Cowgill  and  Henxy 
Cowgill,  and  othei*s,  to  set  aside  said  will,  and  the  process  issued 
therein  against  Rachel  and  Henry  Cowgill  was  duly  served  on  them 
on  the  30th  day  of  October,  1868.  This  suit  was  removed  by  change 
of  venue  to  Buchanan  county,  in  the  Circuit  Court  of  which  county, 
on  the  25th  day  of  May,  1875,  it  was  adjudged  by  agreement  that 
the  paper  writing  admitted  to  probate  in  Livingston  county  on  the 
30th  day  of  March,  1868,  as  the  last  will  and  testament  of  John 
Cowgill,  deceased,  was  the  last  will  and  testament  of  said  Joha 
Cowgill  ;  and  it  was  further  adjudged  by  agreement,  that  Henry 
and  Rachel  Cowgill  should  pay  all  costs  which  had  been  incurred 
by  either  party  in  the  various  courts  in  which  said  suit  had  been 
prosecuted,  and  the  said  judgment  against  them  for  costs  should  be  \ 
.1  lien  on  the  lands  devised  to  them  by  said  will,  Ijring  and  being  in.  '^ 
Livingston  county,  which  lands  were  described  in  the  judgment. 
A  copy  of  this  judgment  was  filed  for  record  with  the  clerk  of  the 
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Circuit  Court  of  Livingston  county  on  the  26th  day  of  May,  187& 
and  was  duly  reconled.  The  costs  adjudged  against  Rachel  and 
Henry  Cowgill  amounted  to  9808.93,  and  to  collect  the  same  a 
special  execution  was  issued  on  November  30,  1875,  from  the 
Buchanan  Circuit  Court  to  the  sheriff  of  Livingston  county,  under 
which  the  lands  in  controveray  were  sold  to  the  defendant,  Hearne,. 
who  received  a  deed  therefor  from  the  sheriff,  dated  January  25^ 
18/6,  and  acknowledged  by  him  February  25,  1876.  The  defend- 
ant, Hollander,  was  the  tenant  in  possession.  On  the  30th  day  of 
October,  1868,  a  notice,  of  the  suit  of  Tingloy  against  Cowgill, 
stating  where  and  when  the  same  was  brought,  also  the  names  of 
the  ])arties  and  a  description  of  property  to  be  affected  thereby^ 
was  filed  and  recorded  in  the  office  of  the  recorder  of  deeds  of 
Livingston  county.  On  the  11th  day  of  September,  1874,  Heniy 
and  Rachel  Cowgill  executed  a  deed  of  trust  on  the  lands  in  contro- 
versy, to  H.  M.  Pollard,  trustee,  to  secure  the  payment  of  a  certain 
promissory  note  therein  described.  Under  this  deed  said  premises 
were  sold  and  conveyed  to  the  plaintiffs  on  the  4th  day  of  May,  1876^ 
and  they  have  instituted  the  present  suit  to*  recover  possession  of 
said  lands  from  the  purchaser  at  the  sale  under  the  execution  be- 
fore mentioned.  It  will  be  observed,  from  tlie  foregoing  statement 
of  facts,  that  the  rights  of  the  parties  to  this  suit  depend  upon  the 
effect  to  be  given  to  the  deed  of  trust  executed  by  Henry  and 
Rachel  Cowgill  pending  the  suit  contesting  the  validity  of  the  will 
of  John  Cowgill.  This  question  involves  a  consideration  of  the 
doctrine  of  lis  peiidens  and  an  examination  into  the  validity  of  the 
judgment  of  the  Circuit  Court  of  Buchanan  county  creating  a  lien 
for  costs  upon  lands  in  Livingston  county. 

It  is  contended  by  the  plaintiffs  that  the  doctrine  of  lis  pendens 
is  purely  a  doctrine  of  equity,  recognized  and  enforced  in  e(|uity 
alone,  and  cannot  therefore  be  invoked  by  the  defendants  in  this 
case.  It  is  true,  as  claimed  by  the  2>laintiffs,  that  a  suit,  under  the 
statute,  to  contest  the  validity  of  a  will,  is  to  be  regarded  as  an  action 
at  law.  This  has  been  repeatedly  decided  by  this  court.  Lyne  v. 
Marcus,  I  Mo.  410 ;  Swam  v.  Oilbert,  3  id.  347  ;  Young  v.  Riden- 
hangh,  67  id.  574;  R.  S.,  §3980.  But  it  is  an  error  to  suppose 
that  the  doctrine  of  lis  pendens!^  applicable  alone  to  suits  in  equity. 
We  are  aware  that  it  has  been  so  held  in  the  case  of  King  v.  Billy 
28  Conn.  593,  but  as  was  observed  by  this  court  in  0  Reilley  v. 
Nicholsony  45  Mo.  160,  the  rule  is  older  in  law  than  in  equity,  and 
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was  adopted  from  the  common  law  courts  by  Lord  Bacon  as  one  of 
his  ordinances  *'  for  the  better  and  more  regular  administration  of 
justice  in  the  court  of  chancery."  Murray  w  Ballon,  1  Johns.  Ch. 
577  ;  1  Hilliard  on  Vendors,  411,  §  22  ;  Tur^r  v.  Babb,  60  Mo. 
342  ;  Real  Estate  Savings  Inst.  v.  ColloniouSy  63  id.  290  ;  and  it 
has  been  repeatedly  applied  iu  actions  of  ejectment  and  in  other 
suits  at  law.  Wade  on  Notice,  §343  ;  Tilton  v.  Copld,  93  U.  S. 
163.  Under  our  statute  in  relation  to  equitable  liens  and  notice 
thereof,  this  rule  as  formerly  enforced  by  courts  of  chancery  is 
no  longer  recognized  in  suits  in  equity  affecting  real  estate,  but  the 
plaintiff  in  any  civil  action,  based  on  any  equitable  right,  claim  or 
lien,  designed  to  affect  real  estate,  is  required  tofilefcJr  record  with 
the  recorder  of  deeds  of  tlie  county  in  which  such  real  estate  is 
situated,  a  written  notice  of  the  pendency  of  the  suit,  giving  names 
of  parties,  style  of  suit,  term  of  court  to  which  brought,  and  |k 
description  of  the  property  to  be  affected  tliereby  ;  and  there  is  no 
constructive  notice  to  purchasers  or  incumbrancers  until  such 
notice  is  filed.  R.  S.,  §3217.  There  is  no  such  requirement  as  to 
actions  at  law,  and  as  to  such  actions  the  rule  remains  as  at  common 
law.  Such  l)eing  the  case,  the  written  notice  filed  with  the  recorder 
by  the  plaintiffs  iu  the  suit  of  Tirigley  against  Cowgi  11  amounted  to 
nothing. 

It  is  further  contended  that  the  rule  of  lis  2^e7ide7is  is  not  appU* 
cable  to  tins  ctise  for  the  reason  that  the  title  to  the  land  now  in 
controversy  was  not  the  subject-matter  of  the  suit  of  Tingley  against 
Cowgill;  that  the  will  was  the  res  involved  in  that  suit.  In  one 
sense  it  wjis,  but  it  is  quite  clear  that  a  will  devising  real  property 
operates  as  a  conveyance  of  such  property,  and  it  follows  therefore 
that  a  suit  contesting  the  validity  of  such  will  directly  assails  the 
validity  of  such  conveyance,  and  necessai'ily  involves  the  title.  No 
one  would  care  to  contest  the  validity  of  a  will,  but  for  the  fact  that 
it  is  a  muniment  of  title;  and  pending  a  contest  involving  the  valid- 
ity of  a  devise,  the  law  will  not  permit  either  the  heir  or  the  de- 
visee to  alien  tlio  property  devised,  so  as  to  avoid  the  effect  of  the 
judgment  wliicli  may  be  rendered  in  such  suit.  "  Suppose,"  said 
Lord  Hardwicke,  m  the  case  of  Oarth  v.  Ward,  2  Atk.  174,  "  an  • 
heir  at  law  to  get  into  possession  of  the  ancestor's  estate  imme- 
diately upon  his  death,  and  that  during  a  suit  in  this  court  for 
establishing  the  will  of  the  ancestor  in  favor  of  the  devisee,  the  heir 
conveys  this  estate  to  a  stranger,  and  afterward  the  will  is  estab- 
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lisbed  in  this  courts  can  it  be  contended  that  the  grantee  of  the 
heir  is  not  bonnd,  and  that  this  suit  will  be  looked  upon  as  no  lis 
pendens  as  to  such  grantee?''  It  may  be  remarked  in  this  connec- 
tion that  Henry  and  Bachel  Cowgill  acquired  no  right  to  execute 
the  deed  in  question,  from  the  fact  the  will  of  John  Cowgill  had 
been  proved  in  common  form  in  the  Probate  Court  of  Livingston 
county;  for  when  the  suit  was  instituted  in  the  Circuit  Court  to 
oontest  the  validity  of  said  will,  the  action  of  the  Probate  Court 
was  in  effect  annulled,  and  they  had  no  more  authority  to  convey 
as  devisee  than  if  the  will  had  been  presented  to  the  Probate  Court. 
Lamb  v.  Helmy  56  Mo.  420;  Rogers  v.  Dively,  51  id.  193. 

[A  minor  point  omitted.] 

It  follows  from  the  foregoing  views  that  the  title  acquired  by  the 
defendants  under  the  execution  sale  is  superior  to  that  acquired  by 
the  plaintiffs  under  the  tnist  deed,  and  the  judgment  must  there- 
fore be  reversed  and  the  cause  remanded.  The  other  judges  con- 
car,  except  Bay,  J.,  who,  having  been  of  counsel,  did  not  sit. 

Judgment  reversed. 

NoTB  BT  THB  RsFOBTKB.— The  doctriue  of  Ife  pendens  at  oommon  law  was  dlaciiBMd  In 
Dovey*9  Appeal,  97  Penn.  St.  1&3.    The  court  said : 

**  Tlw  doctrine  of  lie  pendens  has  been  essentially  modified  by  the  later  decisions.  In  the 
earlier  cases,  both  in  England  and  this  country,  it  was  held  that  tin  peruletis  was  notice 
to  all  Uie  world,  with  the  same  effect  as  the  registration  of  a  deed  under  the  recording  acts 
aa  to  constructive  notice  of  the  conveyance.  More  recent  cases,  however,  place  the  doc- 
trine upon  another,  and  we  think,  a  sounder  basis  In  the  leading  case  of  Bellamj/  v. 
Sabine*  I  DeG.  &  J.  5(X),  it  was  said  by  Lord  Chancellor  Cranworth  :  *  It  is  scarcely  cor- 
rect to  speak  of  {(h  pendens  as  affecting  a  purchaser  through  the  dor^trine  of  notice,  though 
ondoabtedly  the  language  of  the  courts  often  so  describes  its  operation .  It  affects  him 
not  because  it  amounts  to  notice,  but  because  the  law  does  not  allow  litigant  parties  to 
give  to  others,  pending  the  litigation,  rights  to  the  property  in  dispute,  so  as  to  prejudice 
the  opposite  party . ' 

"The  doctrine  of  lis  pendens,  says  Mr.  Adams,  in  his  work  on  Bquity,  has  been  recently 
considered  and  decided  not  to  stand  on  the  ground  of  notice,  express  or  implied*  but  to 
follow  from  the  general  rule,  that  pending  litigation,  neither  party  can  be  permitted  to 
alienate  the  contested  property,  so  as  to  affect  the  rights  of  the  othAr.  *  This  is  a  rule  of 
pabUc  policy,  and  the  object  of  It  is  to  prevent  the  parties  from  making  a  conveyance 
pendente  lite  of  the  property  or  thing  which  is  the  subject-matter  of  the  controversy,  and 
and  thus  to  defeat  the  execution  of  the  decree  of  the  court.  The  effect  of  it  is  to  Impose  a 
disability  to  convey  from  the  time  of  the  service  of  the  subpcena  upon  the  defendant.  The 
•oourt,  in  the  execution  of  its  decree,  pays  no  regard  even  to  a  bona  flde  purchaser.  In 
other  words,  no  change  of  ownership  during  a  suit  will  prevent  the  execution  of  a  decree, 
-as  it  could  and  would  have  been  executed  had  there  been  no  change. 

**  It  was  urged,  however,  and  the  court  below  adopted  this  view,  that  as  the  bin  flled  by 
Moody  on  October  14,  1875,  to  compel  a  transfer  by  the  bank,  was  pending  and  undeter- 
mined when  he  pledged  the  stock  to  Dovey.  the  said  bill  was  a  lie  pendens,  and  avoided 
the  pledge.  But  that  bill  came  to  nothing  ;  it  was  dismissed,  and  that  is  the  only  decree 
■A  the  cause.  It  oould  not  affect  this  case  unless^  ire  hold  the  dangerous,  if  not  abmrd, 
doctrine  that  lie  pendens  is  to  apply  to  every  suit,  even  where  the  cause  of  action  is  purely 
Imsginniy.    The  consequence  of  such  a  rule  would  be  that  any  man*s  property  could  ba 
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tied  np,  and  alienation  prevented  by  the  filing  of  a  bill  setting  forth  a  daim  which  had  mm 
foundation  whatever. 

**  As  the  record  stands,  the  most  that  can  be  urged  for  Moodie^s  bill  is  that  it  was  ooa- 
structive  notice  to  Dovey.  But  under  the  modem  doctrine  of  Ibn  pendetix,  constructive 
noUoe  amounts  to  nothing,  and  we  are  of  opinion  that  a  lu  to  affect  the  party  and  destroy 
his  power  of  alienation  must  be  a  itj}  in  which  a  decree  could  be  entered  against  him  as  to 
the  property  which  is  the  subject-matter  of  the  contention .  He  may  not  convey  pendenU 
lite^  for  the  reason  that  such  transfer  would  defeat  the  execution  of  the  decree.  But  if 
the  proceeding  is  such  tiiat  no  decr*)e  can  be  entered,  why  may  he  not  convey  ?  The  troe 
rale  would  seem  to  be  that  a  purchaser  is  affected  by  the  decision  upon  any  claim  to  the 
property  purchased,  if  there  be  a  litigation  pending  in  which  that  question  is  decided. 
Newman  v.  Chapman ^  S  Rand.  K. 

**  It  was  said  in  Murrau  ▼  •  L]iUmrn,  2  Johns.  Ch.  441 ,  that  the  doctrine  of  lia  pendens  m^y 
not  apply  to  movable  personal  property,  on  the  ground  of  the  necessities  of  oommeroe ;  in 
the  county  of  Warren  v.  Marcy^  7  Otto  96,  that  it  does  not  apply  to  negotiable  securities; 
and  in  Leitch  v.  Welbf,  48  N.  Y.  5H6,  that  it  di)es  not  apply  to  stocks.  We  neither  affirm 
nor  deny  the  latter  proposition,  but  decide  this  ease  upon  other  grounds.'* 

In  Gardner  v.  PecMuun^  Rhode  Island  Supreme  Court,  1888,  pending  a  bill  in  equity 
affecting  the  title  of  realty,  third  persons,  with  the  consent  of  the  respondents,  cut.  car- 
ried off  and  appropriated  quantities  of  wood  and  brush  f mm  the  realty  in  question . 
After  a  decree  in  his  favor  the  complainant  filed  another  bill  in  equity  to  ascertain  the 
amount  of  stuff  so  cut  and  carried  off  ;  and  to  enforce  payment  from  such  third  persons. 
This  bill  charged  no  conspiracy  with  the  former  respondents,  nor  any  attempt  to  commit 
actual  fraud.  HcUU  that  the  bill  could  not  be  maintained.  The  court  said: 
**The  ground  of  relief  is  simply  that  the  defendants  cut  and  carried  away  the 
wood  and  brush  during  the  pendency  of  her  foniicr  suit,  and  that  the  wood  and 
brush  having  been  involved  in  that  suit  as  a  part  of  her  farm,  she  is  entitled  to  recover 
its  value  of  the  defendants  by  force  of  the  doctrine  of  lis  i^ndentt  The  doctrine  of  U» 
'pendois  is  this,  that  real  property,  or  to  some  extent,  i)ei*8onal  property,  when  it 
has  been  put  in  litigation  by  a  suit  in  equity,  in  which  it  is  specifically  described,  will, 
if  the  suit  is  prosecuted  with  diligence,  be  bound  by  the  final  decree,  notwithstanding  any 
Intermediate  alienatiou.  It  will  be  seen  that  the  doctrine  as  stated  does  not  reach  the 
case  at  bar,  for  in  the  ccutui  at  l^ar,  the  complainant  is  seeking  to  i-ecover,  not  any  prc^- 
erty  which  is  bound  by  the  deci*et\  but  the  value  simply  of  certain  property  which  was 
not  bound  by  the  decree,  but  which,  in  all  probability,  had  been  burned  up  before  the 
decree  was  enterad.  She  cites  no  satisfactory  precedent  for  such  an  extension  of  the  doc- 
trine. The  question  is.  can  it  be  so  extended?  We  think  not.  The  doctrine  is  founded 
on  the  policy  that  property  which  is  specifically  sued  for  shall  abide  the  result  of  the  suit, 
for  othem'ise,  by  successive  alienations,  the  litigation  might  be  indefinitely  prolonged  : 
Bcllami/  v.  Sdhiiie^  1  De  6.  &  J.  566.  The  doctrine  relates  only  to  changes  of  ownership, 
but  assumes  that  the  profierty  itself  will  remain  either  identically  the  same  or  be  at  least 
specifically  traceable  into  some  new  form  in  which  it  can  be  reached.  That  is  not  the  case 
here.  The  suit  here  ik  in  the  nature  of  an  action  of  trover  and  conversion.  It  seeks  not 
the  thing,  but  the  value  of  the  thing,  or  damages  for  its  conversion.  It  is  a  mere  personal 
claim.  If  the  suit  can  be  nia<ntained,  we  do  nut  see  why,  on  the  same  principle,  similar 
suits  cannot  be  maintained  against  purchasers  for  the  value  of  hay,  com,  potatoes,  or 
fraits  raised  on  the  farm  and  noid.  Certainly  it  never  has  been  supposed  that  a  salt  to 
annul  the  conveyance  of  a  farm  could  entail  such  results  We  do  not  think  public  poUcyt 
which  Is  the  source  of  the  doctrine  of  lU  pendens,  requires  that  it  should  entail  them. 
The  doctrine  is  not  a  favorite  of  the  courts,  and  will  not  be  extended  wlthoat  atricfc 
necessity.  Leitch  v.  Tren«,48N.  T.  685.  It  is  only  because  wood  is  a  more  pennanflBt 
part  of  a  farm  than  its  other  products  that  we  feel  any  lnclinati<m  to  entertain  the  suit. 
But  we  are  not  prepared  to  entertain  it  on  that  aooount,  in  the  abeende  of  any  chatve  of 
actual  fraud.  We  think  the  complainant,  if  not  astisfled  with  the  personal  rwsponrtitllty 
of  Peter  Kleman  and  his  chUdren,  should  bav«appltod  for  anliijuiiotloa,  or 
pnwtnUy  order,  to  proteet  her  Interests.  ** 
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McMahan  y.  Obiobb. 

Nego^icMe  indrument  —  ngning  note  after  deUv&ry  — judgment — etiioppeL 

A  note  signed  by  a  principal  and  a  surety,  both  apparently  priDcipals,  was 
signed  by  the  defendant,  two  months  after  its  execution  and  delivery  for 
Yalue,  at  the  request  of  the  payee,  for  his  accommodation.  The  payee 
afterward  recovered  against  the  three  by  default  and  consent.  One  of  the 
original  makers  having  paid  the  judgment  sued  the  defendant  for  contribu- 
tion. Held,  (1)  that  the  defendant's  signing  imposed  no  liability;  (3)  that 
he  was  not  precluded  from  setting  up  that  defense  by  the  judgment.* 

ACTION  for  contribution  on  a  promissory  note.     The  opinion 
states  the  facts.     The  plaintiff  had  judgment  below, 

C.  W.  ThrasheVy  for  appellant. 

J*  C.  Cravens,  for  respondent. 

NoRTOsr^  7c  The  facts  in  this  case  are  as  follows  :  That  on  the 
23d  day  of  March,  .1873,  one  Jno.  O'Day  loaned  to  one  Creighton 
the  sum  of  #500,  for  which  Creighton  at  the  time  executed  his 
note,  together  with  the  i)huutiff,  Jolin  T.  McMahan  ;  that  tlie 
money  for  which  tlie  note  was  executed  was  given  by  O'Day  to  siiid 
Creighton  on  the  delivery  to  hmi  of  the  note  executed  us  above  ; 
that  none  of  the  money  was  received  by  said  McMaluin,  and  that 
the  loan  was  made  on  tlie  strength  of  McMahan's  name  ;  that  some 
two  or  more  months  after  the  execution  and  delivery  of  the  note 
and  after  consideration  for  it  had  passed,  said  O'Day,  the  payee 
therein^  requested  defendant,  Geiger,  to  sign  the  note,  with  which 
request  he  complied  ;  tluit  after  default  ni  tlie  payment  of  said 
note,  O'Day  brought  suit  thereon  in  the  Probate  and  Common  Pleas 
Court  of  Greene  county  against  said  Creigliton,  McMahan,  and 
Geiger,  and  that  service  of  the  Mrit  and  petition  was  duly  had  upon 
Creighton  and  McMahan,  and  that  Geiger  made  the  following  in- 
dorsement on  the  back  of  the  writ  intended  for  him,  viz. :  '^I 
hereby  acknowledge  service  of  the  within  writ,  and  waive  the 
necessity  of  service  by  an  officer,  and  consent  that  judgment  be 
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tendered  against  me  and  co-defendants  on  the  same ;"  that  jndg- 
ment  bj  default  was  rendered  in  said  suit  against  all  three  of  said 
defendants,  for  the  sum  of  $540 ;  that  HcMahan  paid  in  1876,  in 
full  satisfaction  of  said  judgment,  the  sum  of  $678.60 ;  that  the 
note  on  which  said  judgment  was  rendered,  is  as  follows : 

March  20, 1873. 
Six  months  after  date,  for  value  receivedy  we,  or  either  of  as, 
promise  to  pay  John  O'Day,  or  order,  $500,  with  ten  percent, 
interest  per  annum,  from  date. 

(Signed)  J.  H.  Creiohtok. 

John  F.  McMahak. 
W.  P.  Geigbr. 

McMahan  brings  this  suit  against  Geiger  for  contribution,  in  wbioh 
he  asks  judgment  against  him  for  one  half  the  amount  paid  by  him 
in  satisfaction  of  said  judgment  The  trial  court  rendered  judg- 
ment according  to  the  prayer  of  the  petition,  from  which  defend- 
ant has  appealed  ;  and  the  sole  question  presented  is,  whether  on 
the  above  facts  defendant  can  be  made  liable  as  the  co-surety  of 
plaintifF  on  said  note. 

We  think  it  clc<ar,  from  all  the  authorities^  that  the  act  of 
Geiger  in  signing  the  note  two  months  after  its  execution  and 
delivery,  and  two  months  after  the  consideration  had  passed  bet- 
ween the  original  parties  thereto,  did  not  impose  upon  him  or  create 
any  legal  obligation  either  to  O'Day,  Creighton  or  McMahan. 

Had  these  facts  been  set  up  in  defense  by  Geiger  in  the  suit 
brought  by  O'Day  on  the  note,  no  judgment  could  have  been  ren- 
dered against  him.  He  however  did  not  avail  himself  of  this 
defense,  but  waived  it,  and  consented  to  the  rendition  of  judgment 
against  him,  and  it  is  insisted  that  because  of  this  action  on  his 
part  he  is  precluded  by  the  judgment  from  showing  the  actual  re- 
lation he  sustained  to  defendant.  This  position,  we  think,  is  not 
well  taken.  Mr.  Freeman,  in  his  work  on  Judgments,  §  23,  lays 
down  the  following  rule,  in  speaking  of  the  effect  of  a  judgment, 
viz. :  '*  Parties  to  a  judgment  are  not  bound  by  it,  in  a  subsequent 
controversy  between  ejich  other,  unless  they  were  adversary  piirties 
in  the  original  action.  If  A.  recovers  judgment  against  B.  and  C, 
upon  a  contract,  which  judgment  is  paid  by  B.,  the  liability  of  C. 
(o  B.  in  a  subsequent  action  for  contribution  is  still  an  open  ques- 
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tion,  because  as  to  it  no  issue  was  made  or  tried  in  the  former  suit. 
As  between  the  several  defendants  therein  a  joint  judgment  estab- 
lishes nothing  but  their  joint  liability  to  the  plaintiff.  Which  of 
the  defendants  should  pay  the  entire  debt,  or  what  pro)x>rtiou  each 
should  pay  in  case  each  is  partly  liable,  is  still  unadjudicated  ;  but 
a  judgment  against  two  joint  debtors  prevents  either  from  denying 
the  existence  and  obligation  of  the  debt,  though  he  may  still  prove 
by  any  competent  evidence  in  his  power  that  the  whole  burden  of 
the  obligation  should  be  borne  by  the  other." 

Guided  by  this  rule,  we  are  at  liberty  to  consider  the  facts  attend- 
ing the  transaction,  in  order  to  ascertain  the  true  relation  that 
defendant  sustained  to  plaintiff,  as  an  obligor  on  said  note.  That 
such  relation  is  not  that  of  co-surety,  we  think,  is  clear,  inasmuch 
as  Geiger's  signature  was  not  procured  by  the  request  of  either 
Oreighton  orMcMahan.  When  the  note,  two  months  sifter  the  con- 
sideration had  passed,  and  after  its  execution  and  delivery  by 
dreighton  and  McMahan,  was  presented  by  O'Day,  the  payee,  to 
Geiger  for  his  signature,  without  any  explanation  having  been  made 
to  him  that  Creighton  was  the  principal  and  McMahan  simply  a 
secnrity,  Geiger  had  a  right  to  rely  on  the  legal  ]>rinciple  that 
Oreighton  and  MeMahan  \s^ve  prima  /in^^  principals,  and  his  signa- 
ture thereto,  under  the  circumstances,did  not  attach  to  him  the  liabil- 
ity of  a  co-surety  to  McMahan.  but  the  liability  either  of  a  guarantor 
or  of  a  surety  to  Creighton  and  MeMahan  as  principalis,  and  which 
of  these  relations  it  established,  if  either,  it  is  not  necessary  for  the 
purposes  of  this  case  to  determine.  Had  the  facts  been  explained 
to  Geiger  when  the  note  was  presented  to  him  for  his  signature — that 
Creighton  was  principal  and  McMahan  his  surety,  he  might  have 
declined  to  sign  the  note  as  security  for  Ci*eighton,  when  in  the 
absence  of  such  explanation,  and  relying  upon  the  legal  principle 
that  both  were  prima  facie  principals,  he  was  willing  to  become 
bound  as  the  security  for  both.  McMahan's  liability  for  the  pay- 
ment of  the  whole  debt,  with  the  right  to  look  only  to  Creighton 
for  reimbursement,  had  fully  attached  and  became  complete  two 
months  before  Geiger  signed  the  note,  and  without  any  reference 
thereto,  and  in  paying  off  the  judgment,  McMahan  did  nothing 
more  than  he  orginally  contracted  to  do.  To  allow  him  (as  the 
judgment  in  this  case  does),  to  cast  off  half  the  burden  thus  as- 
sumed on  to  Geiger,  would  be  to  grant  him  a  right  which  did  not 
exist  at  the  time  he  incurred  the  obligation,  and  to  impose  on 
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Qeiger  an  obligation  to  McMahan  which  he  never  assnmed.     For 

the  reason  herein  given,  the  judgment  will  be  reversed,  in  which 

all  concur. 

JudgmefU  renerwtL 


Brinkmak  v.  Hunter. 

(79  Ho.  m.) 
MgatiaUe  imtrument — promise  to  accept  for  given  sum — overdraft 

If  one  promises  bj  telegraph  to  accept  a  draft  for  a  specified  sum,  and  the  draft 
being  afterward  drawn  for  a  larger  sum ,  be  refuses  to  accept,  he  is  not 
liable  on  the  draft  to  any  extent,  nor  for  breach  of  agreement  to  accept. 

ACTION  on  a  dmf t     Tlic  opinion  states  the  facts.     The  plainiifi 
had  judgriient  below. 

/I  M,  Black,  for  apiiellants. 

Latkrop  £  Smith,  for  respondents. 

Horan,  J.  The  amended  petition  upon  which  the  case  was 
tried  contains  two  counts.  The  first  count  states  in  substance  that 
on  the  23rd  day  of  September,  1875,  Clark  &  Gohlsby  drew  their  draft 
on  defendants  for  $080.02  in  favor  of  plaintiff  by  the  name  of 
Samuel  Maher,  civshior;  that  Ijcfore  that  time,  on  tlie  20th  day  of 
September,  defendants,  by  their  unconditional  promise  in  writing, 
had  agreed  with  jihiintiffs  to  accept  and  pay  the  same  to  the  extent 
and  amount  of  1^608.02;  that  said  promises  were  made  by  telegraph; 
that  on  the  faith  of  said  promises,  phiintiffs  receivetl  said  dmft  for 
a  valuable  consideration,  and  arc  the  owners  thereof,  and  that  said 
draft  was  presented  for  payment  and  payment  refused,  and  phiintiffs 
ask  judgment  for  $008.02  and  interest.  The  second  count  states 
that  on  the  20th  day  of  September,  1875,  defendants  sent  to  plaint- 
iffs a  telegram,  as  follows:  **  Kansiis  City,  Missouri,  September  20^ 
1875.  We  will  pay  Clark  &  Goldsby's  draft  for  mos.  02.  Hunter^ 
Evans  k  Co.;"  that  plaintiff  received  the  same  on  tliat  day;  that  on 
the  23rd  day  of  September  Clark  &  Goldsby  drew  their  draft  for 
$680.92  in  favor  of  said  cashier,  describing  it  as  aforesaid;  that 
plaintiffs,  on  the  faith  of  said  telegram,  advanced  more  than  $608. tS, 
and  became  the  owners  and  holders  thereof  in  good  faith;  that  de- 
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fondants  refused  to  accept  or  pay  said  draft;  that  by  the  breach  of 
defendants'  said  promise  they  have  been  damaged  in  the  sum  of 
1608.929  and  for  which,  with  interest,  they  ask  judgment.  The 
answer  of  defendants  is  a  general  denial.  Defendants,  at  time  of 
trial,  filed  their  motion  to  require  the  plaintiffs  to  elect  upon  which 
count  they  would  proceed,  for  the  reason  that  there  was  but  one 
cause  of  action  stated  in  two  counts.  This  motion  the  court  over- 
ruled and  defendants  excepted. 

'  The  cause  was  submitted  on  an  agreed  state  of  facts  and  the  de- 
position of  plaintiff  Maher.  The  facts  as  agreed  upon  are  as  fol<- 
lows:  The  plaintiffs  were  and  still  are  partners,  doing  a  banking 
business  at  Great  Bend,  in  the  State  of  Kansas,  and  Samuel  Maher 
18  the  cashier  of  their  banking  firm.  The  defendants  were  live 
stock  commission  merchants,  doing  business  at  Kansas  city, 
Missouri.  Clark  &  Ooldsby  were,  at  the  time  of  the  transaction  in 
controversyy  buying  and  selling  cattle,  and  were  also  known  by  the 
film  of  Clark,  Ooldsby  &  Co.  Clark  &  Ooldsby,  on  the  2ath  day 
of  September,  1875,  applied  to  plaintiffs,  at  Oreat  Bend,  to  have 
their  draft  on  defendants  cashed.  Plaintiffs  said  they  would  cash 
a  draft  on  a  telegram  from  the  defendants.  Thereupon  and  on 
that  day  Clark  &  Ooldsby  sent  to  defendants  a  telegram,  which  is 
as  follows: 

To  HuNTBR,  E.  &  Co. : 

Telegraph  to  J.  V.  Brinkman  ft  Co.  to  advance  us  proceeds  of 
last  shipment.^  We  need  it     Oive  market.     Will  ship  if  possible. 

Clark,  Ooldsbt  ft  Co. 

On  the  same  day  and  in  reply  thereto  defendants  sent  from 
Kansas  City  to  plaintiffs,  at  Oreat  Bend,  a  telegram,  as  follows: 

To  J.  V.  Briki^icak  ft  Co.,  Oreat  Bend,  Kansas: 
We  will  pay  Clark  ft  Ooldsby's  draft,  $608.92. 

Hunter,  Evaks  ft  Co. 

Plaintifb  did  not  see  Clark  &  Ooldsby  again  until  the  23rd  day  of 
said  month,  when  they  informed  them  of  the  receipt  of  said  last 
mentioned  telegram,  and  thereupon  Clark,  Ooldsby  &  Co.  drew  the 
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draft  sued  upon  and  attached  to  the  petition  in  this  cause  on  the 
defendants  for  $680,929  and  which  plaintiffs  discounted  and  payed 
Clark,  Ooldsby  &  Go.  a  Taluable  consideration  therefor,  and  more 
than  $608.92. 

On  the  2drd  day  of  September,  1875,  Clark  &  Ooldsby  sent  ta 
defendants  a  telegram  from  Oreat  Bend,  as  follows: 

To  Hunter,  E  A  Co.  : 

Turn  over  to  Powers,  Rial  &  Co.  the  amount  which  yon  ha^e  ia 
our  credit. 

Clark  &  GtotDSBr. 

Which  telegram  was  receiTcd  by  the  defendants  on  that  day.  In- 
dorsed on  the  same  is  **  complied  with."  Plaintiffs  forwarded  said 
draft  to  to  the  Mastin  Bank  of  Kansas  City,  Missouri,  for  collection, 
and  the  same  was,  on  the  25th  day  of  September,  1875,  presented 
to  defendants  for  payment,  and  payment  of  the  amount  of  the  draft 
was  demanded  of  them,  which  they  refused  to  pay,  and  never  have 
paid  the  same.  Before  the  presentation  of  the  draft  to  the  defend- 
ants, to  wit :  on  September  24th,  1875,  they  had  paid  over  the 
amount  to  the  credit  of  tllark  &  Ooldsby,  to  wit:  $608.92,  to  Pow- 
ers, Rial  &  Co.  On  the  29th  day  of  September,  1875,  plainiifb 
wrote  to  defendants  a  letter  as  follows  : 

Great  Bend,  Kansas,  September  29th,  1875. 

Hunter,  Evans  &  Co.,  Kansas  City,  Missouri: 

Dear  Sir — Mastin  Bank,  of  your  city,  returned  to  us  unpaid  a 
draft  drawn  by  Clark,  Ooldsby  &  Co.  on  you  for  $680.92.  This 
money  was  paid  to  C^  Q.  Ss,  Co.  by  us  upon  receipt  of  a  telegram 
from  you  that  their  draft  upon  you  was  good  for  that  amount 
We  therefore  consider  you  liable  to  us  for  that  amount,  and  in 
case  we  meet  with  a  loss  will  endeavor  to  recover  from  you.  It  is 
sometimes  convenient  for  shipi)ers  to  get  money  here  on  such  terms 
as  did  C,  O.  &  Co.  But  if  the  commission  men,  after  telegraph- 
ing that  they  will  pay  a  fixed  amount  upon  a  draft,  pay  the  money 
out  on  other  accounts,  we  cannot  make  such  advances. 

Very  respectfully. 

Samuel  Maher,  Cashier. 

Defendants  again  declined  payment  of  the  draft.    No  draft  for 
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S60S.U^  has  been  drawn  on  defendants  by  said  Clark,  Goidsby  & 
Co.,  nor  any  other  draft  for  any  amount,  except  the  one  sued  upon. 

The  deposition  of  Maher,  plaintiff,  shows :  that  Clark  &  Goldsby 
were  operating  in  cattle  in  the  vicinity  of  plaintiff's  place  of  busi- 
ness; they  were  known  by  the  plaintiff  and  sometimes  ^gned  their 
firm  name  "  Clark  &  Goldsby,"  at  other  times  *'  Clark,  Groldsby  & 
Co ;"  that  plaintiff  received  telegram  from  Hunter,  Evans  &  Co. 
on  the  2()th  day  of  September ;  that  the  draft  was  not  made  until 
the  25rdday  of  September;  that  plaintiff  had  not  seen  Clark  <& 
Goldsby  from  the  2' ah  to  tue  "zSrd  day  of  September;  that  Clark 
A  G.>ldsby  s:ill  wanted  the  money,  and  thereupon  the  witness  drew 
the  draft  lor  $  60  t)j  instead  of  $608.92;  that  he  made  a  mistake 
as  to  amount  speciiied  in  the  telegram,  and  that  the  draft  was  sent 
to  a  bank  iu  Kansas  City  for  collection. 

The  defendant  asked  the  court  to  declare  the  law  as  follows : 
XT|K)n  the  facts  ac^reed  upon  in  this  cause,  the  linding  of  the  court 
bhoul«  I  be  for  the  defendants  on  both  alleged  causes  of  action.  This 
instruction  the  court  refused  to  give,  and  the  defendants  excepted. 

The  court  gave  the  following  instrueiion  at  the  request  of  the 
plaintiffs :  If  ihe  court,  sitting  as  a  jury,  believe  from  the  evidence 
that  defendants  sent  the  plaintiffs  a  telegram  promising  to  pay 
Clark  &Goldsby's  draft  for  $t»08.92;  that  said  telegram  was  re- 
ceived by  plaintiffs;  that  upon  the  faith  thereof  the  plaintiffs  ne- 
gotiated the  bill  of  exchange  filed  with  the  petition  in  this  cause, 
and  that  the  defendants  refused  to  accept  said  bill,  the  finding  will 
be  for  the  plaintiffs  in  such  sum  as  the  evidence  shows  them  to  have 
been  damaged,  not  to  exceed  $(508.92 — to  the  giving  of  which  the 
defendants  excepted.  The  court  found  for  the  defendants  on  the 
first  count,  and  gave  judgment  against  them  for  $673.59  on  the 
second  count,  and  they  have  appealed  to  this  court. 

[Onaitting  question  of  election.] 

We  will  consider  the  counts  in  the  order  presented.  In  the  first 
count  the  telegram  of  the  defendants  is  declared  upon  as  an  accept- 
ance by  them  for  the  sum  of  $608.92.  In  the  second  count  the 
plaintiffs  sue  for  a  breach  of  the  promise  to  accept  contained  in  a 
telegram.  The  telegram  of  the  defendants  is  a  promise  in  writing 
within  the  meaning  of  our  st  atute  relating  to  the  acceptance  of  bills 
of  exchange.  MolsorCs  Bank  v.  Howard^  40  N.  Y.  Sup  Ct.  16 ; 
Centred  Savings  Bank  v.  Richards ^  109  Mass.  414;  14  Am.  Law 
Beg.  (N.  8.)  401.    The  plaintiffs  having  received  the  bill  in  quet^ 
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tion  for  s  raluable  consideration  on  the  fiith  of  the  defendants' 
promise,  the  question  is,  can  the  promise  be  constmed  to  be  im  ao- 
oeptanoe  of  the  bill  sued  on?  There  is  no  doabt  that  partial,  or 
qnalified  acceptances  are  good,  and  will  bind  the  acceptor.  This 
was  decided  as  long  ago  a8  the  year  1720  in  Wegersioffe  v.  Keene,  1 
8tr  214;  rule  Edwards  on  Bills  419;  Bylos  on  Bills  194;  and  if 
the  draft  for  $080.92  liad  already  bc^en  drawn  and  the  defendants 

m 

been  notified  of  that  fact,  and  that  it  had  licen  offered  to  the  plain- 
tiffs, we  think  their  telegram  'jould  yovy  projx?rly  be  held  to  refer  to 
the  draft  drawn,  and  1)e  construed  to  be  a  jKirtial  acceptance  thereof; 
that  is,  an  acceptance  thereof  for  the  sum  of  t608.92.  Bnt  inas- 
much as  no  draft  had  then  been  drawn,  we  do  not  see  how  a  prom- 
ise to  accept,  or  what  is  the  same  thing,  to  pay  at  maturity,  a  draft 
to  be  drawn  for  $608.92,  can  be  held  to  Ix^  a  promise  to  pay  a  draft 
for  $680.92,  or  to  pay  $608.92  on  a  draft  for  $680.92,  any  more  than 
it  could  be  construed  to  be  a  promise  to  pay  such  sum  on  a  draft 
for  $1,000  or  for  $5,000.  It  seems  to  us  that  if  the  promise  would 
be  binding  in  one  case,  it  would  be  in  the  other.  If  it  be  permissi- 
ble to  make  any  departure  from  the  amount  named  in  the  promise, 
we  do  not  see  on  what  principle  a  limit  is  to  be  fixed  which  cannot 
be  transcended.  The  equitable  appropriation,  so  to  speak,  to  the 
use  of  the  drawer  of  the  sum  named  in  the  promise,  would  appeal 
to  us  as  strongly  if  the  draft  were  for  $5,000  as  it  does  now.  And 
it  could  be  said  with  as  much  force  in  tlic  one  case  as  in  the  other, 
that  tlie  ))ayeo  expected  and  intended  to  look  to  the  drawer  for  the 

0X0088. 

If  thou  tho  telegram  of  the  defendants  to  the  plaintiffs  and  on 
the  faith  of  which  they  took  the  draft  sued  on,  cannot  be  construed 
to  bo  a  partial  acceptance  of  such  draft,  can  the  plaintiffs  maintaiu 
an  action  for  a  failure  to  accept  such  draft  for  the  sum  named  in 
the  telegram?  When  a  bill  is  received  on  the  faith  of  a  promise  in 
writing  to  accept  the  same,  before  it  is  drawn,  the  promise  at  onoe 
takes  effect,  under  the  statutes,  as  an  acceptance,  and  if  the  partj 
promising  refuses  to  pay  at  maturity,  it  is  quite  plain  that  no  action 
can  be  maintained  for  a  refusal  to  accept,  but  the  action  must  be 
brought  for  a  refusal  to  pay  according  to  the  terms  of  the  acceptance. 
Now  if  tlio  promise  to  accept  cannot  take  effect  as  an  acceptance 
under  the  statute,  for  the  reason  that  it  cannot  be  held  to  refer,  or 
bo  applicable,  to  the  bill  in  question,  then  we  are  wholly  at  a  loss 
to  perceiye  how  the  defendants  can  be  held  liable  for  a  refusal  to 
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ipt  such  bill;  for  if  it  were  the  bill  they  promised  to  accept,  tlio 
promise  itself  would  constitute  an  acceptance.  We  are  aware  that 
there  are  cases  holding  that  when  the  bill  to  be  drawn  is  so  indefin- 
itely described  that  the  promise  will  not  amount  to  an  acceptance, 
still  an  action  may  be  maintained  for  a  breach  of  promise  to  accept. 
But  these  eases  are  said  by  high  authority  to  rest  on  a  distinction 
without  a  difference.  Daniel  on  Neg.  Inst,  §  561;  Bisselly.  Lewis'^ 
4  Mich.  450;  Nelson  v.  First  Natimial  Bankj  48  111.  39. 

[Omitting  a  statutory  consideration.] 

The  |)eculiar  circumstances  of  this  Ciuse  make  it  one  of  great 
hardship  upon  the  plaintiffs,  but  we  do  not  see  that  we  can  grant 
them  any  relief  without  unsettling  the  well-established  principles 
of  commercial  law.  The  court  erred  in  giving  the  instruction 
asked  by  the  plaintiffs  and  in  refusing  that  asked  by  the  defend- 
ants.    The  judgment  must  be  reversed.  The  other  judges  concur. 

JtUlgmmii  revered. 


PULLIS  T.  RoBiaox. 

(TSMo.  aoi  >] 

huurane^ —  iife —  0/  htubandfor  wife  — tiatuUfry  conHntdiont. 

A  fltatute  authorizing  any  married  woman  to  insaie  her  husband's  life  for  her 
sole  use,  free  from  claims  of  his  creditors,  to  an  amonnt  purchasable  bj  aa» 
nual  premiums  not  exceeding  $300  paid  by  him,  does  not  prohibit  such  in- 
surance of  a  solvent  husband's  life  to  any  amount ;  and  if  part  of  the 
premiums  exceeding  that  sum  are  paid  by  him  when  solvent,  and  part  when 
insolvent,  the  proceeds  will  be  apportioned  accordingly  between  the  widow 
and  the  creditors. 

r\  REDITORS*  bilL    The  opinion  states  the  facta. 

Chris.  Jamison  S  Day,  and  Rudolph  Bekulenburg,  forappeHaata. 

A.  W.  Slaybaek,  for  respondent 

NoBTONy  J.     This  is  a  proceeding  in  the  nature  of  a  creditor's 

bill,  instituted  by  certain  creditors  of  James  P.  Robison,  deceased, 

whose  claims  had  been  allowed  by  the  Probate  Court  against  his 

Estate,  to  subject  to  the  payment  of  said  debts  the  proceeds  of  cer- 
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tain  policies  of  insurance  taken  out  on  the  life  of  said  Robison,  and 
made  payable  to  his  wife.  The  creditors  suing  are  three  in  nam* 
ber^  and  each  having  brought  a  separate  action,  the  threo  suits 
were  consolidated  and  tried  together  Three  of  the  policies,  the 
proceeds  of  which  constitute  the  subject  matter  of  controyersy, 
were  issued  by  the  Mutual  Benefit  Life  Insurance  Company,  each 
of  them  being  for  $5,000,  and  dated  respectively  February  26, 
18G7,  February  21,  1868,  and  May  12,  1870.  The  amount  of  an- 
nual premiums  was  as  follows :  1283  on  the  one  dated  in  1867, 
1263  on  the  one  dated  in  1868,  and  $289  on  the  one  issued  in  1870. 
The  plaintiffs  claim  and  allege  in  their  bill  that  Bobison  was  in 
embarrassed  circumstances,  and  at  the  time  tlie  premiums  were  paid 
he  was  insolvent,  and  thait  said  policies  were  donated  to  his  wife, 
and  were  procureil  for  the  purpose  of  hindering,  delaying  and  de- 
frauding creditors.  Defendant,  Mrs.  Henrietta  Bobison,  to  whom 
said  ))olicie8  were  made  payable,  denies  all  the  all^ations  of  the 
bill,  and  asserts  her  right  to  the  proceeds  of  the  same. 

U))ou  the  trial  of  the  issues  thus  tendered,  the  court  found  that 
said  Robison  was  solvent  at  the  timo  said  policies  were  taken  oat, 
ami  romaiuoil  solvent  till  about  the  year  1876;  that  the  payment  of 
the  two  last  i>remiums  on  two  of  said  policies  amounting  to  $342.05, 
datod  ros|)ectively  in  18G7  and  1868,  which  (layment  occurred  in 
1876,  was  mailo  by  Robison  while  he  was  insolvent,  and  that  all 
paymonts  of  premiums  anterior  to  18T6  wen>  nuuie  by  him  when 
he  was  solvent,  V)Kni  this  finding  tlio  e^nirt  decreed  that  Mni 
Robi^>n  was  enti:U\l  to  the  pnxvevis  of  the  (x^Hetes.  less  the  amoant 
of  prentiums  i^uvl  bv  Robins(>a  when  insv>lvent,  with  the  interest 
lhon\nu  and  als^  dei^nxnl  that  Mr,  PuIU^«  the  pkuntiff  who  first 
brvn\i;ht  suit«  whs  euticKn.!  to  the  whole  anuvaiu  of  the  prenuom 
paid  in  lSTi»  with  its  intervst,  Ftvmu  iliis  judgment  plaintiffis  ap- 
pe^Kxl  tv>  the  St*  lA>uis  Cvnirt  of  A'f^.valjs  wherv  the  judgment  was 
a^nm>i,  aiul  frv^m  this  juilpmut  t.u\v  ai^jvAicvi  to  this  cvKiru 

The  e>ivloiKV  avUUuwl  v>u  the  tried,  we  thhik.  w«s  sufficient  to 
jus::fy  the  tri^l  c\Hirt  in  l^;ulis>g  tlie  facts  above  set  forth*  amd  we 
will  therv"fv»re  avw;*:  i:s  lauding  as  eortvxi,  and  ihiK  aoeepcing  it, 
the  qux.T>Xivm  prv?:?<*r.:c\l  for  o<ir  do:emur-*:iv'ka  is  whether,  oa  the 
factsw  ;He  cvnirt  ::i  i:s  dvvrw  iKvnvHv  d:<:v5?ed  of  the  fanib  in  dia- 
pctec  l^^in:;:?>  '::>*^:  ih.u  errvn-  w:*s  iv:u:ti.:;ed  in  th» 
and  cvHitetKi  thjk:  :^c  prviusuaw  jwi4  by  Kooi^i^^a  in  1::?7^  being 
tivv«9  %>f  cbie  scui  cif  t^>0»  and  kaviii;  been  pciid  vh  V  he 
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aolventy  out  of  funds  which  ought  to  have  been  appropriated  to  the 
payment  of  his  debts,  entitles  them  to  so  much  of  the  proceeds  of 
the  policies  as  may  be  necessary  to  satisfy  in  full  their  claims  as 
ereditors,  even  though  it  should  consume  it  all. 

We  think  it  settled  that  the  wife  has  such  an  interest  in  the  life 
of  her  husband  as  to  make  valid  an  insurance  effected  on  his  life 
for  her  benefit.  This  has  been  so  held  in  the  case  of  Oamba  v. 
Owenani  Mutual  Life  Ins.  Co.,  50  Mo.  44.  We  think  it  also  set- 
fled  that  when  such  a  policy  issues  and  expressly  designates  a  per- 
son who  is  to  receive  the  insurance  money,  such  designation  is 
eonclusive  unless  some  question  arises  as  to  the  right  of  creditors 
of  the  person  who  paid  the  premiums.  ^'  The  receipt  of  the  des- 
ignated person  will  discharge  the  company,  and  such  person  will 
be  entitled  to  maintain  an  action  against  the  company.  '^  Blisa 
Life  Ins.,  §  317.  Wo  think  it  also  settled  that  a  husband  who  is 
solvent  has  the  right  to  effect  an  insurance  on  his  life  for  the  ben- 
efit of  his  wife,  and  to  pay  the  annual  premiums  thereon  so  long 
as  he  remains  solvent  and  can  do  so  without  prejudice  to,  or  in 
fraud  of,  the  rights  of  creditors.  Larkin  v.  McMnllin,  49  Penn« 
St.  29.  To  what  extent,  if  to  any  extent^  the  husband  can  affect 
the  rights  of  the  wife  in  such  a  policy,  by  an  assignment  or  other 
disposition  of  it,  is  a  question  which  does  not  arise  in  this  case, 
and  we  have  thereforo  deemed  it  unnecessary  to  notice  the  nu- 
merous authorities  cited  by  counsel  bearing  on  that  point. 

The  interest  of  the  wife  in  a  xx)licy  of  insurance  on  the  life  of 
her  husband,  effected  for  her  benefit  by  the  husband  while  in  un- 
embarrassed circumstances,  and  fully  able  to  discharge  all  his  in- 
debtedness, is  not  affected,  as  plaintiffs  contend  it  is,  by  section  15, 
Wagner's  Sbitutcs,  93G,  if  the  husband  remain  solvent  during  the 
time  the  policy  is  kept  alive  by  his  paying  the  annual  premiums^ 
That  section  provides  that  a  married  woman  may  cause  to  be  issued 
for  her  sole  use  a  policy  of  insurance  on  the  life  of  her  husband, 
and  in  case  she  survives  him,  that  the  insurance  money  shall  be 
payable  to  her,  free  from  the  claims  of  the  representatives  of  her 
husband,  or  of  any  of  his  creditors,  but  such  exemption  shall  not 
apply  when  the  amount  of  premiums  annually  paid  shall  exceed 
$300.  We  do  not  think  this  statute  can  be  so  interpreted  as  to 
curtail  or  restrict  the  right  of  a  solvent  husband  to  apply  only  $300 
of  his  means  annually  to  the  payment  of  premiums  on  his  life  policy 
procured  for  the  benefit  of  his  wife. 
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It  u  iiuifited  that  this  interpretation  has  been  put  upon  it  in  tiia 
case  of  Cliarter  Oak  Ins.  Co.  v.  Brant ^  47  Mo.  425;  S-  c,  4  Am. 
Bep.  328.  We  do  not  think  the  opinion  goes  to  that  extent,  and  if  it 
did  we  would  Ix*  unwilling  to  follow  it,-  and  thusgiTe  it  our  sanction. 
In  that  caMc  the  ]>oiiU  in  judgment  was  as  to  the  validitv  of  an  assign- 
ment of  a  policy  on  which  the  annual  i»reniiuni  was  %343  and  which 
had  been  taken  out  on  the  life  of  Mrs.  Brant's  husband  |)ayable  to  her 
sole  and  se|Kirate  use  after  Iut  husband*s  death.  This  ]K>licT  was 
assigned  by  Brant  and  his  wife  to  secure  the  payment  of  a  debt 
which  Bnmt  owed  one  St4i;]r£r  for  borrowed  monev.  The  court  held 
the  a'^signment  to  Ije  valid,  lx>cause  the  annual  premium  being  in 
excess  of  ^300  prescribed  l>v  the  statute  took  it  from  under  the  op- 
eration of  the  statute.  The  remark  made  in  the  opinion,  '^  that 
the  law  (lul  not  intend  that  the  husband  should  withdraw  any  greater 
amount  from  his  means  to  be  exi>ended  for  such  a  pur|>o8e  ;  "  if  it 
IS  understood  !is  referring  to  a  withdrawal  of  the  means  of  an  in- 
solvent husband  and  the  expenditure  made  thereof  by  him  forsuch 
a  ])arp<)se  (and  such  we  take  to  be  its  meaning),  is  entirely  correct 
It  wius  certainly  not  intended,  i\&  counsel  insist,  to  assert  that  if  a 
husband  who  is  i>erfectly  solvent,  with  no  intent  to  defnuid  creditors 
either  prior  or  subsequent,  ap])lies  more  than  ^300  annually  of  his 
means  in  the  payment  of  prcmiums  on  an  insurance  of  his  life  to 
be  i)aid  to  and  for  the  benefit  of  the  wife,  although  after  such  pay- 
ments are  made  sufficient  of  his  property  is  left  to  answer  the  de* 
mands  of  his  creditors,  such  creditors  can  subject  the  insurance 
money  to  the  payment  of  their  debt  and  thus  deprive  the  wife  of 
the  benefit  intended  to  be  secured  to  her. 

We  think  it  was  the  purpose  of  the  statute  to  allow  a  husband 
who  might  be  in  an  embarrassed  and  even  in  an  insolvent  condition 
to  secure  to  the  wife  the  benefit  of  an  insurance  on  his  life  free 
from  the  claims  of  creditors  when  the  annual  premium  on  ancii 
policy  does  not  exceed  the  sum  of  $300;  or  in  other  words,  that  he 
might  annually  withdraw  for  such  a  purpose  that  sum  without  sub- 
jecting the  amount  insured  to  the  payment  of  creditors.  Previons 
to  the  enactment  of  the  statute  an  insolvent  husband  could  not 
apply  any  portion  of  his  means  to  such  a  purpose  and  deprive  cred* 
iters  of  the  right  of  asserting  their  claims  to  all  the  benefits  result* 
ng  from  such  application.  The  object  of  the  statute,  in  our  opinion, 
wtis  to  change  this  rule  to  the  extent  indicated  in  the  act.  It  fol* 
\uws  from  the  view  we  have  taken  that  inasmuch  as  all  the  premiame 
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paid  by  Kobison,  except  the  sum  of  $343  paid  iu  February,  1876, 
were  paid  while  he  was  solvent,  Mrs.  Robison  is  entitled  to  the 
benefits  resulting  therefrom,  and  that  the  last  payment  being  in 
excess  of  $300  and  made  while  Robison  was  nisolvent,  should  go  to 
the  benefit  of  plaintiffs. 

It  is  insisted  by  counsel,  that  inasmuch  as  the  payment  made  in 
187G  kept  the  policies  on  foot  and  gave  them  vitality,  the  whole 
amount  of  the  insurance  money,  or  so  much  thereof  as  will  be  suf- 
ficient to  satisfy  their  debts,  should  be  so  applied.  We  have  not 
been  cited  to  nor  have  we  been  able  to  find  any  authority  that  goea 
to  that  extent,  nor  are  we  acquainted  with  any  equitable  principle 
on  which  the  claim  can  be  founded.  How  the  insurance  monoy^ 
under  the  facts  and  circumstances  of  this  case,  should  be  api^or- 
tioned,  presents  a  question  of  some  difficulty,  especially  so  as  the 
authorities  we  have  been  able  to  examine  are  conflicting  in  the 
rules  laid  down.  The  case  of  La7idrum  v.  Knowles^  22  N.  J.  Eq. 
594,  goes  further  in  support  of  plaintiffs'  position  than  any  which 
has  fallen  under  our  observation,  and  it  fulls  far  short  of  what  is 
contended  for  by  them.  In  that  Ciise  the  wife  insured  the  life  of 
her  husband  for  the  benefit  of  her  children,  and  after  paying  the 
annual  premiums  for  about  ten  years,  assigned  the  policy,  in  con- 
junction with  her  husband,  to  one  of  the  husband's  creditors  in 
payment  of  the  debt.  After  said  assignment  the  wife  ceased  to  pay 
the  premiums,  but  they  were  paid  for  about  nine  years  by  the 
creditors.  Upon  the  death  of  the  husband  tlic  insurance  money 
^ras  claimed  by  the  children  on  the  one  hand,  and  tlie  assignee  on 
the  other,  and  the  chancellor  decided  that  the  children  were 
entitled  to  the  cash  value  of  the  policy  at  the  time  it  cejiscd  to  be 
kept  alive  by  the  mother,  and  that  the  residue  of  the  money  due  on 
the  policy  should  be  paid  over  to  the  assignee. 

On  the  other  hand,  in  the  case  of  Trough's  Fsiale,  8  Phila.  215, 
where  Trough,  having  taken  out  a  policy  on  his  life,  assigned  the 
same,  while  solvent,  to  a  trustee  for  the  benefit  of  his  children, 
and  becoming  insolvent  thereafter,  still  continued  to  pay  the 
premiums,  in  a  contest  for  the  insurance  money  between  the  childnsn 
and  Trough's  creditors,  the  rule  was  laid  down  that  the  oi^ly  claim 
the  creditors  could  sustain  would  be  the  amount  of  the  premiums 
paid  by  Trough  to  keep  the  policy  alive  after  he  became   insolvent. 

The  object  of  such  rules  being  to  do  exact  justice  between  the 
contending  parties  and  to  distribute  the  fund  according  to  their 
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rights,  it  appears  to  us  that  neither  of  the  above  rules  accom^ilishes 
the  object ;  and  inasmuch  as  the  insurance  money  in  contest  in 
this  case  was  the  product  of  all  the  premiums  paid,  wo  think  a  juat 
distribution  of  it  would  be  obtained  by  declaring  that  Mrs.  Robison 
should  be  decreed  to  have  so  much  of  the  fund  as  was  produced  by 
the  payment  of  the  premiums  by  her  husband  when  solvent,  and 
plaintiffs  so  much  as  the  premiums  paid  by  Robison  when  insolvent 
contributed  to  produce  ;  that  is,  that  plaintiffs  are  entitled  to  re- 
cover the  same'proportional  \ya,Tt  of  tlie  whole  insurance  money  that 
the  premiums  paid  ^^by  Robison  when  insolvent  bear  to  tlic  pre- 
miums paid  by  him  when  solvent.  Giving  effect  to  this-rulc  in  the 
disposition  of  the  case,  and  accepting  the  fact  found  by  the  court, 
that  Robison  after  his  insolvency  paid  $342.05,  as  being  correctly 
found,  and  the  further  fact,  as  shown  by  the  recoi*d,  that  Robison 
had  paid  on  two  of  said  policies  during  his  solvency  premiums 
amounting  to  $4,650,  plaintiffs  would  be  entitled  to  recover  the 
«um  of  $686.84,  and  Mrs.  Robison  the  residue. 

As  plaintiff  Pullis  in  the  race  of  diligence  was  the  first  to  file  his 
bill,  asking  an  appropriation  of  the  fund  to  the  payment  of  his 
demand,  he  has  obtained  a  priority  over  the  other  creditors,  and 
the  said  sum  of  $686.84  should  be  applied  on  his  debt.  George  t. 
WilltamsoHf  26  Mo.  193.  The  judgment  will  be  reversed  and  cause 
remanded,  with  directions  to  the  Circuit  Court  to  enter  up  a  decree 
in  conformity  with  this  opinion,  directing  the  receiver  in  whose 
hands  the  fund  has  been  placed  to  pay  first  the  costs  of  the  suit, 
next  the  sum  of  $686.84  to  plaintiff  Pullis,  and  next  the  ]*esidue  to 
defendant,  Mrs.  Robison.     All  the  judges  concur. 

Judgment  accordingly. 
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(78  Mo.  919.) 

JPivAS0iSM»  —  dangefwu  prmwUea — tenant — eofUHXmtory   nsgUgenm — bmrdtm 

of  proof. 

A  tenant  taking  poflsession  of  demiaed  premifles  with  a  dangerooB  opening  or 

area  at  the  street  line,  is  boand  to  guard  the  same  so  aa  to  secure  persons 

using  the  street  from  falling  into  it.* 
€6ntribntorj  negligence  is  matter  of  defense,  and  the  plaintiff  in  an  action 

of  negligence  is  not  bound  affirmatively  to  show  that  he  wss  free  from 

negligence.     {Sfenote,p.  511.) 

ACTION  of  damages  for  negligence  causing  death  of  plaintiff's 
hnsband.  The  opinion  states  the  case.  The  plaintiff  had 
judgment  at  trials  which  was  reversed  by  the  St.  Louis  Court  of 
Appeals. 

Broadheadj  Saylhach  <6  HanesaUr^  for  appellant. 

C7*w,  Jami807i  d  Day,  for  respondent. 

Hough,  J.  This  was  au  action  against  the  St.  Jjonis  Oaslight 
Company,  as  owner,  and  one  Barnes,  the  tenant  in  possession  of  a 
certain  building  on  Pine  street,  in  the  city  of  St.  Louis,  for 
negligence  in  not  guarding  tlie  entrance  to  an  area  or  opening  in 
front  of  said  building,  and  abutting  upon  the  sidewalk,  into  which 
it  is  alleged  the  plaintiff's  husband  fell  on  the  night  of  January  22, 
1876,  and  was  thereby  killed. 

The  building  iu  question  is  located  on  the  north  side  of  Pine 
street  and  on  the  west  side  of  and  adjoining  an  alley  which  runs 
north  and  south  through  the  block  lying  between  Second  and  Third 
streets.  All  the  houses  on  the  north  side  of  Pine  street  between 
the  alley  and  Third  street  are  set  back  two  feet  and  six  inches  from 
the  north  line  of  the  sidewalk.  The  opening  in  question  is  about 
eight  feet  long,  east  and  west,  tliree  feet  nine  inches  deep  and  two 
feet  five  inches  wide,  and  is  thei-efore  outside  the  sidewalk  and  on 
defendant's  ground;  and  being  designed  to  furnish  means  of  de- 
scent to  the  cellar  or  basement  of  their  building,  had  five  straight 
stone  steps  and  two  winding  ones  at  the  bottom  leading  to  thebase- 

•  BeeNath  ▼.  mnneapcHU  Mm  Co.  (34  Minn.  uOI),  31  Am.  Rep.  849. 
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ment  door.  The  top  step  which  is  eight  inches  wide  is  flush  with 
the  east  wall  of  the  building,  wliich  is  on  the  west  line  of  the  alley, 
and  the  descent  into  the  cellar  therefore  begins  just  eight  inchea 
from  the  east  wall.  This  opening  is  guarded  by  a  railing  at  the 
west  end  and  had  also  a  railing  on  the  south  side  extending  to 
within  two  feet  of  the  east  edge  of  the  top  step,  so  that  persons 
might  step  from  the  sidewalk  on  the  second  step.  But  the  eastern 
end  or  entrance  had  no  guard  or  barrier  of  any  kind.  There  are 
several  openings  of  tlie  Siime  kind  in  the  block,  and  the  testimony 
tended  to  show  that  similar  openings  existed  throughout  the  city. 

Buesching,  at  the  time  of  his  death,  kept  a  saloon  on  Chestnut 
street  between  Main  and  Second  streets,  two  blocks  distant  from 
the  place  of  the  accident,  and  lived  with  his  family  over  his  saloon. 
He  was  an  industrious  man,  attentive  to  his  business,  and  though 
in  the  habit  of  drinking,  was  not  a  drunkard.     He  was  last  seen 
alive  by  the  barber  at  a  shop  on  Olive  street  near  Second,  who  knew 
him  well  and  had  been  in  the  habit  of  shading  him  every  Saturday 
night  for  two  years.    At  9  o'clock  p.  m.  of  January  22d,  which  was 
Saturday,  Buesching  went  to  this  barbershop  and  was  shaved.    He 
waited  until  the  shop  was  closed  and  asked  the  barber  to  titke  a 
drink  with  him,  which  he  declined  to  do.     It  does  not  appear  that 
deceased  took  a  drink  and  the  testimony  is  that  there  were  no  sa- 
loons then  open  in  that  vicinity.  The  barber  testified  that  when  he 
was  at  the  shop  he  was  rational  and  knew  what  he  was  about.     He 
could  not  say  that  he  had  been  drinking  for  he  saw  no  effects  of  it 
He  further  testified:     '"He  might  have  been  drinkmg  but  1  never 
saw  him  so  intoxicated  as  not  to  be  able  to  hike  care  of  himself  and 
to  walk,  and  never  saw  him  stagger,  and  never  saw  him  affected  by 
liquor."     They  walked  togetlier  from  the  shop  to  the  comer  of 
Second  and  Olive  streets  where  they  sepanited  at  about  a  quarter  to 
ten  o'clock,  the  barber  going  west  on  Olive  and  the  deceased  going 
noiih  on  Second.     At  the  time  it  was  thawing  and  raining,   the 
walks  were  muddy  and  slippeiT,  and  Buesching  was  wearing  low- 
cut  slippers  and  had  neither  overcoat  nor  umbrella.     He  was  never 
seen  alive  afterward. 

On  the  next  morning  about  seven  o'clock  he  was  found  dead  at 
the  bottom  of  the  cellar  entrance  in  front  of  the  gas  company's 
building,  lying  on  his  back  with  his  feet  up  the  steps  and  his  head 
against  the  basement  door,  with  his  neck  broken  and  no  marks  of 
personal  violence  on  his  body.     His  watch  and  other  valuables  were 
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OD  his  person.  His  pantaloons  were  unbuttoned  for  a  short  distance 
in  front  and  there  was  a  urinal  in  the  alley.  There  was  a  gas  lamp 
burning  that  night  on  the  opposite  side  of  the  street,  thirty-four 
feet  from  the  cellar-way  in  which  Buesching  was  found.  He  had  kept 
a  saloon  for  six  years  at  the  corner  of  Second  and  Pine  streets,  half 
a  block  distant  from  this  cellar-way,  which  had  then  been  there  for 
nearly  twenty  years.  The  plaintiff  recovered  judgment  in  the  Cir- 
cuit Court,  which  was  reversed  by  the  Court  of  Appeals,  the  latter 
court  holding  that  on  the  facts  stated  the  Circuit  Court  should  have 
taken  the  case  from  the  jury.  The  , plaintiff  brings  the  case  here 
by  appeal. 

.  As  the  opening  was  upon  defendants'  own  ground,  although  abut- 
ting upon  the  sidewalk,  they  had  an  undoubted  right,  in  the  absence 
of  any  law  or  ordinance  to  the  contrary,  to  make  and  maintain  it, 
jbut  it  was  their  duty  to  so  guard  the  entrance  as  to  render  it  secure 
for  persons  using  the  sidewalk,  and  they  are  liable  to  all  persons 
lawfully  using  the  sidewalk,  who,  while  exercising  ordinary  caution, 
are  injured  thereby.  This,  we  think,  is  well  established  by  the 
authorities.  In  Cooley  on  Torts,  page  660,  it  is  said:  *^If  one 
make  an  excavation  so  near  the  line  of  the  highway,  that  one  law- 
fully making  use  of  the  highway  might  accidentally  fall  into  it,  his 
duty  to  erect  guards  as  a  protection  against  such  accidents  is  mani- 
fest, and  he  will  be  responsible  for  injuries  occasioned  by  his  neglect 
to  do  so.**  In  Shearman  &  Redlield  on  Negligence,  section  360,  it 
is  said  :  **  Where  an  area  is  excavated  by  the  side  of  the  street,  it 
must  be  surrounded  by  a  secure  fence,  and  where  an  opening  is 
made  into  a  cellar,  it  must  be  covered  with  a  lid  or  flap  of  ordinary 
and  sufficient  strength.  The  want  of  such  guards  creates  a  public 
nuisance,  for  which  the  tenant  is  liable  to  any  person  injured  thereby, 
even  though  the  premises  were  leased  in  that  condition."  If  the 
owner  lets  the  premises  with  tlie  nuisance  upon  it,  and  the  tenant 
allows  it  to  remain,  they  are  jointly  and  severally  liable  for  injuries 
occasioned  thereby.  Id.,  §  361.  In  Conpland  v.  HardingJmm^  3 
Gamp.  398,  it  appeared  that  there  was  an  area  in  front  of  defend- 
ant's house,  which  was  descended  to  by  three  steps  from  the  street, 
and  from  which  there  was  a  door  leading  into  the  basement  story 
of  the  house  ,*  there  was  no  railing  or  fence  to  guard  the  area  from 
the  street,  and  the  plaintiff  passing  by  on  a  dark  night  fell  into  :t 
and  had  his  arm  broken.  The  defense  set  up  was  that  the  premises 
]ia£  been  in  exai'tly  the  same  situation  as  far  back  as  could  be  re- 
VoL.  XXXIX  — 64 
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memberedy  and  many  years  before  the  defendant  was  in  possession  of 
them.  Lord  ELLEKBOROuaH  said  that  however  long,  the*  premisoB 
might  have  been  in  this  situation,  as  soon  as  the  defendant  took 
possession  of  them  he  was  bound  to  guard  against  the  danger  to 
which  the  public  had  been  before  exposed,  and  that  he  was  liable 
for  the  consequences  of  having  neglected  to  do  so,  and  the  learned 
judge  said,  that  the  area  belonged  to  the  house,  and  it  was  a  duty 
which  the  law  cast  upon  the  occupants  of  the  house  to  render  it 
secure.     Thompson  on  Neg.  327. 

In  Jarmn  v.  DeaUy  3  Bing.  467,  the  plaintiff  recovered  damages 
for  injuries  sustained  by  falling  into  an  open,  unguarded  area  ad* 
joining  the  street,  and  no  question  was  made  as  to  his  right  of  action. 
Barnes  v.  Ward,  67  Eng.  Com.  Law,  392  (9  Man.  Gr.  &  S.),  was 
an  action  under  Lord  Campbell's  act,  brought  by  the  administrator 
of  Jane  Barnes  to  recover  damages  for  her  death,  occasioned  by  tho 
failure  of  the  defendant  to  proi^erly  guard,  fence  off  and  rail  in  a 
certain  hole  or  area  abutting  upon  the  footway,  into  which  while 
lawfully  passing  upon  said  footway,  she  slipped  and  fell.     This  caso 
was  most  elaborately  argued,  and  in  consequence  of  doubts  enter- 
tained by  the  court  as  to  tlie  duty  of  the  defendant  to  fence  off  the 
excavation,  a  second  argument  was  directed,  and  after  the  fullest 
consideration,  and  an  examination  of  the  original  nisi  pr ins  records 
in  Coupland  v.  Hardingliam  and  Jarvis  v.  Deaiiy  as  to  the  location 
of  the  areas  in  question  in  those  cases,  the  court  said  :    "It  appears 
to  us  after  much  consideration,  that  the  defendant,  in  having  made 
that  excavation,  was  guilty  of  a  publio  nuisance,  even  though  the 
danger  consisted  in  the  risk  of  accidentally  deviating  from  the  road.** 
So,  also,  in  tlie  case  of  Hadley  v.  Taylor ,  L.  R.,  1  C.  P.  63,  Erlb, 
C.  J.,  said:     "The  plaintiff  seeks  compensation  for  an  injury 
which  he  has  sustained  through  falling  into  a  hole  on  the  defend- 
ant's premises.     Tlie  hole  was  not  upon  tho  public  highway,  but 
distant  from  it  about  fourteen  inches.     I  think  however,  the  de* 
fendants  (assuming  them  to  be  in  possession  of  tlie  adjoining  prenfti- 
Bcs)  would  be  liable  for  a  nuisance  to  the  highway,  if  the  excavation 
were  so  near  to  it  that  a  person  lawfully  using  the  way  and  using 
ordinary  caution,  accidentally  slipping,  might  fall  into  it**    To  the 
same  effect  are  Snow  v.   Provincetovm,  120  Mass.  680 :  Bush  t. 
Johnson^  23  Penu.  St.  209,  and  Temperance  Hall  Asso,  v.  Giles,  33 
N.  J.  260.     In  the  case  last  cited,  it  was  held  that  in  order  to  show 
that  the  area  in  question  was  not  a  nuisanoe,  it  was  not  com{)eten.. 
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to  proTe  that  over  ten  thousand  persons  had  passed  and  repassed 
the  area  eyery  year  after  it  was  made,  without  accident ;  that  such 
areas  were  common  in  the  city ;  and  that  it  was  the  custom  to  pro- 
tect them  as  the  area  in  question  was  protected.  There  can  be  no 
question  then,  as  to  tho  liability  cf  the  defendants,  if  the  deceased 
was,  at  the  time  he  was  precipitated  into  the  opening,  in  the  exer- 
cise of  ordinary  care. 

It  has  been  repeatedly  decided  by  this  court  that  it  is  not  incum- 
bent upon  the  plaintiff,  in  the  first  instance,  to  show  that  he  was 
free  from  negligence,  or  in  the  exercise  of  ordinary  care  at  the  time 
of  receiving  the  injury  complained  of,  but  that  the  concurring 
n^ligence  of  the  plaintiff  is  a  matter  of  defense,  and  the  burden  of 
showing  it  is  therefore  upon  the  defendant.  If  however  it  appears, 
without  any  conflict  of  evidence,  from  the  plaintiff's  own  case,  or 
from  the  cross-examination  of  his  witnesses,  that  he  was  guilty  of 
negligence  proximately  contributing  to  produce  the  injury,  it  would 
be  the  duty  of  the  court  to  take  the  case  from  the  jury,  by  declar- 
ing as  a  matter  of  law  that  the  plaintiff  cannot  recover. 

We  are  thus  brought  to  a  consideration  of  the  main  question  in 
this  case:  Has  the  Court  of  Appeals  erred  in  deciding  that  the 
Circuit  Court  should,  on  the  plaintiff's  own  testimony,  have  declared 
that  the  plaintiff  could,  not  recover?  The  point  is  not  without 
difficulty.  Two  main  facts  however  are  clear:  First,  that  the  de- 
fendants were  guilty  of  negligence  in  leaving  the  opening  unguarded 
at  its  entrance.  Second,  that  the  plaintiff's  husband  was  found  on 
the  morning  of  January  23,  1876,  lying  on  his  back  with  his  neck 
broken,  his  head  and  shoulders  at  the  bottom  of  the  passage,  and 
his  feet  and  limbs  resting  on  the  steps  above  him,  his  body  free 
from  any  marks  of  personal  violence,  and  his  watch  and  money  and 
other  valuables  unmolested.  We  think  it  a  fair  and  reasonable  in- 
ference from  the  surroundings  and  condition  of  the  deceased  when 
found  that  he  was  not  murdered,  although  the  facts  proven  do  not 
absolutely  exclude  the  possibility  of  murder.  There  is  no  presump- 
tion of  law  that  deceased  committed  suicide,  and  if  his  surroundings 
when  found  did  not  indicate  how  he  came  to  be  there,  the  presump- 
tion would  be  that  it  was  the  result  of  accident.  Lancaster  v. 
Washington  L.  Ins,  Co.,  62  Mo.  121.  It  is  not  shown  how,  or  at 
what  hour  he  got  there.  No  witness  saw  him  fall,  but  his  position 
and  condition  when  found  would  indicate  that  he  did  fall,  eithei 
sidewise  or  backward,  head-long  down  the  steps.     Tho  physical 
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facts  just  mentioned,  taken  by  themselves,  are  sufficient  to 
warrant  a  jury  in  drawing  such  an  inference  as  to  the  manner  of  his 
death.  Courts  and  juries  constantly  act  upon  such  testimony,  and 
we  do  not  understand  its  sufficiency  for  this  purpose  to  be  denied 
by  the  counsel  for  the  defendants. 

Taking  it  for  granted  then  that  Buesching  fell  into  the  opening, 
or  what  is  tantamount  tliereto,  that  there  is  testimony  from  which 
that  fact  could  be  found,  the  next  question  is,  is  thei'e  evidence  on 
which  a  jury  sliould  be  permitted  to  find  that  at  the  time  of  his 
fall  the  deceased  was  in  the  exercise  of  ordinary  care.  The  argu- 
.ment  of  defendants'  counsel  is,  that  if  the  deceased  saw  this 
entrance  he  was  negligent  in  not  avoiding  it.  If  he  did  not  see  it» 
he  was  negligent  in  not  looking,  as  it  was  in  plain  view  and  well 
known  to  him,  and  had  been  for  years  before;  that  ordinary  care 
and  prudence  required  him  to  look  to  his  steps,  and  had  he  done  so 
he  could  not  have  failed  to  see  it;  and  therefore  it  follows  that  he 
came  to  his  death  by  reason  of  his  own  negligence  contributing 
thereto.  It  does  not  appear  from  direct  and  positive  testimony  that 
the  deceased  knew  of  the  existence  of  the  opening  in  question;  one 
witness  does  indeed  suv  "he  knew  of  tlie  condition  of  the  street, 
for  it  had  been  in  the  same  condition  for  ten  or  fifteen  years,** 
but  this  stiitement  plainly  imports  no  more  than  that  the  witness 
supposed  he  knew  it  because  it  luid  existed  for  ten  or  fifteen  years. 
Knowledge  on  the  part  of  the  deceased  may  however  bo  inferred 
from  the  fact  tliat  lie  lived  for  several  years  on  the  same  street, 
within  half  a  block  of  the  opening.  But  this  is  an  inference  of 
fact  favorable  to  the  defendants,  which  it  is  not  permissible  for  the 
court  to  draw,  in  passing  upon  a  demurrer  to  the  evidence.  Such 
inference  could  only  be  di-awn  by  a  jury  after  the  submission  of  the 
cause  to  them  on  the  merits.  In  passing  upon  a  demurrer  to  the 
evidence,  the  court  is  required  to  make  every  inference  of  fact  in 
favor  of  the  party  offering  the  evidence,  wliich  a  jury  might,  with 
imy  degree  of  i)ropriety,  have  inferred  in  his  favor,  and  if  when 
received  in  this  light,  it  is  insufHcient  to  sup})ort  a  verdict  in  hia 
favor,  the  demurrer  should  be  sustained.  WiUon  v.  Board  of  Edu' 
cation,  63  Mo.  137.  But  the  court  is  not  at  liberty,  in  passing  on 
Buch  demurrer,  to  make  inferences  of  fact  in  favor  of  the  defend 
ant,  to  countervail  or  overthrow  either  presumptions  of  law  or  in- 
ferences of  fact  in  favor  of  the  plaintiff ;  that  would  clearly  be 
usurping  the  province  of  the  jury.     So  that  if  it  were  essential,  in 
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order  to  sustain  the  demurrer  to  the  evidence,  that  it  should  appear 
to  the  court  at  the  close  of  plaintiff's  case  that  the  deceased  had 
knowledge  of  the  opening  in  question,  inasmuch  as  such  knowl- 
edge could  only  apj^ear  by  way  of  infei*ence  in  favor  of  tlie  defend- 
ant from  facts  which  were  proven,  the  demurrer  could  not  be 
sustained.  In  weighing  the  argument  of  the  defendants,  then  the 
element  of  previous  knowledge  of  the  nuisance  is  to  be  eliminated. 

It  may  be  proper  however  to  remark  in  tliis  connection,  that 
the  rule  which  obtains  between  master  and  servant,  where  there  is 
knowledge  on  the  part  of  the  latter  of  dangerous  defects  in  tools, 
apparatus,  machinery,  stnictures  or  grounds,  furnished  by  the 
master,  with  which,  or  in  which,  as  the  case  may  be,  the  servant  is 
required  to  work,  is  inapplicable  in  its  fullest  extent  to  the  relation 
which  exists  between  the  traveller  upon  a  highway  and  the  proprietor 
of  the  adjacent  lands,  who  maintains  a  nuisance  thereon  abutting 
upon  the  highway  and  likely  to  produce  injury.  In  the  former  case, 
unless  there  is  complaint  by  the  servant  and  a  promise  to  repair  by  the 
master,  the  servant  is  held  to  assume  the  risk  if  he  remains  in  the  mas- 
ter's employment.  In  the  latter  case,  no  person  is  required  to  abandon 
aconvenientoraccustomedrouteof  travel  in  a  city,  because  of  dan- 
gerous excavations  near  the  highway,  unless  the  use  of  the  way  under 
Buch  circumstances  would  be  inconsistent  with  the  exercise  of  reason- 
able and  ordinary  care.  Barton  Y.  Springfield,  110  Mslss,  131;  tSjiotoY. 
Pramncetown,  120  id.  680.  And  the  traveller,  if  injured  thereby, 
may  recovery  notwithstanding  his  knowledge  of  the  existence  of  the 
nuisanoe,  provided  he  was  at  the  time  using  ordinary  care.  Smith 
T.  The  City  of  St.  Joseph,  45  Mo.  449 ;  Thomp.  on  Neg.,  1203, 
1204,  1206,' 1206,  §§  52,  53;  Shear.  &  Redf.  on  Neg.,  §  414. 

The  argument  for  the  defendants  then,  with  the  element  of 
previous  knowledge  eliminated,  stands  thus  :  As  the  o})ening  was 
not  concealed,  but  was  obvious  to  the  sight,  the  deceased  was 
gailty  of  negligence  if  he  did  not  see  it,  and  if  he  did  see  it,  he 
was  gnilty  of  negligence  in  not  avoiding  it.  These  propositions  are 
stated  as  abstract  propositions,  which  must,  if  true,  obtain  in  all 
cases,  and  not  in  this  case  only,  for  the  circumstances  under  which 
Buesching  failed  to  see  the  cellar-way,  or  seeing  it,  failed  to  avoid 
it,  are  not  shown  by  the  testimony.  These  propositions  then,  if 
they  are  true,  and  mean  anything  as  applied  to  this  case,  mean  that 
Buesching  should,  no  matter  what  the  circumstances  surrounding 
him  at  the  time,  have  seen  the  hole  into  which  he  fell,  and  seeing 
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it,  should,  no  matter  how  great  the  difficulty  of  so  doing,  have 
avoided  it  If  such  be  the  law,  it  is  quite  plain  that  there  never 
could  be  a  recovery  for  an  injury  occasioned  by  an  obvious  defect 
in  a  highway.  But  such  is  not  the  law.  The  law  is  that  the  de- 
ceased was  guilty  of  negligence  if  he  did  not  see  it,  provided  he 
would  have  seen  it  by  exercising  ordinary  care  ;  and  seeing  it,  he 
was  guilty  of  negligence  in  not  avoiding  it,  provided  he  could  have 
avoided  it  by  the  exercise  of  ordinary  care. 

Now  the  law  presumes  that  the  deceased  was  in  the  exercise  of 
ordinary  care ;  and  this  presumption  is  not  overthrown  by  the  mere 
fact  of  injury.  Shear.  &  Redf.  on  Neg.,  §  44;  Hoyty.  City  of 
Hudson,  41  Wis.  105,  111 ;  s.  c,  22  Am.  Kep.  714 ;  Oay  v.  Winter, 
34  Cal.  153.  This  presumption  of  due  care  always  obtains  in  favor 
of  a  plaintifF  in  an  action  to  recover  damages  for  an  injury  sus- 
tained by  him  through  the  alleged  negligence  of  another.  If  it 
were  otherwise,  the  decisions  of  this  court,  which  require  the  de- 
fendant to  plead  and  prove  as  a  defense  the  contributory  negligence 
of  the  plaintiff  or  deceased,  would  be  absurd.  Slight  circumstances 
however  in  the  absence  of  direct  evidence  may  overcome  the  pre- 
sumption of  freedom  from  negligence  which  the  law  indulges. 
The  habits  and  character  of  the  person  injured,  his  mental  and 
physical  condition  when  last  seen  before  the  injury,  the  location 
and  character  of  the  object  or  instrumentality  causing  the  injury, 
and  the  nature  of  the  injury  itself,  are  all  to  be  taken  into  con- 
sideration by  the  jury  in  determining  whether  he  was  free  from 
fault  when  injured. 

In  the  case  before  us,  there  is  no  testimony  whatever  showing 
what  the  conduct  of  the  deceased  was  when  he  fell  into  the  open- 
ing, and  the  presumption  of  law  being  that  he  conducted  himself 
with  due  care,  it  was  for  the  jury  to  draw  such  inferences  from  the 
facts  in  evidence  as  would  overthrow  that  pi'esumption,  and  not  for 
the  court.  Barton  v.  Railroad  Co,,  52  Mo.  253 ;  Fernandee  v. 
Sacramento  R.  R,  Co.,  52  Cal.  45 ;  Hoyt  v.  City  of  Hudson,  41 
Wis.  105,  111;  s.  c,  22  Am.  Rep.  714;  Gay  \.  Winter,  34  Gal. 
153.  If  it  clearly  appeared  from  the  testimony  of  the  plaintiff, 
without  any  contradiction,  that  the  deceased  was,  when  last  seen, 
so  intoxicated  as  to  be  incapable  of  exercising  ordinary  care,  the 
Circuit  Court  might  very  properly  have  taken  the  case  from  the 
jury.  But  such  is  not  the  testimony.  We  are  of  opinion  that  the 
Circuit  Court  did  right  to  submit  the  case  to  the  jury. 
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[Omitting  a  minor  consideration.] 

It  is  unnecessary. to  comment  upon  the  instructions  given  for  the 
defendants.  What  we  have  said  will  indicate  how  far  we  deem 
them  correct.  The  judgment  of  the  Court  of  Appeals  will  be  re- 
yersed,  and  that  of  the  Circuit  Court  affirmed. 

Judgment  accordingly. 

The  other  judges  concur,  except  Shebwood,  C.  J.,  who  did  not 

Bit. 

HoTB  BT  THB  BspoRTCR.— See,  to  wun6  effect,  Prideaux  ▼.  City  of  MinenA  Point* 
<V  Wis.,  518 ;  8.  c,  28  Am .  Rep.  568 ;  also  note,  p.  SOS. 

The  following  rec«it  cases  should  be  consulted  In  connection  with  the  above  : 

In  BdUimnre  and  OMo  BailrtHid  Companu  ▼.  Whitaen^  85  Ohio  8t.  627,  it  was  held, 
that  in  an  action  for  injury*  occasioned  by  negltgence,  where  che  circumstances  require 
ofplalntiff  the  exercise  of  due  care  to  avoid  the  Injury,  and  his  testimony  does  not  dis- 
doso  any  want  of  such  care  on  his  part,  the  burden  is  upon  defendant  to  show  such  con> 
trlbutoiy  negligence  as  will  defeat  a  recovery .  But  if  plaintiff's  own  testimony  in  support 
cf  his  cause  of  action  raises  a  presumption  of  such  contributory  nsgligenoe,  the  burden 
lests  upon  him  to  remove  that  presumption. 

To  the  same  effect,  Paduaih  A  Memphis  R.  Co.  v.  Hoehl,  18  Busli,  44 ;  Narihem 
Cent.  R.  Cd.  ▼.  State,  81  Hd.  857  ;  Texas  A  Pacijie  Ry,  Co,  v.  Murphy,  46  Tex.  866;  H<h 
turn  V.  Weltheriek,  23  Minn.  152  ;  KanMW  Paeiflc  Ry,  Co.  v.  Pointer,  14 Kans.  87.  In  tha 
last  case  the  court  said  :  ^  It  seems  to  us  also  correct  to  hold,  that  the  onus  pmbandit  as 
to  the  negligence  of  the  plaintiff,  is  on  the  defendant;  that  if  the  record  shows  negligence 
on  the  part  of  the  defendant,  and  Is  silent  as  to  the  conduct  of  the  plaintiff,  it  makes  out 
a  case  for  recovery.  We  are  aware  of  contrary  decisions,  and  that  in  some  States  it  is 
held  that  the  burden  is  on  the  plaintiff  to  show  affirmatively  that  he  exercised  due  care, 
and  was  without  fault.  But  if  it  is  shown  that  a  party  has  done  wrong,  and  caused  injury 
thereby,  is  not  a  prima  fade  case  for  compensation  made?  Logically,  the  wrong-doer 
should  always  compensate,  and  the  wrong  and  the  injury  always  entitle  to  relief.  When 
the  wrong  of  both  parties  contrlbutiv  to  the  injur>*,  the  law  declines  to  apportion  the 
damages,  and  so  leaves  the  injured  party  without  any  compensation .  This  is  not  strictly 
Justice.  The  wrong-doer  causing  injury  ought  not  to  be  released  from  making  any  com- 
pensation, simply  because  the  injured  party  is  also  a  wrong-doer,  and  helped  to  produce 
the  injury.  But  many  considerations,  especially  the  difficulty  of  correctly  apportioning 
the  damages,  snd  determining  to  what  extent  the  wrong  of  the  respective  parties  was  in- 
strumental in  causing  the  injury,  uphold  the  rule  so  universally  recognized,  that  where  the 
wrong,  the  negligence  of  both  parties,  contributes  to  the  injury,  the  law  will  not  afford 
any  relief.  But  If  the  wrong-doer  ought  always  to  compensate  for  the  injury  he  has 
wrought,  and  is  relieved  from  the  oUigation  to  compensate  only  by  the  fact  that  the  wrong 
of  the  injured  party  helped  to  cause  the  injury,  it  is  incumbent  on  him  to  show  such 
wrong:  It  is  matter  of  defense,  to  avoid  the  consequences  of  his  own  wrong.*'  And  so. 
In  Oay  v.  Winter,  84  Cal.  158,  the  court  said:  *'  While  we  admit  the  general  rule  to  be  that 
the  burden  of  proof  is  on  the  plaintiff  to  make  a  case  whioh  will  leave  him  blameless,  we 
do  not  understand  that  it  follows  that  he  must  prove  affirmatively,  in  all  cases,  that  he 
exercised  ordinary  care  and  diligence.  In  the  absence  of  any  direct  proof,  we  are  of  the 
opinion  that  the  Jury  are  at  liberty  to  infer  ordinary  care  and  diligence  on  the  part  of  the 
plaintiff  from  all  the  circumstances  of  the  case— his  character  and  habits,  and  the  nat- 
ural instinct  of  self-preservation.  To  hold  otherwise,  would  be  in  elTect  to  presume  negli- 
gence on  the  part  of  one  in  excuse  of  negligence  on  the  part  of  another."  This  fs  the 
doctrine  of  the  United  States  Supreme  Court,  where  it  is  held  that  the  plaintiff  makes  out 
his  case  by  showing  the  defendant's  negligence  and  his  own  injury  in  consequence 
ihereof,  and  imposes  on  ^se  defendant  the  burden  of  proving  any  circumstances  showing 
«Mitrfbiitof7  nagngenoe.    RuiuroaA  Co,  v.  Qladnum,  15  Wall.  401.     The  modem  Zofy 
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Uflh  cases  hold  to  the  same  effect.  Bridge  r.  Grand  JunriUm  B.  Co.,  3  M.  A  W. 
2i4;Davieii  y.  Mann,  10  id.  546;  Martin  v.  Grand  North  /f.  Co.,  lOC.B  179.  In 
LmiisviUe,  etc.,  R  Co.  ▼.  Goetz's  Admin  ,  Kentucky  Court  of  Appeals,  June,  1881,  an  ac- 
tion for  the  death  of  one  killed  at  a  crossing  of  a  railroad  and  highway,  held,  **  that 
while  those  on  the  highway,  when  about  crossing  a  railway  track,  must  exercise  proper 
diligence  and  care  with  reference  to  their  own  safety,  where  there  is  an  absence  of  evi- 
dence  as  to  the  care  exercised  by  the  party  injured,  it  is  not  to  be  presumed  that  the 
deceased  recklessly  or  carelessly  imperiled  his  own  life,  or  entered  upon  the  tvack  of  the 
road  knowing  of  the  train's  approach.  If  the  presumption  of  negligence  arises  from  the 
mere  fact  that  the  deceased  was  killed  on  the  track,  at  a  place  where  he  had  the  right  to 
be,  it  must  necessarily  defeat  a  recovery  in  all  such  cases  unless  it  should  appear  thai 
those  inchanreof  the  train,  after  discovering  the  dangerous  condition  of  the  party 
injured,  could  by  the  exercise  of  ordinary  care  have  avoideil  the  impending  injury.'* 

In  Tetpcl  V.  lUlm'ndcijcn,  44  Mich.  461,  the  court  said  :  '*  "When  one  sues  to  recoyer  damages 
for  a  negligent  injury-,  the  gravamen  of  his  complaint  is  that  he  has  been  danmifiedby 
the  wrongful  and  negligent  action  of  the  defendant  without  having  contributed  thereto  by 
negligent  conduce  of  his  own.  The  absence  of  contributory  negligence  is  therefore  a 
part  of  his  case,  and  it  is  quite  proper  to  say  that  he  should  show  that  he  acted  with  due 
care.  Le  Btinm  v.  Jthtflln,  41  Mich.  313.  But  this  only  i-equires  of  him  that  he  should  put 
in  evidence  the  facts  and  circumstances  atttniding  the  injur>',  and  if  these  show  negligent 
conduct  in  the  defendant  from  which  the  injury  followed  as  a  direct  and  proximate  con- 
sequence, and  do  not  show  any  contributory  negligence  in  the  plaintiff .  a  prima  fade 
casefora  jury  is  made  out.  He  cannot  be  required  to  go  further  than  this  in  negatiying 
his  own  fault,  and  in  many  cases  where  there  are  no  eye-witnesses,  it  would  be  Impossible. 
Nor  is  it  necessary  that  the  absence  of  contributory  negligence  should  be  shown  beyond 
cavil  or  question.  If  the  circumstances  are  such  that  reasonable  minds  might  draw 
different  conclusions  respecting  the  plalntiflTs  fault,  he  is  entitled  to  go  to  the  jury  upon 
the  facts.  The  judge  takes  the  case  fron\  the  jury  only  when  it  is  susceptible  of  but  one 
Just  opinion.  In  this  case  there  were  no  eye-witnesses,  and  the  Injuiy  resulted  in  death. 
The  plaintiff  sues  as  administrator  of  the  person  killed.  There  was  some  evidence  of 
negligence  on  the  part  of  the  defendant,  and  there  was  some  ground  for  an  opinion  that 
the  intestate  was  negligent  also.  But  the  plaintiff  put  In  such  proofs  of  the  attendant 
facts  as  were  attainable  under  the  circumstances,  and  from  these  It  was  by  no  means  clear 
that  the  Intestate  was  In  fault  at  all.  There  was  room  for  the  conclusion  that  be  was  not. 
We  think  the  case  ou^t  to  have  gone  to  the  jury .  *^ 

On  the  other  hand  In  Riceman  v.  Hax^meyer,  84  K.  Y  647.  the  deceased  was,  at  the  time 
of  the  accident  causing  his  death,  In  the  employ  of  defendants  as  assistant-engineer  in 
their  sugar  refinery.  In  the  basement  of  the  refinery  were  two  rows  of  tanks  with  • 
flagged  passage-way  two  feet  six  inches  wide  between  them.  Atone  point  there  was  a 
gutter  across  this  passage-way,  afoot  above  It,  with  a  block  on  either  side  to  asaiflt  in 
getting  over  It.  The  deceased  went  through  this  passage-way  to  examine  a  pump  which 
was  out  of  repair,  and  in  returning  fell  Into  a  tank  containing  hot  sugar  syrup,  which  was 
uncovered,  receiving  injurie-s  causing  his  death.  No  one  saw  the  accident.  The  deceased 
had  been  in  defendants*  employ  for  two  days  and  had  during  that  time  been  to  and  fko 
over  this  passage-way.  He  had  been  over  it  five  times  just  before  the  aoddent ;  at  that 
time  a  fellow-servant  went  over  safely,  Just  ahead  of  him.  The  way  was  well  lighted. 
The  deceased  had  been  especially  charged  to  be  careful  and  not  fall  into  the  tank.  Held, 
that  plaintiff  failed  to  show  directly  or  inferentially  that  her  testator  was  free  from  ooo- 
trlbutory  negligence,  and  that  a  refusal  to  nonsuit  was  error.  The  court  said  :  **  To 
show  that  It  was  possible  for  the  fall  to  have  happened  without  negligence  is  not  to  give 
ground  that  it  thus  happened.  The  rule,  that  either  by  direct  proof  or  by  circumstanoee 
attending  the  Injury,  the  jury  must  be  authorized  to  find  affirmatively  that  the  person 
Injured  was  free  from  fault  helping  to  the  mischance,  or  the  action  can  not  be  maintained 
must  be  applied."  ating  Reynolds  r.  N,  Y.  CeiU,  R.  Co. .  58  N.  T.  248.  And  in  CordeO  t. 
2V.  T.  Cent.  AH.R.  B.  Co.,  64  Id.  635,  the  court  said  :  "  Care  on  the  part  of  one  seek- 
ing to  hold  another  liable  for  neglect  must  be  established  by  proof.  Where  there  Is  no 
proof  of  such  care  the  court  should  nonsuit.  *  *  Absence  of  ne^lgenoe  will  never 
be  presumed.**^  But  in  these  caiies  the  circumstances  as  conclusively  showed  oontrlira* 
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negUgenee  as  in  the  Biceman  case,  and  there  is  nowlieie  in  the  New  YotIe  cases  aaj 
ovecmiing  of  the  earlier  Button  and  Jcimmm  cases,  quoted  in  the  note,  88  Am. 
Hep.  m,  665.  We  thiniL  the  following  is  the  rule  deduoible  fkom  the  New  Y  ork  dedsioiis: 
If  on  the  plaintfiTs  affirmatiye  evidence  it  dearly  appeiuv  that  he  himself  was  materially 
negllgont»  he  may  be  nonsuited  ;  otherwise,  the  defendant,  assMining  that  negligence  on 
hispart  is  shown,  must  give  his  proof.  If  on  the  whole  case  it  dearly  does  not  appear 
that  the  plaintiff  was  free  f  rom  negligenoe,  he  may  he  nonsuited ;  but  if  the  eridenee  Is 
oGoHletingaDd  doubtful,  it  must  go  to  the  jury.  For  example,  in  Hart  r.  Hudton  River 
Bridge  Co.,  80  N.  V.  683,  it  was  claimed  that  the  deceased  fell  through  the  open  draw  of 
the  defendant's  bridge,  but  there  being  no  direct  evidence  of  absence  of  negligence  on 
her  part,  the  plaintiff  was  nonsuited.  This  was  set  aside,  the  court  observing :  *'  It  was 
inonmbent  upon  the  plaintifP  to  show  afArmatively  that  the  negligence  of  the  defendant 
was  the  sole  cause  of  the  death  of  the  deceased.  But  it  needs  not  that  this  be  done  by 
the  positive  and  direct  evidence  of  the  negligence  of  the  defendant,  and  of  the  tntdom 
from  negligence  of  the  deceased.  The  proofs  may  be  indirect,  and  the  eyidenoe  had  bf^ 
showing  drcumstances  from  which  the  inference  is  fairly  to  be  drawn,  that  these  priadpal 
and  essential  facts  existed.  When  from  the  circumstances  shown,  inf erenoes  are  to  be 
drawn  which  are  not  certain  and  incontrovertible,  and  may  be  differently  made  by 
different  minds,  it  is  for  the  Jury  to  make  them ;  that  is  to  say,  wlien  the  process  Is  to  be 
lud  at  a  trial  of  ascertaining  whether  one  fact  had  being  from  the  existence  of  another 
fiaet,  it  is  for  the  Jury  to  go  through  with  that  process.    Juttiu  v.  Lang,  63  N.  Y.  883b 

**  Now  it  would  be  prejudicial  to  the  defendant  upon  another  trial  for  us  to  particularise 
the  faets  shown  on  this  trial,  from  which  inferences  could  be  made  that  the  intestate 
eame  to  her  death  from  falling  into  the  water  through  the  draw-opening  of  the  defend- 
ant's  bridge,  that  she  thns  fell  without  negligence  on  her  part,  and  through  negligence  on 
the  part  of  the  defendant :  and  for  us  to  set  forth  what  legal  probabilities  those  facts  are 
eapahleof  establishing.  It  Is  not  necessary  to  warrant  us  in  adjudging  that  there  was 
error  In  granting  the  nonsuit,  for  us  to  be  convinced  that  the  legal  probabilities  are  so 
strong  as  that  the  plaintiff  is  entitled  to  a  verdict.  What  we  have  to  arrive  at  Is  this,  that 
Umee  were  facts  in  this  case  which  were  not  so  weak  as  to  give  no  support,  in  some  f  nir 
and  sound  minds,  to  such  legal  probabilities,  so  weak  as  that  the  law  will  not  tolerate  that 
nverdict  should  be  foundiHl  upon  them.  We  are  not  to  be  able  to  say  that  tiie  facts  and 
the  InCerenoes  to  be  hud  from  them  are  enough  to  convince  our  own  minds  that  the  in- 
iintitii  died  there,  without  negligence  on  her  part  and  by  the  negligence  of  the  defendant. 
What  we  are  to  be  able  to  say  is  thin,  that  the  case  is  not  so  clear  against  the  plaintiff  as 
that  there  is  no  room  for  doubt  ;  that  there  are  facts  and  circumstances  which  are  proper 
to  be  submitted  to  the  consideration  of  the  triers  of  fact.  **    Two  judges  dissented. 

Very  recently  there  has  been  a  tendency  in  the  States  where  it  is  held  that  the  burden  of 
proof  is  on  the  plaintiff  to  show  himself  free  from  negligence,  to  rule  that  this  fact  need 
not  necessarily  be  proved  by  affirmative  testimony,  but  may  be  inferred  from  all  the  cir- 
enmstancesof  the  case,  which  being  proved,  '*  if  they  show  nothing  in  the  conduct  of 
the  plaintiff,  either  of  actor  n^lect,  to  which  the  injury  may  be  attributed,  in  whole  or 
part,  tike  inference  of  due  care  may  be  drawn  from  the  absence  of  all  appearance  of  fault.** 
MayoY.  Boston,  etc,  R.  R.  Co.,  101  Mass.  137  ;  Parkr»  O'Brien,  23  Conn.  338.  So  in 
Smith  V.  BfMtim  Ooiilight  Co. ,  129  Mass.  318,  an  action  was  for  Injury  to  a  child  of  flv« 
years,  from  the  inhalation  of  gas  escaping  from  defendant's  pipes,  it  appeared  tliat  plaint- 
iff and  his  mother  slept  in  a  room  adjoining  a  court  in  which  the  pipes  from  a  crack  in 
wUch  the  gas  escaped  were  laid  ;  that  the  mother  was  found  dead  and  plaintiff  in- 
sbihMb*;  that  the  accident  took  place  in  the  night ;  that  there  were  no  gas  fixtures  in  the 
room  occupied  by  plaintiff,  aud  there  was  no  evidence  that  the  mother  had  notice  of  the 
escaping  g>ui  or  was  consdous  of  its  presence  In  time  to  take  precautions  against  its  dele- 
terlons  effect :  that  on  the  day  before  the  accident  there  was  tio  smell  of  gas  In  the  court ; 
that  the  mother  was  a  sober  and  prudent  woman.  Held,  that  there  was  evidence  sufflclent 
to  sustain  a  verdict  in  favor  of  plaintiff  for  injuiy  by  the  escaping  gas.  *'  The  burden  was 
upon  the  plaintiff  to  show  that  he  and  his  mother  were  in  the  exercise  of  dne  care  in  respeot 
to  the  occnrrenoe  from  which  the  Injury  arose.  But  this,  as  was  said  in  Ifavo  v.  BmAon  4 
Jlofns  Bailtroad,  VH  Mass.  140,  although  In  form  a  proposition  to  be  established  afflrma- 
tively,  nsed  not  be  proved  by  ainnnatlve  testimony  addressed  directly  to  its  support.   It 
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■My  be  abovm  bj  erldeooe  which  excludes  fault.    And  in  the  case  at  bar,  tbere 
r^*«Mr  which  excluded  the  infereDoe  thai  both  moCher  and  child  oo  that  night  went  to 
bed  and  to  sleep  in  the  uaoal  manner  vitn  nothioR  to  indicate  that  there  was  i»nwaiial  ez- 
poeure  to  injury,  and  that  tliey  were  suflT ocated  in  their  sleep  by  the  gas  which  escaped 
Crmn  the  defendant's  pipes.    If  this  were  sio.  they  were  dearly  in  the  exercise  of  snchcars 
as  prudent  people  ordinarily  use  under  circumstances  of  similar  exposure  to  injuiy  from 
hidden  and  unsuspected  causes^    Craig  ir.  yew  Ytprk,  etc.,  Railrvad^  118  Mass.  4S7  ;  Com" 
mnnivedtthy.  Botton  A  Lowea  Railroad^  138  id.  61 ;  HiivckUy  v    Capt  Qtd  Railroad,  19 
id .  257.  **    So  in  f^bm.  ▼.  BfMon  A  Lowell  R.  Ou.,  L»  id.  61,  an  indictment  of  a  road  oorpoia- 
tion,  for  killing  four  persons  not  passengers,  there  was  evidence  that  three  of  the  persons 
had  been  on  an  excursion  in  a  steamboat,  wiiich  on  its  return  at  night,  stopped  at  a  pier 
two  thousand  feet  long,  the  outer  part  of  which  was  one  hundred  feet  wide,  and  the  part 
towards  the  shore,  for  the  distance  of  thirteen  hundred  feet,  was  twenty-stx  feet  wide 
and  built  on  piles  ;  that  there  were  two  railroad  trades  on  the  pier,  the  rail  <»  the  east 
tfde  being  so  near  a  box,  three  feet  high,  covering  a  water-pipe  on  that  side,  that  when  a 
train  of  cars  was  on  the  east  track  tbere  was  only  a  i^mce  of  from  five  to  aerea  inches  be- 
tween the  box  and  the  cars ;  that  the  three  persons  were  seen  to  lea^e  the  boat  and  to  go 
with  a  crowd  of  persons  towards  the  shore  end  of  the  pier  ;  that  they  were  again  seen 
with  the  fourth  person,  who  was  the  son  of  two  of  them  and  who  had  not  been  on  the 
excursion,  as  a  train  of  cars,  which  came  upon  the  pier  with  great  rapidity  and  with* 
out  due  warning,  was  rolling  them  round  and  round  between  the  side  of  the  cars  and  the 
box,  and  that  their  bodies  were  soon  after  found  under  the  cars ;  that  some  persons 
escaped  by  getting  on  to  the  box,  and  one  by  hanging  on  the  outside  of  the  pier.  Held,  that 
there  was  sufficient  evidence  to  warrant  the  jury  in  finding  that  all  the  persons  killed 
were  in  the  exercise  of  due  care  at  the  time  of  the  accident. 

The  court  said  :  **  If  there  is  a  suffldent  disclosure  of  facts  the  mere  absence  of  fault 
may  be  suffldent/*  So,  in  Way  v.  III.  Cent.  R.  Co.,  40  Iowa,  345,  the  court  said  :  **  The 
court  In  substance  instructed  that  plaintiff  is  not  required  to  produce  direct  and  positive 
testimony,  showing  Just  what  the  deceased  was  doing  at  the  instant  that  he  recdved  the 
injury  causing  his  death  ;  that  the  law  requires  only  the  highest  proof  of  which  the  particu- 
lar case,  is  susceptible  ;  and  that  the  jury  might  take  into  consideration,  in  weighing  the 
evidence,  the  hasardous  nature  of  the  work  in  which  brakemen  are  employed,  and  give  due 
weight  to  the  instincts  and  presumptions  which  naturally  lead  men  to  avdd  injury,  and 
preserve  their  own  lives.  It  is  objected  that  this  shifts  upon  defendant  the  burden  of 
proving  the  contributory  negligence  of  the  deceased.  We  do  not  think  the  instruction  vul- 
nerable to  this  objection.  The  instincts  prompting  to  the  preservation  of  life  are  thrown 
Into  the  scale  as  evidence,  like  the  presumptions  of  sanity  and  innocence.  But  when  the 
^diole  evidence  Is  considered,  these  Instincts  included,  the  plaintiff  cannot  recover  unless 
the  preponderance  of  the  evidence  is  in  his  favor.  '* 

The  text-wrtters  are  uniformly,  we  believe.  In  favor  of  the  doctrine  of  the  prlndpal  case. 
Shearman  and  Redfield  (Neg.,  S  ^)>  s^y  :  ''  Our  own  view  of  the  question  agrees  almost 
entirely  with  that  expressed  by  Dues,  J.,  In  the  New  York  Superior  Court,"  in  JbliTUon  v.. 
HudaonR.  R.  Co.,  5Duer,  21.  **  What  possible  ground  of  distinction  can  there  be  be- 
tween the  rule  forbidding  a  plaintiff  to  recover  when  his  negligence  has  contributed  to  the 
injury,  and  that  which  prevents  a  recovery  for  a  fraud  or  trespass  when  the  parties  are  in 
pari  delicto  t  Yet  we  are  not  aware  of  any  case  in  which  it  has  been  held  that  the  piAintiir 
in  such  action  must  assume  the  burden  of  showing  himself  free  from  fault.  The  reason 
why  the  plaintiff  is  not  required  to  prove  these  negative  circumstances  is  that  they  are 
presumed,  as  in  accordance  with  the  natural  order  and  general  state  of  things ;  and  we 
think  there  is  just  as  well  established  a  presumption  that  every  person  uses  ordinary  care. 
Cbrtalnly  that  presumption  has  always  been  hdd  to  exist  In  favor  of  a  defendant,  and 
there  can  be  no  good  reason  for  maki  ng  a  distinction  unfavorable  to  plaintiffs.  Such  a  pre- 
sumption seems  indeed  almost  necessary,  since  presumptions  are  founded  upon  the  occur- 
rence of  the  facts  presumed  in  the  majority  of  cases,  and  It  would  be  a  oontradiction  of 
terms  to  say  that  the  majority  of  men  in  a  civilized  community  do  not  take  ^MH&iaiy  i 
of  themsdves.** 

Mr.  Thompson  says  (8  Neg.  1175) :  "  It  would  seem  therefore  to  be  a  matter  of 
and  that  it  would  devolve  upon  the  defendant  to  prove  it.**    Wharton  (Net*       >i 
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**  Mo  doabt,  where  in  an  acUoo  for  Injuries  cnused  by  foilure  of  dvJtj  on  part  of  the 
deCandant,  such  failure  of  duty  and  injuiy  are  shown  by  ihe  plaintiff,  and  (here  is  nothins^ 
that  implies  that  be  brought  on  the  injuiy  by  his  own  negli^^enoe,  then  the  buiden  Is  on  (ho^ 
defendant  to  prove  that  the  plaintiff  was  guilty  of  such  negligence.  On  the  other  hand, 
when  the  plaintiff's  own  case  exposes  him  to  suspicion  of  negligence,  then  he  must  clear 
off  such  suspicion."  We  assent  to  this  on  principle,  but  it  cannot  be  said  to  be  without 
doubt  on  the  authorities.    To  the  same  effect,  Add.  on  Torts,  S  586. 

We  agree  in  the  following  conclusions  of  a  writer  in  tVetiterti  Jurist  (voL  Ift,  p.  tS»):  *'  Wo 
have  endeavored  to  show  that  the  proposition,  whether  the  plaintiff  was  In  the  exercise  of 
ordinary  care,  is  not  such  a  part  of  his  case  as  must  affirmatively  appear  to  make  out  • 
prima  fade  case,  there  being  a  legal  presumption  of  that  fact  existing  in  his  favor.  This 
being  true,  the  effect  Is  to  make  negligence  on  the  part  of  the  plaintiff  an  affirmative  matter 
of  defense,  which  it  is  Incumbent  on  the  defendant  to  prove,  if  relied  on  as  a  defense  to 
the  action .  Where  the  proof  on  both  sides  applies  to  one  and  the  same  issue  or  proposition 
of  ftet,  the  party  whose  case  requires  the  establishment  of  such  fact  has  all  along  tho 
burden  of  proof.  But  when  prima  fcteie  evidence  Is  given  of  such  fact,  and  the  adverse- 
party,  instead  of  producing  proof  to  negative  the  same  fact,  proposes  to  show  another  and 
distinct  proposition,  which  avoids  the  effect  of  it,  then  the  burden  of  proof  shifts  and  rests 
upon  the  party  proposhig  to  show  the  latter  fact.  *  *  «  If  however  the  facts  of  tho 
plaintiff's  case  tend  to  convict  him  of  concurrent  nef^lgence  to  a  degree  that  may  be  con- 
iidered  by  the  Jury  as  the  cause  of  the  Injury,  it  Is  incumbent  on  him  to  clear  himself 
If  he  can,  for  if  he  does  not  the  defendant  may  rely  thereon  to  defeat  the  action. 
This  we  believe  to  be  the  better  rule  according  to  reason.  Justice  and  public  policy,  and 
is  nipported  by  the  greater  weight  of  authority.  The  tendency  in  many  of  the  States, 
wherv  a  contrary  doctrine  is  held,  has  been  to  give  a  more  liberal  construction  to  the 
rale  there  observed ;  and  It  is  to  be  hoped  that  time  will  bring  about  a  final  renundatlon 
of  the  doctrine  of  the  early  decisions,  which  is  unsound  and  unjust.  Thai 
doctrine  seems  to  have  grown  out  of  an  Improper  construction  given  to  the  language  of 
the  court  in  BuUerfiddy.  Forretter,  Now  there  is  nothing  in  that  decision  to  Justify^ 
such  a  doctrine.  Tlie  facts  proven  presented  a  case  of  contributory  negligence,  and  the^ 
oourt  very  properly  held,  that  a  plaintiff  in  an  action  of  that  kind  could  not  recover,  when 
H  appeared  that  his  own  negligence  had  brought  on  the  injury .  The  question  as  to  the 
burden  of  proof  in  such  cases  was  not  raised.  An  examination  of  the  English  cases  win 
dMw,  that  the  same  decision  has  not  been  so  interpreted  by  the  courts  of  that  country, 
bat  (hat  the  rule  (here  recognised  Is  substantislly  the  same  as  that  observed  by  those  of 
oar  own  courts,  whkh   hold  (he  burden  ct  proof   iipoo  this  qucsUon   to  be  opo* 


State  y.  Welch. 

OSMo.  »4.) 

ChinUnaHaw  —  lanenp — loti  property — ignorameB  4if  km, 

te  •& Indieiment  of  a  colored  person  for  larceny  of  loet  property,  eTldenceof 
a  general  belief  among  colored  people  in  that  vicinity,  that  lost  property 
with  no  marks  to  indicate  the  ownership  belongs  to  the  finder,  is  inadmigsi- 
ble. 

CONVICTION  of  laroeny.    The  priaoner  was  a  oolored  maiu 
The  opinion  states  other  facts. 

* 

James  Limbird,  for  appellant. 
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Z>.  H,  MclntyrSy  attorney-general,  for  State. 

Hbnby,  J.  At  the  April  Term,  1880,  of  the  Holt  Circuit  Court* 
the  defendant  was  indicted  under  section  1315^  Beyised  Statutes 
1879,  and  charged  with  having  found  $30,  the  property  of  one  H»r 
rison  Vandiver,  and  feloniously  made  way  with  and  secreted  the 
same,  with  intent  then  and  there,  feloniously,  to  concert  it  to  his 
own  use  and  benefit,  with  intent  to  defraud  the  owner  of  the  same, 
and  to  which  money  defendant  had  not  obtained  the  lawful  title. 
The  indictment  is  in  the  language  of  the  statute,  and  aptly  states 
the  facts  constituting  the  offense.  The  defendant  was  convicted 
and  sentenced  to  two  years'  imi)ri8onment  in  the  penitentiary.  From 
the  judgment  he  has  appealed. 

There  was  evidence  tending  to  establish  the  facts  alleged  in  the 
indictment  and  fully  warranting  the  conviction. 

The  defendant  offered  evidence  to  j^rove  that  it  was  a  general  be- 
lief among  colored  people  in  that  county  tliat  money  or  property 
found,  having  no'marks  upon  it  to  indicate  its  ownership,  belonged 
to  the  finder.  The  oourt  properly  excluded  the  evidence.  It  is  a 
principle  as  old  as  the  common  law  that  ignorance  of  the  law  is  no 
excuse  for  its  violation  ;  and  the  law  is  the  same  for  a  colored  as 
for  a  white  person.  We  have  not  now  a  criminal  code  for  the  whites 
and  a  different  one  for  the  blacks.  Under  our  present  Constitution 
no  law  making  such  a  distinction  would  be  of  any  validity.  Whart. 
Cr.  Law,  §  88,  p.  1794,  is  cited  as  sustaining  the  proposition  that 
taking  possession  of  money  and  determining  to  keep  it  under  an 
honest  belief  of  a  right  to  do  so  because  found,  is  a  good  defense. 
There  is  no  section  88,  at  page  1794,  and  the  sections  on  that  page 
do  not  relate  to  the  subject  under  consideration,  but  section  87, 
page  87,  asserts  the  general  proposition  that  "  ignorance  or  a  mis- 
take of  fact  is  admissible  for  the  purpose  of  negativing  a  particular 
intention,"  and  that  *'  where  a  particular  intent  is  necessary  to 
constitute  the  offense,  {e.g.,  in  larceny  animus  furandiy  in  murder 
malice),  then  ignorance  or  mistake  is  evidence  to  cancel  the  pre- 
sumption of  intent  and  to  work  an  acquittal  either  total  or  partial.*' 
But  in  section  88,  he  says  :  '^  When  a  statute  makes  an  act  indict- 
able irrespective  of  guilty  knowledge,  then  ignorance  of  fact  is  no 
<lefense."  On  this  proposition  some  learned  authors  differ  in  opin- 
ion from  Mr.  Wharton.    Bishop,  4  South.  Law.  Rev.  (N  S.)  58. 

However  this  may.  be,  the  section  of  our  criminal  code  in  questies. 
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iBakes  it  a  felony,  in  a  finder  of  goods  or  moneys  belonging  to 
another,  to  conyert  them  to  his  own  nse  with  intent  to  defraud  the 
owner,  or  to  make  way  with  or  secrete  them  with  that  intent ;  and 
proof  of  ignorance  of  the  law,  or  that  the  finder  believed  that  he  ac> 
quired  the  (itle  by  finding  the  property,  does  not  tend  to  disprove 
title  intent  to  convert  it  to  his  own  use.  If  he  did  the  act  with  the 
double  intent  named  in  the  section,  it  is  no  defense  that  in  his 
ignorance  of  the  general  law  he  supposed  that  by  finding  he  became 
the  owner  of  the  property. 

It  would  be  no  defense  that  he  was  ignorant  of  the  section  under 
which  he  was  indicted,  which  of  itself  apprises  him  that  lost  prop- 
erty does  not  belong  to  the  finder,  and  why  his  ignorance  of  the 
gefneni  law  to  the  same  effect  should  avail  him  as  a  defense,  is  be- 
yond our  comprehension.  By  imposing  a  severe  punishment  upon 
the  finder  who  converts  to  his  own  use  the  property  of  another,  di- 
rect information  is  imparted  that  such  does  not  become  his  by  such 
finding.  This  is  the  import  of  the  language  of  the  section,  and  it 
is  in  harmony  with  a  legal  principle  well  established  long  before 
that  section  was  enacted.  It  will  not  be  contended  that  ignorance 
of  the  statutory  provision  will  exciise  its  violation,  and  if  ever  ig- 
norance of  law  could  constitute  a  defense,  it  certainly  will  not  do  so 
when  the  identical  section  under  which  the  accused  is  prosecuted 
informs  him  of  the  very  principle  of  law  of  which  he  avers  his  ig- 
norance. The  instructions  and  rulings  of  the  Circuit  Court  were 
Jn  conformity  with  these  views,  and  the  judgment  is  affirmed. 

All  concur. 


American  Iksurakce  Company  v.  Bahnett. 

(78  Mo.  901) 

Inturane^  —  mi^representcUion,  avoiding,  in  tpite  cf  atffuitment. 

After  an  insarance  company  had  adjaated  and  promised  to  pay  a  loss,  it  dl» 
ooTered  that  the  insured  had  misrepresented  his  title  to  the  property  in  ques> 
tion.  by  means  of  which  the  policy,  according  to  its  terms,  was  avoided. 
Held,  that  the  company  might  have  its  promise  and  the  policy  cancelled.* 


*  Compare  Stache  v.  St,  Pwd  F.  dt  M.  Ine.  Co.  (48  Wis.  89),  85  Am.  Rep. 


iti 
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SUIT  to  cancel  a  fire  policy  and  certificate  of  adjustment  of  I088. 
The  opinion  states  the  case.      The  defendant  had  judgment 
below. 

B.  Jn  Smithy  for  ap})elli 

W,  P.  Johnson,  for  i-espondent. 

Norton,  J.  This  is  a  suit  instituted  in  St.  Clair  county  to  can- 
cel a  policy  of  insurance  issued  by  plaintiff  to  defendants,  J.  H.  Bar- 
nett and  Lizzie  Barnett,  and  also  a  certificate  of  adjustment  of  loss 
under  said  policy,  and  a  i)romise  to  pay  %110,  given  by  plaintiff  to 
defend Jiuts,  and  to  restrain  all  the  defendants  from  negotiating  or 
disi)osing  of  said  certificate  of  adjustment  or  promise  to  pay.  The 
property  insured  was  a  dwelling-house  situated  on  the  east  half  of 
section  17,  townsliip  30,  range  29,  in  Vernon  county,  and  certain 
household  furniture  and  wearing  apparel  in  the  same,  the  whole 
valued  at  i^l.OOO,  tlie  house  being  valued  at  $475,  and  the  personal 
propcM'ty  at  |{525.  The  property  was  destroyed  by  fire;  the  loss  was 
adjusted  and  compromised  at  $710,  for  which  the  plaintiff  gave,  in 
writing,  its  promise  to  pay  defendant  J.  H.  Barnett  on  the  28th 
day  of  April,  1874.  The  evidence  tended  to  sliow  that  defendants 
represented  in  their  application  for  insurance  that  the  fee  simple 
title  to  tlie  land,  on  which  the  dwelling-house  was  located,  was  in 
tlie  assured.  The  evidence  offered  by  plaintiff,  from  the  records  in 
the  recorder's  office  of  Vernon  county,  showed  that  at  the  time  said 
application  was  made,  and  the  risk  was  taken,  the  title  to  the  real 
estate  was  in  the  United  States,  which  title  was  acquired  by  one 
Garrett  by  patent  from  the  United  States  dated  in  1859,  which  how- 
ever was  not  filed  for  record  in  the  recorder's  office  of  said  county 
till  the  10th  day  of  December,  1873,  some  six  months  after  the 
issuance  of  the  policy  of  insurance  to  defendants;  and  that  so  far 
as  was  shown  by  said  records  the  title  still  remained  in  said  Garrett. 
Defendants  offered  no  e\idence.  It  was  admitted  by  the  pleadings 
that  it  was  a  condition  of  all  the  policies  issued  by  plaintiff,  and 
was  so  in  said  policy  issued  to  defendants,  Barnett  and  wife,  that  if 
any  of  the  facts  stated  in  the  application  were  untrue  said  policy 
should  be  void.  The  court  found  for  defendants,  and  dismissed 
the  billy  and  from  this  judgment  plaintiff  prosecutes  his  appeal. 

The  application  for  insurance,  which  was  offered  in  evidence  and 
improperly  rejected  by  the  court,  showed  that  the  fee  simple  title 
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to  the  real  estate  was  represented  to  be  in  Lizzie  Barnett,  the  assured ; 
the  other  evidence  offered  showed  this  rcpresentiition  to  be  nntrue; 
and  it  was  admitted  by  the  pleadings  that  it  was  a  condition  of  the 
policy  that  if  any  fact  stated  in  the  u])plication  were  untrue  the 
policy  should  be  void.  This  being  the  state  of  the  case,  and  the 
&ct  being  that  the  untruthfulness  of  tlie  representation  as  to  title 
was  not  discovered  till  after  the  adjustment  of  the  loss,  the  judg- 
ment of  the  court  was  clearly  erroneous.  The  policy  was  unques- 
tionably void  as  to  the  dwelling-house,  and  under  the  authority  of 
the  following  cases,  viz. :  LoeJmer  v.  Hoi)fe  Mutual  Ins.  Co.,  17  Mo. 
247;  Koontz  v.  Hannibal  Savings  £  Ins.  Co.,  43  id,  126,  it  should 
have  been  so  declared,  and  defendants  should  have  been  restrained 
from  the  collection  of  so  much  of  the  promise  to  pay  as  was  based 
upon  the  destruction  of  the  house. 

And  under  the  authority  of  the  above  cases,  as  well  as  the  follow- 
ing, viz. :  OMsman  v.  Penn.  Ins.  Co.,  56  Penn.  St.  210;  51  Me. 
110;  8  Gray  33;  25  Barb.  497;  5  Md.  165;  11  Cush.  280;  if  the 
further  stipulation  which  counsel  for  plaintiff  says  was  in  the  policy, 
was  in  fact  in  it,  viz. :  '^  That  if  the  interest  of  the  assured  in  the 
property,  whether  as  owner,  trustee,  consignee,  factor,  mortgagee, 
lessee  or  otherwise,  is  not  truly  stated,  ♦  ♦  ♦  then,  and  in 
every  such  case,  this  policy  shall  be  void,  and  the  assured  shall  not 
be  entitled  to  recover  from  the  company  any  loss  or  damage  which 
may  occur  in  or  to  the  property  hereby  insured,  or  any  part  or  por- 
tion thereof,"  plaintiff  would  be  entitled  to  the  full  relief  prayed 
for  in  the  bill,  and  sliould  this  fact  appear  on  a  retrial  of  the  cause 
in  addition  to  the  other  facts  adverted  to  herein,  the  court  will 
enter  such  a  decree  as  is  above  indicated.  Judgment  reversed  and 
cause  remanded,  in  which  all  concur. 


WiGoiirs  Fbbby  Oompany  y.  Chicago  &  Alton  Railroad  Co. 

(18  Mo.  88D.) 

C&niraa^pubU6  poHey—eaxlwive  emphymtni  of  ferry  ^rmtiraiint  ^  tradA. 

i.  mllroad  oompany  needing  a  ferrj  to  oomplete  trangportation  ai  its  tenninna^ 
agreed  with  a  ferry  company  to  give  it  all  ita  ferrying  bastnefiaat  that  point* 
and  not  to  employ  any  other  ferry.  The  ferry  oompany  agreed  to  furniBU 
the  requiaite  faciUties,  and  transact  theboainesEt  promptly  and  with  dispatch. 
HM^  not  void  as  against  pablic  policy  or  in  restraint  of  trade. 
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ACTION  for  bi*each  of  contract.     The  opinion  states  the  point. 
The  plaintiff  had  judgment  at  the  trial,  which  was  reversed 
by  the  Court  of  Appeals. 

Olaver  di  Shepley,  for  appellant. 

James  0.  Broadhead,  John  If.  Woodson,  and  0.  Soekwtth,  for 
respondent 

NoBTON,  J.  [Omitting  other  matters.]  When  the  fact  is  con- 
sidered that  defendant,  with  one  terminus  of  its  road  at  Chicago, 
and  the  other  at  a  point  on  the  Illinois  shore  of  the  Mississipi  river 
opposite  the  city  of  St.  Louis,  was  necessarily  dependent,  for  the 
successful  operation  of  its  road  and  business,  on  the  facilities  which 
it  might  afford  for  the  passage  over  said  river  of  persons  and  prop- 
erty destined  either  for  St.  Louis  or  points  beyond  —  or  coming  to 
it  from  St.  Louis  destined  either  to  Chicago  or  to  points  intermedi- 
ate and  beyond,  it  was  in  the  interest,  not  only  of  defendant,  but 
of  the  public,  that  it  should  secure  to  itself  these  facilities.  That 
these  facilities  were  secured  to  defendant  by  the  contract  in  ques- 
tion cannot  be  controverted,  and  that  it  had  the  power  to  make  the 
contnict  by  which  it  secured  them  is  shown  by  Hutchinson  on  Car- 
riers, section  145,  and  following  sections,  and  by  the  case  of 
Wheeler  v.  San  Franciaco  R,  R.  Co.y  31  Cal.  46,  wliere  the  author- 
ities sustaining  the  power  are  extensively  cited. 

But  it  is  insisted  that  defendant,  in  securing  them,  obligated 
itself  to  do  what  is  forbidden  by  public  policy,  and  what  is  in 
restraint  of  trade,  by  agreeing  that  it  "will  always  employ  the  said 
ferry  to  transport  across  said  river  all  persons  and  property  which 
may  bo  taken  across  said  river  either  way  to  or  from  the  Illinois 
shore,  either  for  the  purpose  of  being  tmnsported  on  said  railroad 
or  having  been  brought  to  the  said  river  Mississippi,  upon  said  rail- 
road, so  that  said  ferry  company  *  *  shall  have  the 
profits  of  the  transportation  of  all  such  jiassengers,  persons  and 
property  taken  across  said  river  either  way  by  the  said  railroad  com- 
pany, and  that  no  other  than  the  Wiggins  Ferry  shall  ever,  at  any 
time,  be  employed  by  the  said  party  of  the  second  part,  or  the 
assignee  herein  mentioned,  to  cross  any  passengers  or  freights 
coming  or  going  on  said  road."  Keeping  in  view  the  fact  expressed 
in  the  contract  that  one  object  in  making  it  was  to  secure  to  plaint- 
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iff  ^'  the  ferr3ring  business  between  the  Illinois  shore  and  the  Mis- 
mmri  shore  opposite  St.  Louis  of  all  passengers  and  freight  carried, 
or  to  be  carried/'  by  defendant,  and  that  the  above  stipulations 
were  inserted  to  carry  out  this  object,  and  construing  the  contract 
in  its  entirety,  giving  to  the  words  employed  therein  their  usual 
aignification,  without  twisting  them  from  their  natural  meaning  in 
ibe  relation  they  bear  to  the  object  referred  to,  we  are  of  opinion 
that  defendant  bound  itself  to  give  to  plaintiff  for  ferrying  over  the 
Mississippi  river  all  passengers  and  freight  brought  by  it  to  the 
Illinois  shoi'e  opposite  the  city  of  St.  Louis,  to  be  crossed  over  to 
■aid  city,  and  all  pafisengers  and  freight  taken  from  St.  Louis  for 
earriage  by  defendant  on  its  road  north-ward. 

If  the  design  of  the  contracting  parties  had  been  to  limit  the 
obligation  of  defendant  to  give  to  plaintiff  for  ferrying,  and  limit 
the  right  of  plaintiff  to  have  for  ferrying  only  such  freight  as  might 
go  or  come  over  Bloody  Island,  it  should  have  been  so  expressed, 
and  it  oould  have  been  umistakably  expressed  by  the  simjile  addi- 
tion of  the  words  "  Bloody  Island"  to  the  words  '^  river  and  Illinois 
shore,"  where  they  occur  in  the  above  recited  clauses  of  the  con- 
tract This  was  not  done.  No  words  restricting  the  obligation  of 
defendant  to  furnish  freights  for  ferrying,  or  restricting  plaintiff's 
obligation  to  ferry  only  such  freights  as  might  go  or  come  to  the 
Illinois  shore  over  Bloody  Island,  are  to  be  found  in  the  contract, 
and  we  are  not  authorized  by  any  rule  to  interpolate  or  insert  in 
Hie  contract  words  which  the  contracting  parties  themselves  not 
only  did  not  put  there,  but  which,  as  we  think,  were  intentionally 
omitted.  The  Wiggins  Ferry  Company,  by  virtue  of  its  charter, 
and  independent  of  the  contract,  had  the  exclusive  right  to  ferry 
freights  across  the  Mississippi  river  to  and  from  Bloody  Island,  and 
the  construction  contended  for  by  counsel,  that  the  contract  secured 
to  plaintiff  the  right  to  demand  of  defendant  only  such  freight  as 
it  might  bring  to  a  point  on  Bloody  Island,  would  involve  the 
unreasonable  conclusion  that  plaintiff  was  willing  to  transfer,  and 
in  fact  did  transfer  to  defendant  proiierty  rights  estimated  by  one 
witness  to  be  of  the  value  of  $130,000,  to  secure  to  itself  a  right 
which  it  already  had  and  of  which  defendant  could  not  deprive  it. 

If  the  contract  is  to  be  viewed  in  the  light  of  the  circumstances 
aorrounding  the  parties  at  the  time  of  its  execution,  the  construc- 
tion we  have  given  it  is  fortified  and  sustained.     It  is  shown  by  the 
ovidence  that  at  the  time  it  was  entered  into  there  were  three  feny 
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companies  doing  business  under  their  resiKJctive  charters  from  the 
Illinois  shore  opposite  St.  Louis,  viz. :  The  St.  Clair  County  Ferry, 
south,  and  the  Madison  County  Ferry,  north  of  the  Wiggins  Ferry 
Company.  According  to  the  evidence  of  Mr.  Bisdon^  the  Wiggins 
Ferry  Company  had  a  frontage  on  the  Illinois  shore  of  said  river 
opposite  St.  Louis,  of  about  two  and  a  half  miles  ;  this  frontage 
included  not  only  Bloody  Island,  but  also  extended  south  of  it  ajid 
north  of  it  uj)  to  or  near  the  line  dividing  the  counties  of  St.  Clair 
and  Madison,  and  within  3,200  feet  or  about  five-eighths  of  a  mile 
of  the  Miidison  County  Ferry  at  the  town  of  Venice.  The  Wiggins 
Ferry  Company  hiul  by  its  charter  the  exclusive  privilege  of  main- 
taining and  operating  a  ferry  to  and  from  any  point  or  points  on  this 
frontage,  and  the  other  two  the  same  right  confined  to  the  frontage 
on  said  shore  respectively  owned  by  them.  On  the  other  hand  de- 
fendant had  the  right  to  give  to  either  of  these  companies  the  ferry- 
ing across  said  river  brought  by  it  to  the  Illinois  shore.  If  it 
brought  its  freight  to  said  shore  at  any  point  embraced  within  the 
said  frontage  of  plaintiff,  if  passed  over  the  river  from  such  point, 
it  could  only  be  done  by  plaintiff,  and  if  brought  to  said  shore  at 
any  point  embraced  within  the  limits  of  either  the  St.  Clair 
County  Ferry  or  Madison  County  Ferry  if  passed  over  the  river 
from  such  point,  it  could  only  be  done  by  the  company  in  whose 
limits  such  point  was  embraced.  In  this  condition  of  things  there 
was  no  possible  motive  or  inducement  for  the  Wiggins  Ferry  Com- 
pany to  enter  into  a  contract  by  which  it  would  get  nothing  more 
than  it  already  had  a  right  to.  The  right  of  said  company  to  fenj 
freight  from  so  much  of  the  Illinois  shore  as  was  included  in  iba 
frontage  having  already  been  secured  to  it  by  its  charter,  its  evident 
purpose  was  to  obligate  defendant  to  bring  to  such  frontage  all 
freight  carried  by  it  requiring  ferry  transportation  across  the  said 
river  opposite  St.  Louis^  and  that  such  was  the  extent  of  the  obli- 
gation assumed  by  defendant  we  have  already  seen. 

If,  as  argued  by  counsel  for  plaintiff  and  conceded  by  counsel  for 
defendant,  the  Chicago  &  Alton  Railroad  Company  was  anthoriased 
by  its  charter  to  carry  passengers  and  freight  to  St.  Louis  and  em- 
powered to  employ  and  use  boats  for  that  purpose,  it  was  its  duty  to 
do  so,  and  the  public  had  a  right  to  demand  of  defendant  the  per- 
formance of  this  duty  in  such  manner  as  not  to  hamper  trade,  but 
so  as  to  secure  the  transit  over  the  river  with  facility  and  dispatch 
of  all  persons  and  property  which  either  trade  or  the  pafalic  iniev* 
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«rt  migiit  demand.  This  much  and  no  more  the  public  had  ;i  right 
to  demand,  and  if  it  was  met  by  the  contract  in  question  it  cannot 
be  held  to  be  in  contraTention  of  public  interest,  because  the  pub- 
lie  wonld  get  under  it  all  that  it  had  a  right  to.  It  was  no  conceiti 
of  the  public  what  particular  ferry  should  be  employed  by  defend- 
ant as  an  instrumentality  for  the  prompt  jiassage  over  the  river  of 
aD  freight  and  passengers  requiring  such  transit,  proTided  the  one 
employed  was  in  all  respects  sufficient  to  accomplish  such  purpose 
without  imposing  any  additional  burdens  on  the  shipper.  The  ob- 
ligation of  plaintiff  required  it  to  **  furnish  and  maintain  wharf 
and  steam  ferry  boats  sufficient  to  do  with  promptness  and  dispatch 
aD  the  ferrying  of  passengers  and  freiglit  requiring  it.'*  What  more 
than  this  could  be  demanded?  What  right  of  the  public  was  dis- 
v^arded  by  defendant  agreeing  alway  to  employ  a  company  which 
it  had  thus  obligated  ? 

If  on  the  other  hand  the  southern  terminus  of  defendant's  road 
was  on  Bloody  Island  it  owed  no  duty  to  the  public  to  carry  freight 
or  passengers  beyond  such  terminus,  and  in  making  the  contract  in 
question  it  neither  abandoned  nor  violated  any  duty  to  the  public, 
because  it  owed  it  none.  While  defendant  could  not  be  comj)elled 
to  carry  beyond  the  terminus  of  its  line,  it  nevertheless  miglit  con- 
tract if  it  chose  to  do  it  for  the  carriage  of  freight  beyond  such  ter- 
minus and  for  this  2)urpose  make  a  valid  conti*act  with  the  connect- 
ing carrier,  and  if  it  elected  to  make  such  contract  it  would  be 
bound  by  it.  Hutchinson  on  Carriers,  §§  147,  151,  and  authorities 
there  cited;  id.,  §  317;  Paradine  v.  Jafie,  Aleyn,  26,  27. 

The  only  element  of  restraint  of  trade  to  be  found  in  the  obliga- 
tion of  defendant  is  that  it  will  never  employ  any  other  ferry  but 
the  Wiggins  Ferry  to  transport  freight  from  the  Illinois  shore  op- 
posite the  city  of  St.  Louis,  or  sent  to  it  from  said  city.  This 
restriction  is  not  general  as  to  space  but  only  partial  and  special,  and 
it  is  only  when  a  contract  is  granted  for  general  restraint  of  trade 
that  it  will  be  held  illegal  and  void ;  but  it  is  otherwise  if  the  re- 
straint  be  partial  and  reasonable.  Bowser  v.  Bliss,  7  Blackf.  344; 
PeUz  V.  Etchele,  62  Mo.  171;  Leake  on  Con.  735,  736.  The  space 
in  which  the  restriction  is  to  operate  is  limited  to  the  Illinois  shore 
opposite  the  city  of  St.  Louis,  and  is  only  a  partial  restraint  in  that 
space,  the  restriction  being  not  that  defendant  will  not  employ  any 
ferry  at  all,  but  that  it  will  only  employ  that  of  plaintiff.  We  can- 
not say  from  any  thing  appearing  in  the  contract  that  such  limi- 
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tdtioii  is  unreasonable,  and   it  is  not  therefore   obnoxious  to  the 
rule. 

While  holding  the  oontract  as  we  have  construed  it  to  be  yalid, 
yet  if  it  is  shown  by  extrinsic  evidence  to  be  in  conflict  with  public 
policy,  to  that  extent  it  must  yield  and  give  way,  and  it  is  for  the 
defendant  affirming  it  to  be  so  to  show  it.  The  salutary  rule  that 
a  contract  against  public  policy  or  interest  will  not  be  enforced,  was 
adopted  to  conserve  the  best  interests  of  society  and  the  State,  and 
a  party  who  invokes  it  as  a  shield  behind  which  to  hide  and  pror 
tect  himself  against  the  damages  attachable  to  the  breach  of  a  con> 
tract,  especially  when  such  party  is  in  the  full  and  free  enjoyment 
of  all  the  fruits  of  the  contract,  must  make  it  clearly  manifest  to 
the  mind  of  the  court  that  the  obligations  imposed  by  it  are  con- 
demned by  the  rule.  In  the  case  of  Bryant  v.  Fairfieldy  51  Me. 
146,  it  was  held  that  it  is  not  for  a  party  who  retains  the  consider- 
ation of  the  contract  to  invoke  tlie  rule  that  the  eontnict  is  against 
the  policy  of  the  law.  While  not  willing  to  go  to  the  extent  of  that 
case,  and  say  that  a  party  in  the  enjoyment  of  all  that  he  was  to  get 
in  consideration  of  a  promise  made  by  him  to  another  should  not 
be  allowed,  when  sued  for  a  breach  of  such  promise,  to  plead  that 
it  was  against  public  policy,  we  may  safely  say  without  infringing 
upon  any  rule  of  common  honesty,  justice  or  right,  that  to  make 
such  plea  effectual  he  should  restore  or  be  required  to  restore  all 
that  he  received  as  a  consideration  for  the  promise  which  he  thus 
seeks  to  avoid.  The  fact  that  defendant  entered  into  the  possession 
of  the  lands  it  was  to  get  under  the  contract,  immediately  after  its 
execution,  laid  its  track,  built  its  depot,  and  has  ever  since  had  the 
full  and  uninterrupted  enjoyment  of  the  same,  is  conceded;  the  fact 
that  from  1864  up  to  May  or  June,  1869,  no  discovery  had  been 
made  that  the  contract  in  question  was  against  public  policy,  and 
that  during  that  time  defendant  gave  to  plaintiff  for  ferrying  all 
passengers  and  freight  going  to  or  coming  from  St.  Louis,  on  or  for 
its  road,  is  also  conceded. 

The  fact  that  since  that  time  all  freight  carried  by  defendant 
loaded  in  its  cars,  and  transferred  without  breaking  bulk,  was  trans- 
ferred, not  by  the  Wiggins  but  by  the  Madison  County  Ferry,  is 
also  conceded,  and  it  is  this  car  transfer  so  made  of  which  the  plaint- 
iff complains  and  which  it  sets  up  as  a  breach  of  defendant's  con- 
tract. But  the  fact  that  such  transfer  constituted  a  breach  of  the 
contract  is  denied  by  the  defendant,  who  claims,  first,  that  the  con- 
tract did  not  embrace  car  transfer,  that  such  method  of  transfer 
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was  not  used  by  plaintiff  at  the  time  it  was  entered  into,  and  was 
not  therefore  contemplated  by  the  parties;  second,  that  if  embraced, 
the  pabUc  interest  demanded  car  transfer  at  the  Madison  County 
Perry  which  could  not  be  met  by  the  Wiggins  Ferry,  and  that  in 
this  conflict  between  the  obligation  of  defendant  and  public  interest 
the  obligation  yields  and  ceases  to  be  enforceable. 

While  it  is  true  that  jilaintiff  and  defendant  may  be  presumed  to 
have  contracted  with  reference  to  the  condition  of  things  existing 
at  the  time  the  contract  was  made,  it  is  equally  true  that  they  must 
be  preBomed  to  have  contracted  with  reference  to  the  fact  that  if  in 
the  future  other  methods  than  those  then  m  use  for  the  transfer  of 
passengers  and  freight  from  the  rail  terminus  of  defendant's  road 
io  plaintiff's  boats,  and  improved  methods  in  the  construction  of 
boats  for  the  reception  ot  such  freight  should  be  invented,  and 
proved  by  trial  to  be  more  efficacious  as  to  cheapness,  safety  and 
dispatch  than  those  then  in  use,  it  would  be  the  duty  of  plamtifE 
to  adopt  them  upon  the  requirement  of  defendant.  Hutchinson 
on  Carriers,  §  529;  Meier  v.  Penn^  li,  R.  Co.y  64  Penn.  St.  225;  s. 
c,  3  Am.  Rep.  581.  W^e  think  it  cannot  reasonably  be  claimed 
that  if  an  improved  method  had  been  invented  in  applying  steam 
power  in  propelling  ferry  boats,  whereby  the  transportation  of 
freight  and  persons  would  have  been  cheapened  and  facilitated, 
defendant,  under  the  contract,  could  not  have  demanded  its  adop- 
tion, and  that  it  would  not  have  been  the  duty  of  plaintiff  to  have 
complied  with  it.  The  obligation  assumed  by  plaintiff  to  ferry  all 
freight  requiring  to  be  ferried  is  unrestricted  and  broad  enough  to 
^5over  freight  brought  on  to  its  boats  loaded  in  cars  propelled  by 
steam,  as  well  as  freight  brought  to  them  loaded  in  wagons  drawn 
by  horses  and  mules.  If  the  ferrying  of  freight  loaded  in  can 
without  breaking  bulk  had  been  demanded  by  defendant  because  it 
was  cheaper,  safer  and  more  expeditious  than  transfer  by  parcels, 
it  would  have  been  the  duty  of  plaintiff  to  have  provided  boats  to 
meet  the  demand.  If  the  defendant,  in  the  interest  of  the  public, 
and  its  own,  desired  to  avail  itself  of  such  improved  method,  it 
should  have  signified  its  desire  to  plaintiff  and  afforded  it  an  oppor- 
tunity to  furnish  the  proper  fiicilities  by  conforming  its  boats  to 
such  method. 

[Omitting  other  matters.] 

The  instructions  given  by  the  court  show  that  the  cause  was  tried 
apon  a  view  of   the  case  more  favorable  to  defendant  than  tliafc 
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which  we  have  taken  of  it,  and  upon  full  examination  of  the 

oord  we  are  unable  to  perceive  that  any  error  was  committed  againsfe 

the  defendant,  and  will  therefore  reverse  the  judgment    of    the 

Court  of  Appeals  and  affirm  that  of  the  Circuit  Court,  in  which 

all  the  judges  concur. 

Judgment  retmrsaiL 


HoDBnMOTT  v.  Hakkibal  &  St.  Joseph  Railroad  Compact. 

(78  Mo.  5ie.) 
JSkidmtee  •— >  dedaratioM  cf  agent. 


In  an  action  against  a  railroad  oompanj  bj  one  of  its  emplojoea  for 
injoiy  sustained  by  reason  of  the  incompetence  of  a  section  foreman,  evidence 
of  the  statement  of  the  defendant's  roadmaster,  several  dajs  af terwaid,  thftt 
the  foreman  was  incompetent,  is  incompetent  to  show  knowledge  on  the 
part  of  the  company.* 

ACTION  of  damages  for  personal  injury  bj  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below* 

Oso.  W,  Eaaley,  for  appellant. 

Wm.  S,  Carroll,  for  respondent. 

Hbkby,  J.  The  plaintiff  was  employed  by  defendant  as  a  laboier 
on  track  repairs,  and  was  injured,  he  alleges,  in  consequence  of  the 
negligence  of  one  Dawson,  defendant's  section  foreman,  in  having 
permitted  a  hand-car  to  be  on  the  track  when  the  track  should  have 
been  clear  for  the  passage  of  trains,  and  in  negligently  and  care- 
lessly ordering  plaintiff  to  remove  the  car  in  the  face  of  an  approach- 
ing train.  It  is  further  alleged  that  Dawson  was  incompetent^  and 
that  the  defendant  had  knowledge  of  that  fact  before  the  injury 
complained  of  occurred.  It  is  also  alleged  that  tlie  company  had 
negligently  allowed  piles  of  wood  to  be  placed  and  remain  close  to 
the  track,  so  as  to  render  it  unsafe  and  dangerous  for  the  employees 
at  work  on  the  track ;  that  the  hand-car  was  struck  by  an  engine 
of  a  train  and  thrown  against  the  jilaintiff,  wounding  him  severely, 
and  that  his  escape  was  prevented  by  the  piles  of  wood  at  the  side 

•  BoeHawkear.  Bott.  A  OMo  R.  Oo.(16  W.  Va.  eSQ),  as  Am.  Bep.  82ft» and note,flttL 
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of  the  track.  He  sued  the  defendant  for  damages,  and  had  judg- 
ment, from  which  this  appeal  is  taken.  The  answer  was  a  general 
denial. 

To  sustain  the  allegation  of  the  incompetency  of  Dawson,  and 
the  knowledge  of  the  company  that  he  was  Incompetent,  the  plaint- 
iff, against  defendant's  objection,  testified  that  in  August,  1875, 
Bome  days  after  the  accident,  he  saw  Mr.  Goodwin,  the  defendant's 
roadmaster  when  the  accident  occurred,  whose  duty  it  was  to  employ 
and  discharge  section  foremen,  and  who  continued  as  such,  until 
after  August,  1875,  and  that  Goodwin,  on  that  occasion,  told  plaint- 
iff that  Dawson  was  incompetent,  and  he  wanted  plaintiff  to  take 
his  place  as  section  foreman.  The  principal  question  in  this  case 
lelates  to  the  admissibility  of  this  evidence. 

In  Betham  y.  Benson,  Gow.  48,  Dallas,  G.  J.,  announced  the 
doctrine  in  regard  to  the  admissibility  of  declarations  of  an  agent 
against  the  principal,  as  follows  :  ^'  It  is  not  true  that  where  an 
agency  is  established,  the  declarations  of  the  agent  are  admitted  in 
evidence  merely  because  they  arc  his  declarations ;  they  are  only 
evidence  when  they  form  part  of  the  contract  entered  into  by  the 
agent  on  behalf  of  the  principal,  and  in  that  single  case  they  become 
admissible.  The  declarations  of  an  agent,  at  a  different  time,  have 
been  decided  not  to  be  evidence  ;  indeed  the  cases  on  the  subject 
draw  this  distinction  between  the  declarations  of  an  agent  accom- 
panying the  making  of,  and  therefore  forming  a  part  of  the  con- 
tract, and  those  made  either  at  a  subsequent  or  antecedent  period." 
This  is  now  the  well-established  doctrine,  and  its  application  to  other 
acts  of  an  agent  besides  that  of  making  contracts  is  equally  well 
settled.  ^'  The  declarations  of  an  agent  are  received,  not  as  admis- 
dons,  but  as  a  part  of  ther^.^^  gestcB/^  Haven  v.  Brawny  7  Me.  425  ; 
Rogers  v.  McCune,  19  Mo.  557  ;  Va.  &  Tenn,  B.  S.  Co.  v.  Bayers, 
26  Gratt  328  ;  s.  c,  15  Am.  L.  Reg.  (  N.  S.)  297.  Only  declara- 
tions therefore  made  by  the  agent  while  transacting  business  within 
the  scope  of  his  agency,  and  then  only  because  a  part  of  tlie  rei^ 
gestcB,  are  admissible. 

The  doctrine  is  very  clearly  stated  in  the  last  above  cited  case, 
as  follows  :  "  It  is  true  that  where  the  acts  of  the  agent  will  bind 
the  principal,  there  his  declarations,  representations  and  admissionfl 
respecting  the  subject-matter  wiTl  also  bind  him,  if  made  at  the 
same  time  and  constituting  part  of  the  res  gesicB.  They  are  of  the 
natore  of  original  evidence  and  not  of  hearsay,  the  representation  or 
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statement  in  such  cases  being  the  ultimate  fact  to  be  proved  and 
not  an  admission  of  some  other  fact.  The  party's  own  admianon, 
whenever  made,  may  be  given  in  evidence  against  him  ;  but  the 
admission  or  declaration  of  his  agent  binds  him  only  when  it  is 
made  during  the  continuance  of  his  agency  in  regard  to  a  transac- 
tion then  depending  et  dum  fervet  opus.  It  is  because  it  is  a  ver. 
bal  act  and  a  part  of  the  res  gestm  that  it  is  admissible  at  alL  It 
is  to  be  observed  that  the  rule  admitting  the  declarations  of  the 
agent  is  founded  upon  the  legal  identity  of  the  agent  and  the  prin- 
cipal,  and  the  declarations  of  the  agent  to  be  admissible  must  be 
part  of  the  res  gesta,''  Oreenleaf  Ev.  (Bedfield's  ed.)  §§  113, 
114;  Story  on  Agency,  §§  134,  137;  Griffin  v.  Mont.  R.  R.  Co,,  M 
Ga.  Ill ;  Robinson  v.  R,  R.  Oo.^  7  Gray,  92 ;  Moore  v.  Meaehmm, 
10  N.  Y.  207. 

These  well-established  principles  usually  constitute  an  unerring 
guide  in  determining  whether  or  not  declarations  of  an  agent  are 
admissible  in  evidence  against  his  principal ;  but  the  case  at  bar 
presents  a  peculiar  phase  distinguishing  it  from  the  great  mass  of 
adjudicated  cases  on  the  subject,  and  as  the  precise  question  has 
not  often  been  piissed  upon,  it  remains  to  be  considered  whether 
the  principles  above  announced  determine  it.  The  declaration  of 
the  roadmaster  was  not  made  at  tlie  time  of  the  disaster  to  the 
plaintiff,  and  had  no  conection  whatever  with  it  in  the  chain  of  causa- 
tion. The  question  was,  whether  the  company  had  knowledge  of 
the  incompetencey  of  Dawson  ;  and  while  knowledge  on  that  sub- 
ject possessed  by  Goodwin,  the  roadmaster,  was  knowledge  of  the 
company,  the  fact  that  Goodwin  had  such  know^ledgc  must  be 
proved  agtiinst  the  defendant,  as  any  otlier  fact,  by  the  testimony 
of  witnesses  and  not  by  the  declaration  of  third  parties ;  and 
so  far  as  proof  of  that  fact  is  concerned,  his  declarations,  except  as 
a  part  of  tlio  res  gestm,  stand  upon  the  same  footing  as  declarations 
made  by  other  persons.  The  ultimate  fact  to  be  proved  was  that 
the  company  had  knowledge  of  Dawson's  incapacity  at  the  time 
the  accident  occurred.  If  Goodwin,  under  the  same  circumstanoes 
and  at  the  same  time,  had  declared  that  tlie  company  had  that 
knowledge,  no  one  would  contend  for  the  admissibility  of  that  dec- 
laration, yet  it  is  urged  that  a  declaration  by  him  of  a  fact  which  the 
law  declares  to  be  the  ultimate  fjict,  the  knowledge  of  the  company, 
is  competent  evidence.  He  might  be  introduced  as  a  witness  to 
testify  of  his  knowledge,  or  others  mi^ht  be  called  to  prove  that  he 
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was  told  before  plaintiff  was  injured  of  Dawson's  incapacity  or  that  he 
was  cognizant  of  acts  of  Dawson  showing  that  incompetency,  but 
his  declaration  that  he  knew  it  is  but  hearsay  as  against  the  com- 
pany, no  more  admissible  because  he  was  still  in  the  employment 
of  the  company,  than  if  that  employment  had  ceased  when  the  dec- 
laration was  made.  If  admissible  on  the  ground  that  the  best  evi- 
dence that  one  knows  a  fact  is  his  own  statement  on  the  subject, 
the  reason  would  equally  apply  to  a  statement  made  after  as  before 
the  employment  ceases,  and  admit  such  evidence  in  a  suit  between 
A.  and  B.  in  which  it  becomes  material  to  show  that  C.  had  knowl- 
edge of  a  given  fact.  Would  evidence  of  C.'s  declaration  that  he 
did  or  did  not  know  it  be  admissible  ?  We  apprehend  not.  If 
admissible,  0.  might  be  in  the  court  room,  under  no  disability  as  a 
witness,  and  the  party  could,  without  calling  him,  prove  his  dec- 
laration against  his  adversary. 

The  case  at  bar  is  distinguishable  from  Morse  v.  Conn.  R.  R. 
Co.,  6  Gray,  450,  and  the  other  cases  of  that  class  cited  by  respond- 
ent's counsel,  in  that  in  those  cases  the  declarations  of  the  agents 
were  made  in  relation  to  specific  transactions  within  the  scope  of 
their  agency  not  yet  completed. 

Without  attempting  by  further  argument  to  show  that  the  case 
falls  within,  and  is  governed  by  the  principles  above  announced,  we 
shall  merely  refer  to  adjudged  cases  in  which  it  has  been  so  held. 
Rogers  y.  McCune,  19  Mo.  558,  was  an  action  by  the  owner  of  the 
steamboat  Archer  against  McCune,  a  part  owner  of  the  steamer 
Die  Vernon,  for  damages  for  the  sinking  of  the  Archer  by  a  collision 
with  the  Die  Vernon.  On  the  trial  evidence  was  offered  of  a  state- 
ment made  by  the  captain  of  the  Archer,  immediately  after  the 
collision,  that  it  was  entirely  owing  to  the  foul  condition  of  the 
Archer's  bell.  The  evidence  was  excluded,  and  Judge  Scott,  deliver- 
ing the  opinion  of  the  court,  said  on  that  subject:  ''There  Avas 
no  error  in  excluding  the  declarations  of  the  captain  of  tlic  Archer 
as  to  the  cause  of  the  collision.  He  was  no  party  to  the  suit,  nor 
owner  of  the  boat.  His  declarations  could  not  be  regarded  as  a 
part  of  the  res  gestce.  They  were  not  made  until  after  the  transac- 
tion was  past.  The  admission  or  declaration  of  his  agent  binds  the 
principal  only  when  it  is  made  during  the  continuance  of  the  agency, 
in  regard  to  a  transaction  then  pending.  It  is  admissible  because  it 
is  a  verbal  act  and  part  of  the  res  gesicB,  What  the  captain  said 
after  the  collision  had  taken  place  was  a  recital  of  the  cause  of  it. 
Vol.  XXXIX  —  67 
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and  was  no  part  of  the  transaction  whilst  it  was  passing."  Verry 
V.  B.  0.  R.  £'  M,  A.  Co,y  47  Iowa,  549;  is  directly  in  point.  The 
question  was,  whether  the  company  had  knowledge  that  a  certain  car 
was  out  of  repair,  and  to  prove  it,  the  declaration  of  Sherman,  one 
of  the  assistants  of  the  foreman  of  the  repair  department,  made 
ten  minutes  after  the  plaintiff  was  injured  in  consequence  of  the 
bad  condition  of  the  car,  ^'  that  he  knew  that  the  car  was  in  bad 
order,"  was  admitted  by  the  trial  court,  and  the  Supreme  Court 
held  it  error,  at  the  same  time  holding  that  Sherman  was  ''such  an 
agent  of  the  defendant,  that  his  declarations,  in  the  line  of  his  duty 
and  in  relation  to  matters  under  his  supervision,  if  made  at  the 
proper  time,  would  be  admissible  as  evidence  against  the  defendant." 
To  the  same  effect  are  Va,  <&  Tenn,  R,  R.  Co.  v.  Sayers,  aupra, 
and  Huntingdon,  etc.,  R.  R,  Co.  v.  Decker,  82  Penn.  St.  123.  In 
this  latter  case,  the  declaration  offered  was  made  by  the  superintend- 
ent of  the  road  who  had  the  entire  control  and  management  of  the 
road,  its  hands,  machinery,  etc.,  and  had  employed  the  conductor 
of  the  local  freight  through  whose  negligence,  it  was  alleged,  plaint- 
iff's husband  was  killed.  The  declaration  was  made  the  day  after  ' 
the  accident,  and  was  to  the  effect  that  Bowser,  the  freight  con- 
ductor, had  disobeyed  orders,  and  it  was  held  inadmissible. 

CJiapman  v.  Erie  R.  R.  Co,,  55  N.  Y.  583,  unless  very  carefully 
read,  might  be  cited  to  support  the  contrary  view,  but  on  a  critical 
examination  will  be  found  in  harmony  with  the  Iowa  and  Penn- 
sylvania cases  on  the  question  under  consideration.  The  question 
was  whether  Fisk,  the  defendant's  general  superintendent,  knew 
that  Allison,  a  conductor,  was  in  the  habit  of  drinking.  Evidence 
was  introduced  of  his  habits,  and  of  facts  tending  to  show  that 
lisk  was  aware  of  his  habits  before  the  accident,  and  a  witness  was 
permitted  to  testify  that  on  one  occasion,  prior  to  the  accident,  he 
had  a  conversation  with  Fisk  in  reference  to  Allison's  drinking, 
and  that  Fisk  said,  '*  Allison  will  have  to  quit  this,"  meaning  his 
drinking.  Church,  C.  J.,  delivering  the  opinion  of  the  court, 
observed:  ''It  is  objected  that  the  declaration  of  Fisk,  above 
referred  to,  was  inadmissible,  and  its  admission  is  claimed  to  be 
error.  As  evidence  of  the  fact  of  the  habit  of  drinking,  it  was  not 
admissible  within  the  general  rule,  that  the  declaration  of  an  agent 
will  not  bind  the  principal  unless  made  at  the  time  of  doing  some 
act  within  the  scope  of  his  agency,  and  which  in  fact  constitutes  a 
part  of  the  act  itself.     But  we  think  this  evidence  was  competent 
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to  prove  notice  to  Fisk.  Other  evidence  was  produced  that  Allison 
was  in  the  habit  of  drinking  to  excess^  and  the  remark^  if  it  had 
reference  to  such  habit^  was  pertinent  to  establish  that  he  knew  it. 
It  would  be  competent  to  prove  that  a  third  person  told  him  of  it ; 
and  it  is  more  satisfactory  to  establish  the  fact,  that  he  admitted 
such  knowledge  at  the  time.  It  is  evidence  of  a  material  fact.  An 
admission  afterward  that  he  had  known  the  fact  would  stand  upon 
a  different  footing."  Without  approving  the  doctrine  announced 
by  the  court  on  the  precise  question  before  it,  the  last  sentence,  as 
regards  the  question  we  are  considering,  recognizes  the  true  doctrine 
as  we  understand  it. 

It  will  be  observed  that  in  most  of  the  cases  cited  as  sustaining 
the  views  advanced  in  this  opinion,  the  agent  whose  declarations 
were  offered  was  a  vice-principal  and  alter  ego,  and  yet  no  case  has 
been  found  which  holds  such  a  one  for  all  purposes  to  represent 
the  principal  in  such  a  sense  as  to  admit,  as  evidence  against  the 
principal,  every  statement  or  declaration  made  by  him,  with  respect 
to  the  principal's  business. 

The  conclusion  we  have  reached  is,  that  the  court  erred  in  admit- 
ting the  evidence  complained  of,  and  the  judgment,  for  this  reason, 
must  be  and  is  reversed,  and  the  cause  remanded;  and  as  there  will 
probably  be  another  trial  of  the  cause,  we  will  add  that  the  incom- 
petency of  Dawson  must  be  shown,  and  that  the  injury  to  plaintiff 
was  occasioned  by  that  incompetency,  or  other  cause  specifically 
alleged  in  the  petition,  and  not  by  some  other  cause ;  and  proof  of 
Dawson's  incompetency,  and  that  such  incompetency  occasioned  the 
injury,  must  be  supplemented  with  proof  that  the  defendant  had 
knowledge  of  his  incompetency  before  the  accident  occurred,  and 
for  this  purpose,  proof  that  Goodwin  had  such  knowledge  is  suffi" 
cient.    All  concur. 
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State  v.   Mumford. 

(78  Mo.  047.) 

Criminal  law — lottery. 

Proprietors  of  a  newspaper  offered  as  an  indaoement  to  subscription,  and 
gratuitoaslj  gave  to  every  new  subscriber,  a  ticket,  entitling  him  to  partid* 
pate  in  a  distribution  of  prizes,  and  the  distribution  was  made  by  lot.  Held, 
a  lottery.* 

CONVICTION  of  conducting  a  lottery.     The  opinion  states  the 
case. 

C,  J.  Bower,  for  appellant. 

2).  H.  Mclntyre,  attorney-general,  for  State. 

Norton,  J.  This  cause  is  here  on  appeal  from  the  judgment  of 
the  Criminal  Court  of  Jackson  county  imposing  a  fine  of  $25  on 
defendant.  The  indictment  charges  the  defendant  with  unlawfully 
advertising  and  causing  to  be  advertised  in  a  certain  newspaper 
published  in  the  city  of  Kansas,  in  the  county  and  State  aforesaid, 
known  as  the  Kansas  City  Times,  the  drawing  of  a  scheme  in  a 
lottery,  in  and  by  which  a  certain  piano  and  divers  other  pieces  of 
property  were  to  be  disposed  of  by  lot  or  chance,  on  the  16th  day  of 
June,  1877;  and  the  indictment  is  founded  upon'  section  28,  page 
503,  Wagner's  Statutes,  which  reads  us  follows  :  "  Any  person  who 
shall  sell  or  expose  to  sale,  or  shall  keep  on  hand  for  the  purpose  of 
sale,  or  shall  advertise  or  cause  to  be  advertised  for  sale,  or  shall  aid 
or  assist,  or  be  in  anywise  concerned  in  the  sale  or  exposure  to  sale 
of  any  lottery  ticket  or  tickets,  or  any  sluire  or  part  of  any  lottery 
ticket  in  any  lottery  or  device  in  the  nature  of  a  lotteiy,  within  this 
State  or  elsewhere,  and  any  person  who  shall  advertise  or  cause  to 
be  advertised  the  drawing  of  any  scheme  in  any  lottery,  and  shall 
be  convicted  tliereof  in  any  court  of  competent  jurisdiction,  shall, 
for  eacli  and  every  such  offense,  forfeit  and  pay  a  sum  not  exceed- 
ing *1,000." 

The  cause  was  submitted  on  an  agi*eed  statement  of  facts,  which 
are  substantially  as  follows:  Defendant,  as  business  manager  of  the 
Kansas  City  Times  Com})any,  in  1877,  caused  certain  advertise- 
ments to  be  pul)lislied   in   the   Kansas   City  Times,  a  newspaper 

•  See  WilHUison  v,  Gitt  174  N.  Y.  e3),  30  Am   Rep.  26i  • 
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owned  and  controlled  by  said  company.     The  general  purport  of 
said  advertisements  was  to  the  effect  that  four  distributions  of 
premiums  would  be  made  to  the  subscribers  of  said  newspaper  dur- 
ing the  year  1877,  amounting  to  120,000  personal  property,  con- 
sisting of  pianos,  books,  guns,  sewing  machines,  and  many  other 
useful  articles,  with  the  value  placed  opposite  each,  and  that  to 
each  subscriber  a  ticket  or  tickets  would  be  given  (in  accordance 
with  the  time  of  his  subscription),  whicli  was  good  for  all  the  dis- 
tributions, provided  lie  had  not  previously  had  a  prize  awarded. 
The  allotments  of  prizes  were  superintended  by  a  committee  selected 
by  the  subscribers  themselves  at  each  stated  distribution,  and  the 
committee  allotted  the  gifts  to  the  different  subscriber  by  drawing 
tags  from  a  large  wheel,  and  then  drawing  a  tag  from  a  small  wheel 
to  correspond  with  one  drawn  from  the  large  wheel,  one  represent- 
ing the  number  of  ticket,  the  other  the  number  of  prize.      The 
whole  proceeding  of  distribution  was  done  without  any  authority^ 
assistance,  suggestion  or  advice  of  defendant,  except  that  the  Times 
Company  furnished  the  paraphernalia  for  distribution,  that  is,  the 
wheels,  etc.     All  the  subscribers  who  were  ticket  holders  in  these 
distributions  paid  no  more  for  the  subscription  than  the  regular 
rates.     The  tickets  were  no  enhancement  of  the  subscription  rates. 
Each  ticket  holder  was  entitled,  when  the  ticket  wus  i)roperly  reg- 
istered upon  the  books  of  the  Times  Company,  to  a  copy  of   the 
Times  for  the  period  paid  for,  and  entitled  to  the  four  distributions, 
as  stated  before.     In  no  instance  did  the  defendant  sell  any  ticket 
or  tickets,  nor  did  he  demand  a  higlier  price  for  the  newspaper  with 
said  tickets  than  without  them;  and  at  the  request  of  the  board  of 
directors  of  the  Kansas   City   Times   Company  a  distribution   of 
premiums  was  had  on  the  2d  day  of  April,  1877,  in  tlie  county  of 
Jackson,  and  State  of  Missouri,  on  which  date  the  ticket  holders 
assembled  in  Kansas  City,  and  through  their  committee,  as  before 
stated,  made  tlie  allotments  of  gifts  to   the  various  subscribers, 
which  premiums  so  ullotted  were  delivered  by  defendant,  as  busi- 
ness manager  of  the  Kansiis  City  Times  Company,  and  at  the  in- 
stance of  the  board  of  directors  thereof. 

Upon  this  statement  the  court  held  the  defendant  guilty;  and  the 
only  question  is,  whether  the  facts  agi'eed  upon  warranted  the 
Judgment  rendered.  It  is  insisted  by  defendant  that  they  did  not, 
mainly  upon  the  ground  that  the  scheme  for  drawing  and  distrib- 
uting prizes  was  not  a  lotterN',  that  the  Kansas  City  Times  was  in- 
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trinsically  worth  the  subscription  price,  and  that  such  price  was  not 
increased  by  reason  of  the  scheme.  The  term  lottery  has  no  tech- 
nical meaning  in  the  law,  distinct  from  its  pojiuhir  signification, 
and  it  is  defined  by  various  lexicographers,  us  follows  :  "  A  distri- 
bution of  prizes  and  blanks  by  chance  —  a  game  of  hazard  in  which 
small  sums  are  ventured  for  the  chance  of  obtainmg  a  larger  value 
either  in  money  or  other  articles."  Worcester  Diet.  "  A  scheme 
for  the  distribution  of  prizes  by  chance."  Bouvier's  Diet.  "A 
distribution  of  prizes  by  lot  or  chance."  Webster's  Diet.  '*  A  kind 
of  game  of  hazard,  wherein  several  lots  of  merchandise  arc  depos- 
ited in  prizes  for  tlie  benefit  of  the  fortunate."  Rees'  Cyclopedia. 
*'  A  sort  of  gaming  contract  by  which,  for  a  valuable  consideration, 
one  may,  by  favor  of  the  lot,  obtain  a  prize  of  a  value  superior  to 
the  amount  or  value  of  that  which  he  risks."  American  Cyclo- 
pedia. It  therefore  appears  from  all  tliese  authorities,  that  when 
there  is  a  distribution  of  i)rizes  of  some  value,  by  chance  or  lot, 
this  constitutes  a  lottery.  Testing  the  scheme,  which  the  agreed 
statement  of  facts  discloses  in  this  case,  by  the  above  definition  of 
the  word  lotteiy,  it  is  clearly  embraced  by  it.  The  subscription 
price  of  the  Kansas  City  Times,  when  paid  by  the  subscriber,  en- 
titled him  to  a  coi)y  of  the  pai)er  and  also  to  a  ticket  which  might 
draw  a  prize  (as  for  instance,  a  piano),  worth  a  hundred  fold  more 
than  the  subscription  price  of  the  paper.  Tlie  drawing  of  sucli  a 
prize  under  the  scheme  was  within  the  range  of  probabilities,  and 
doubtless  many  subscriptions  for  the  ])aper  were  made  and  induced 
solely  by  the  consideration  tliat  the  pei*son  subscribing  would  be 
entitled  to  a  ticket  which  might  bring  to  him  some  one  of  the  many 
valuable  prizes  to  be  disposed  of  in  the  drawing.  The  fact  that  the 
subscription  price  of  the  Times  was  not  increased  does  not  alter  the 
character  of  the  scheme,  inasmuch  as  the  price  paid  entitled  the 
subscriber  to  a  ticket  in  the  lottery  as  well  as  to  a  copy  of  the 
paper.  The  facts  agreed  upon,  we  think,  bring  the  case  clearly 
within  the  statute  ui)on  which  the  indictment  is  framed,  and  make 
the  defendant  amenable  to  the  penalty  therein  prescribed.  Similar 
schemes  have  been  condemned  bv  tlie  courts  of  other  States,  as 
being  obnoxious  to  and  violative  of  statutes  similar  to  our  statute, 
UvS  Avill  be  seen  by  reference  to  the  following  authorities:  United 
States  v.  Ohmj,  1  Abb.  (U.  S.)  275;  State  v.  Clark,  33  N.  H.  335; 
59  111.  160;  40  id.  4G5;  42  Tex.  580;  2  Whart.,  §  1491.     Judgment 

affirmed,  in  whicli  all  concur. 

Jxidgir^iU  affirmed. 


APRIL  TERM,  1881.  535 

Alexandria,  Warsaw  &  Keokuk  Ferry  Company  v.  Wisch. 


Albxandria,  Warsaw  &  Keokuk  Ferry  Compaky  v.  Wisch. 

(78  Mo.  656.) 

F\srrff^  exeluHve-^  owner  of  goods  transporting  them. 

One  may  lawfully  transport  his  own  goods  habitually  in  his  own  boat  where 

another  has  an  exclusive  right  of  ferry. 

ACTION  for  a  penalty.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

N.  T.  Cherry  and  /.  W.  Reed,  for  appellant. 

Ben.  E.  Turner,  for  respondent. 

NoRTOK,  J.  This  was  an  action  before  a  justice  of  the  peace  to 
recover  a  penalty  for  an  infringement  of  plaintiff's  ferry  franchise, 
under  section  5  of  plaintiff's  charter.  The  plaintiff  had  judgment 
before  the  justice  for  $50,  from  which  an  appeal  was  taken  to  the 
Clark  county  Circuit  Court,  where,  upon  trial,  judgment  was  ren- 
dered for  defendant,  from  which  plaintiff  has  appealed.  The  cause 
was  submitted  in  the  Circuit  Court  on  the  following  agreed  statement 
of  facts,  \\z, :  That  plaintiff  is  incorporated  by  virtue  of  an  act  of 
the  General  Assembly  of  the  State  of  Missouri,  entitled  **  An  act  to 
incorporate  the  Alexandria,  Warsaw  &  Keokuk  Feny  Company," 
approved  February  20,  1865  (Sess.  Acts  18G5,  pp.  186,  187),  and 
amended  act  approved  March  19,  1866  (Sess.  Acts  1866,  213);  that 
plaintiff  organized  under  said  charter,  and  placed  a  steam  ferry  boat 
in  the  Mississippi  river,  mnning  it  between  the  city  of  Alexandria, 
m  Clark  county,  Missouri,  and  the  city  of  Wiirsaw,  Illinois,  at  a  large 
outlay  and  expense  to  plaintiff,f or  the  purpose  of  transferring  freight, 
passengers,  teams  and  stock,  and  to  do  the  legitimate  business  of  a 
ferry  between  the  above-named  points;  that  defendants  built  a  large 
flat  boat  (twenty-five  feet  long,  seven  feet  four  inches  wide  and  two 
feet  deep)  for  the  express  purpose  of  transferring  their  own  property 
across  the  Mississippi  river,  costing  $1,800  ;  that  defendants  each 
own  and  run  a  large  cooper  shop  in  Warsaw,  Illinois,  and  purchase 
a  part  of  their  stock  in  Missouri ;  that  defendants  did,  on  the  —  day 
of  July,  1877,  land  their  flat  boat  within  100  yards  of  the  center  of 
the  levee  at  Alexandria,  Missouri,  and  near  the  landing  of  the  ferry, 
and  took  from  *aid  levee  a  quantity  of  freight,  hoop-poles  and 
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staves,  their  own  i)roi>erty,  i^urchased  by  them  prior  thereto,  and 
took  said  freight  across  the  Mississippi  river,  the  same  all  being  ex- 
clusively for  tlieir  cooper  shops;  that  defendants  ran  their  said  flat 
boat  regularly  at  all  times  to  suit  their  own  convenience,  whenever 
they  had  material  of  their  own  to  transfer  from  the  Alexandria  levee 
to  their  shoj^s  at  Warcaw,  Illinois;  that  defendants  hired  not  exceed- 
ing two  hands  to  take  their  own  boat  and  row  it  over  the  Mississippi 
river  and  load  it,  from  the  said  Alexandria  levee,  within  one  and  a 
half  miles  from  the  center  thereof,  with  hoop-poles  belonging  to  de- 
fendants, and  carry  the  same  across  the  river  at  a  certain  fixed  price 
per  hundred;  that  plaintiff  was  running  its  ferry  regularly  at  the 
time  of  the  alleged  infringement  by  defendants,  and  are  at  this 
time  running  its  said  ferry;  that  defendants  had  notice  of  the  pro- 
vision of  plaintiff's  charter  and  amended  charter;  that  plaintiff  had 
no  license  from  the  County  Court  of  Clark  county. 

The  only  question  in  the  case  is,  whether  the  above  statement 
justified  the  court  in  rendering  judgment  for  defendant.  The  5th 
section  of  plaintiff's  cliartor  (Acts  18G5,  p.  187),  which  it  is 
claimed  confers  the  right  of  action  in  this  case  on  plaintiff,  pro- 
vides that  the  Alexandria,  Warsaw  &  Keokuk  Ferry  Company  shall 
have  the  exclusive  ferry  privilege  from  the  said  city  of  Alexandria, 
in  Missouri,  to  the  city  of  Warsaw,  in  Illmois  *  *  for  the 
distance  of  one  and  a  half  miles  above  and  one  and  a  half  miles 
below  the  present  levee  of  said  city  of  Alexandria  on  the  river,  and 
should  any  other  person  or  persons  keep  or  mn  a  ferry,  and  land 
within  said  three  miles,  such  person  or  persons  shall  forfeit  and 
pay  to  the  ferry  company  hereby  created  $50  for  every  such  landing 
made,  to  be  sued  for  and  recovered  before  a  justice  of  the  peace  of 
the  county  of  Clark.  Before  the  right  of  plaintiff  to  recover  the 
penalty  prescribed  in  the  above  section  is  established,  it  must  be 
made  to  appear  that  the  person  or  persons  souglit  to  be  charged 
with  it  kept  or  ran  a  ferry  and  landed  boats  within  the  territory  in 
which  plaintiff  had  the  exclusive  right  or  privilege.  That  the 
facts  agreed  upon  do  not  bring  the  plaintiff's  case  within  the  provi- 
fiions  of  the  section  of  its  charter  above  quoted,  we  think  clear. 
The  legislature  in  using  the  word  *' ferry  "  must  be  understood  to 
have  used  it  in  its  legal  sense.  A  ferry  is  defined  in  Bouviers  Law 
Dictionary  to  be  "  a  place  where  persons  are  taken  across  a  river  or 
other  stream  in  boats  or  other  vessels  for  hire."  It  is  defined  in 
Wait's  Actions  and  Defenses,  vol.  3,  p.  345,  to  be  the  "  liberty  to 


APEIL  TERM,  1881.  537 

Skilllng  V.  Bollman. 

kaye  a  boat  for  passage  upon  a  river^  for  the  transportation  of  men, 
horses,  carriages  and  contents  for  a  reasonable  toll.''  The  facts 
agreed  upon  do  not  show  that  defendants  kept  or  ran  a  ferry  as  thus 
defined,  but  on  the  contrary,  that  they  simply  used  a  flat  boat  in 
transporting  across  the  Mississippi  river  their  own  property  ;  and 
this,  according  to  the  following  authorities,  they  had  a  right  to  do  : 
"  Any  person  has  a  right  to  transport  himself  and  his  property 
over  a  river  in  his  own  boat,  even  though  there  may  be  a  ferry  at 
the  place  where  he  crosses."  3  Wait's  Act.  and  Def.  348.  But  if 
he  makes  this  right  a  cloak  or  cover  for  carrying  travellers  or  prop-* 
erty  of  others,  then  it  becomes  an  infringement  of  the  ferry  right. 
wild  Y.  Chapman,  2  Iowa,  524.    Judgment  affirmed.    All  concur. 

Judgment  affirmed. 


Skillino  v.  Bollman. 

03  Mo.  686.) 

BiU  of  lading  ^delivery  for  pre  exkting  dAi, 

The  indorsement  of  a  bill  of  lading  and  the  delivery  of  the  goods  in  oonsiderft* 
tion  of  a  pre-existing  debt  is  valid  as  against  a  subsequent  innocent 
purchaser  of  the  goods,  whether  such  transfer  was  in  payment  or  as 
collateral  security. 

ACTION  for  value  of  goods.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Noble  S  Carrick,  for  appellants. 

Finkelnburgh  £  Rasaiem  and  Garland  Pollard,  for  respondents. 

Henby,  J.  This  suit  was  instituted  in  the  Circuit  Court  of  St. 
Louis  county  by  plaintiffs,  to  recover  of  defendants  the  value  of 
160  barrels  of  high  wines,  and  the  following  are  the  facts  on  which 
the  controversy  arose  :  Skilling,  Carter  &  Ahrenz  were  bankers  at 
Beardstown,  Illinois,  and  the  Beardstown  Distillery  Company  was  a 
corporation  doing  business  at  the  same  place.  In  1874,  and  subse- 
quent years,  said  bankers  had  loaned  large  sums  of  money  to  the 
distilling  company,  amounting  in  February,  1876,  to  about  $20,000. 
On  the  25th  of  that  month,  the  distilling  company  shipped  to  Sb 
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Louis,  by  steamboat,  200  barrete  of  high  wines,  and  triplicate  bills 
of  lading  were  executed  by  the  boat  to  the  order  of  the  distilling 
company,  of  which  two  were  delivered  to  Blumb,  its  secretary,  one 
of  which  he  placed  and  locked  in  his  desk,  but  Sheber,  the  vice- 
president  and  general  manager  of  the  company,  also  had  a  key  to 
the  desk,  and  furtively  took  the  bill  of  lading,  and  under  the  false 
pretense  of  going  elsewhere,  took  passage  on  the  boat  and 
accompanied  the  high  wines  to  St.  Louis,  where  he  sold  and  delivered 
150  barrels  to  the  defendants.  The  boat  arrived  at  St.  Louis  on 
the  26th  of  Februarv,  and  between  nine  and  ten  o'clock  A.  m.  of 
that  day,  Sheber  sold  and  delivered  100  barrels,  and  subsequently 
50  barrels  to  the  defendants.  On  the  same  dav,  and  about  the 
same  hour,  Blumb  indorsed  the  bill  of  lading  in  his  .  possession, 
ordering  the  delivery  of  the  wines  to  Gregory  &  Stagg,  of  St. 
Louis,  and  drew  two  drafts  on  them,  against  the  wines,  for  17,000 
each,  payable  to  plaintiffs,  to  whom,  at  the  same  time,  the  bill  of 
lading  and  drafts  were  delivered.  Gregory  &  Stagg  refused  to  accept 
the  drafts,  and  plaintiffs,  who  on  receiving  them  had  credited  the 
amount  on  the  distilling  company's  account,  re-charged  it  against 
said  company. 

The  evidence  proved  that  Sheber  was  vice-president  and  general 
manager  of  the  business  of  the  distilling  comimny,  and  as  such 
authorized  to  sell  tlie  wines ;  and  that  by  the  by-laws  of  the  cor- 
poration, Blumb  had  no  authority  to  draw  checks,  or  notes,  or 
drafts,  or  indorse  bills  of  lading,  for  the  corporation,  but  there  was 
evidence  that  he  did  so,  in  all  transactions  with  the  plaintiffs,  with 
the  knowledge  and  acquiescence  of  the  corporation,  and  the  ques- 
tion of  his  authority  to  draw  the  drafts,  and  to  indorse  and  dispose 
of  the  bill  of  lading  in  question,  was  properly  submitted  to  the 
jury. 

That  the  bill  of  lading  was  delivered  to  the  plaintiffs  as  collateral 
security  for  pre-existing  indebtedness  cannot  be  controverted,  and 
we  are  of  opinion  that  the  controlling  question  for  determination  by 
the  jury,  on  the  evidence  as  presented  in  the  bill  of  exceptions,  is 
whether  the  delivery  of  the  bill  of  lading  to  plaintiffs,  or  the  sale 
to  defendants,  was  prior  in  point  of  time.  **  Bills  of  lading,  by  the 
law  merchant,  are  representatives  of  the  property  for  which  they 
have  been  given,  and  tlie  indorsement  and  delivery  of  a  bill  of  lad- 
ing transfers  the  property  from  the  vendor  to  the  vendee  ;  is  a  com* 
plete  legal  deliveiy  of   the  goods  ;    divests   the    vendor's   lien.** 
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Benjamin  on  Sales,  §  813.  In  Meyer siein  v.  Barber,  L.  R.,  2  C. 
P.  4*^,  Erle,  C.  J.,  said  :  "  While  the  goods  arc  afloat,  it  is 
common  knowledge,  and  I  should  not  think  of  citing  authorities  to 
prove  it,  that  the  bill  of  hiding  represents  them,  and  the  indorse- 
ment and  delivery  of  the  bill  of  lading,  while  the  shiji  is  at  sea, 
operate  exactly  the  same  as  the  delivery  of  the  goods  themselves  to 
the  Jissignee  after  the  ship's  arrival  would  do."  In  M,  C.  R,  B.  Co,y, 
Phillips,  GO  111.  108,  the  court  said  :  "The  bill  of  lading  was 
the  documentary  evidence  of  the  shipper's  property  in  the  hands  of 
the  caiTier ;  it  rejiresented  the  property  and  the  delivery  of  the  bill 
of  lading  to  the  bunk  was  a  8}'mbolical  delivery  of  the  high  wines, 
80  as  to  vest  the  i)roi>eii:y  in  the  bank.  It  was  as  effective  in  trans- 
ferring the  possession,  as  the  delivery  of  the  keys  of  a  warehouse  is 
of  the  goods  contained  in  it,  or  a  storekeeper's  receipt  of  the  goods 
described  in  it,  or  a  warehouseman's  receipt  of  the  property  it  em- 
braces." To  the  same  effect  are  Burton  \,  Cnryen,  40  111.  320,  and 
W.  U.  7?.  /?.  Co,  V.  Wagner,  G5  id.  198 ;  and  numerous  other  au- 
thorities might  be  cited  in  support  of  the  2>roposition,  but  we  forbear 
incumbering  this  ojiinion  with  references  to  sustain  a  doctrine 
nowhere  controverted. 

If  therefore  the  delivery  of  a  bill  of  lading  to  jilaintiffs  occurred 
before  the  sale  to  the  defendants  it  makes  no  difference  that  it  wjis 
for  a  pre-existhig  debt,  or  whether  it  was  an  absolute  sale  of  the 
goods  or  intended  as  a  collateral  security  for  the  debt.  On  the  other 
hand  if  the  defendant's  purchase  was  prior  to  the  delivery  of  the 
bill  of  lading  to  the  plaintiffs  their  title  is  sujierior  to  that  of  the 
plaintiffs.  **  When  several  bills  of  lading  halve  been  signed,  the 
person  who  firat  gets  one  of  them  by  a  legal  title  from  the  owner 
or  shipper  has  a  right  to  the  consignment."  Caldioell  v.  Ball,  1  T. 
R.  205.  Inserting  in  the  bill  of  lading  the  name  of  a  consignee 
gives  him  no  proj^erty  in  the  goods  until  a  delivery  of  the  'bill  to 
him  by  some  one  authorized.  Allen  v.  Williams,  12  Pick.  297; 
Bufflngion  v.  Curtis,  15  Mass.  528  ;  8  Am.  Dec.  115.  In  the  present 
instance  the  property  by  the  bill  of  lading  was  deliverable  to  the  order 
of  the  shipper,and  therefore  no  question  can  arise  as  to  the  ownership 
of  the  high  wines  by  the  distilling  company  at  the  time  of  the  sale  at 
St. Louis  if  prior  to  the  delivery  of  the  bill  of  lading  to  plaintiffs, 
or  at  the  time  the  latter  occurred  if  prior  to  the  sale  at  St.  Louis. 

Conceding  that  Blumb  represented  the  company,  and  had  a  bill  of 
lading  which  was  documentary  evidence  of  the  company's  property 
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in  the  goods,  and  the  delivery  of  the  same  to  plaintiffs  was  suflSeient 
to  pass  the  title  to  the  high  wines  tn  traiisiiu  as  against  the  company 
and  subsequent  purchasers,  it  could  not  have  that  effect  against  a 
prior  purchaser  of  the  goods  who  either  claims  under  an  assignment 
and  delivery  of  one  of  the  triplicate  bills  of  lading,  or  under  a  pur- 
chase and  actual  delivery  of  the  goods  by  the  shipper  and  owner. 
The  delivery  of  a  bill  of  lading  passes  title  to  the  property  only  be- 
cause it  represents  it,  and  the  sale  and  delivery  of  the  property  it- 
self, by  the  pei-son  authorized  to  sell  it,  is  at  least  equally  as  effectual 
to  pass  the  title  as  the  delivery  of  one  of  the  bills  of  lading.  As 
the  bill  of  lading  represents  the  property,  and  its  delivery  to  an 
assignee  has  the  same  effect  as  the  actual  delivery  of  the  property, 
and  as  a  mortgage  or  pledge  for  a  pre-existing  debt  is  valid  against 
subsequent  purchasers,  there  is  no  ground  for  holding  if  the  bill  of 
lading  was  delivered  to  plaintiffs  before  the  sale  at  St.  Louis,  that 
their  title  is  not  superior  to  that  of  defendants.  Unquestionably  an 
actual  delivery  of  the  goods  in  pledge  for  a  prior  indebtedness 
would  vest  a  title  in  the  pledgee  which  could  not  be  successfully 
assailed  by  a  subsequent  purchaser.  Hence  whether  plaintiffs  re- 
ceived the  bill  of  lading  as  collateral  for  a  prcrexisting  debt  or  for 
an  advancement  then  made  is  a  matter  of  no  consequence  in  this 
case. 

Eminent  jurists  and  judicial  tribunals  hold  that  one  who  for  prior 
indebtedness  receives  a  bill  of  lading  of  goods,  either  as  collateral 
security  or  in  payment  of  such  indebtedness,  has  no  such  title  as 
will  avail  even  against  the  vendor's  right  of  stoppage  in  transitu  ; 
in  other  words,  that  such  an  one,  in  such  a  controveray,  is  not  to 
be  regarded  as  a  bona  fide  purchaser  for  value.  Loeb  v.  Peters^  63 
Ala.  243  ;  s.  c,  35  Am.  Kep.  17 ;  Harris  v.  Pratt,  17  N.  Y.  249  ; 
Lesassierx,  Southwesterny  2  Woods,  35;  O^Brien  v.  Norris,  16  Md. 
122  ;  Xaylor  v.  Dennie,  8  Pick.  199  ;  19  Am.  Dec.  319.  And 
Ooodman  v.  Simonds,  19  Mo.  106,  and  Logan  v.  Smith,  62  id.  455, 
recognize  the  principle  ainiounced  in  the  foregoing  cases.  There  is 
here  however  no  question  which  makes  a  resort  to  the  doctrines  on 
that  subject  necessary  to  the  determination  of  this  cause. 

If  it  should  be  found  that  Blumb  had  authoritv  to  draw  the  drafts 
and  transfer  the  bill  of  lading  in  question,  then  the  right  to  the 
property  depends  upon  the  priority  of  tlic  transaction  under  which 
the  parties  respectively  claim.  AVithout  inserting  the  instructions 
given  by  the  Circuit  Court  to  the  jury,  it  is  sufficient  to  say  that 
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they  are  not  in  harmony  with  the  doctrines  herein  announced,  and 
therefore  the  judgment  of  the  Court  of  Appeals,  reversing  the 
judgment  of  the  Circuit  Court  and  remanding  the  cause,  is  affirmed. 

Judgment  accordingly. 


Matheny  v.  Masok. 

C78  Mo.  077.) 

Sale  — implied  warranty  of  title  —  aeeounting  to  true  owner. 

In  an  action  for  the  price  of  personal  property,  it  is  a  valid  defense  that  the 
purchaser  discovered  after  the  sale  that  the  vendor  had  no  title,  and  being 
threatened  with  salt  by  the  true  owner,  paid  him  the  price,  the  vendor  being 
insolvent. 

ACTION  for  price  of  goods  sold.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Oaies  (6  Wallace^  for  appellant. 

Ribert  Adams,  Jr.,  for  respondent. 

Ray,  J.  The  petition  alleges  that  plaintiff  sold  and  delivered  to 
defendant  1,123  bushels  and  thirty  pounds  of  com,  at  sixty  cents 
per  bushel ;  that  defendant  paid  plaintiff  thereon  the  sum  of  $10, 
leaving  a  balance  of  $664.10  due  and  unpaid,  for  which  judgment 
is  asked.  The  material  part  of  the  answer  admits  the  purchase  of 
the  com,  at  the  price  stated  ;  the  payment  of  the  $10  ;  but  avers 
as  a  defense  to  the  action,  that  upon  the  sale  of  said  corn,  the  law 
implied  a  warranty  of  title,  on  the  part  of  the  plaintiff  to  the  de- 
fendant, for  said  corn,  and  then  charges  that  said  com,  in  fact,  did 
not  belong  to  the  plaintiff,  but  was  the  property  of  Amos  and 
Nathan  Bailey ;  that  at  the  time  of  the  purchase  he  supposed  the 
plaintiff  was  the  owner  of  the  com,  and  did  not  learn  that  it  be- 
longed to  the  Baileys  until  after  the  sale  and  delivery  thereof  to 
the  defendant ;  that  the  Baileys,  after  the  sale  and  delivery,  gave 
notice  to  the  defendant  that  the  same  belonged  to  them,  and  de- 
manded that  payment  therefor  should  be  made  to  them,  and  were 
threatening  to  sue  defendant  therefor ;  and  the  defendant  there- 
upon, learning  thut  the  Baileys  were  the  true  owners  of  the  corn. 
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and  that  it  did  not  belong  to  the  plaintiff,  paid  the  said  Baileys  the 
full  value  thereof,  before  the  commencement  of  this  suit ;  and  the 
answer  further  charges  that  the  plaintiff,  at  the  time  of  said  sale, 
was,  and  ever  since  has  been,  and  still  is  insolvent.  To  this  answer 
the  plaintiff  demurred,  because  it  did  not  state  facts  sufficient  to 
constitute  a  defense  herein,  and  was  insufficient  in  law ;  which 
demurrer  the  court  sustained,  and  the  defendant  electing  to  abide 
by  said  answer,  and  declining  to  answer  further,  final  judgment  was 
given  for  the  plaintiff,  for  the  balance  claimed  in  the  petition. 
Whereupon  the  defendant  filed  his  affidavit  and  bond,  and  brings 
the  case  here  by  appeal. 

The  only  question  in  the  case  is  the  sufficiency  of  this  answer. 
The  court  below,  by  sustaining  the  demurrer,  held  it  insufficient. 
It  must  be  confessed  that  there  is  great  conflict  of  authority  on  this 
point.  Many  decisions  have  been  made,  in  the  courts  of  the  different 
States,  upon  questions  similar  to  that  presented  by  this  demurrer, 
and  these  decisions  are  by  no  means  in  harmony  with  each  other ; 
nor  is  it  an  easy  matter  to  determine  how  the  weight  of  authority 
is  upon  the  i)recise  point  presented  by  this  answer  and  the  demurrer 
thereto. 

It  will  be  observed  that  this  is  a  case  between  the  seller  and  pur- 
chaser of  personal  property ;  where  the  vendee,  when  sued  for  the 
purchase-price,  sets  up  by  way  of  defense,  that  the  seller  had  no 
title  to  the  property  sold,  and  was  and  is  totally  insolvent  and  una- 
ble to  respond  to  a  breach  of  warranty  of  title  to  said  property  if 
sued  therefor ;  and  tliat  said  purchaser,  upon  notice  and  claim  of 
the  true  owner  thereof,  and  his  threat  to  sue  therefor,  has  paid  said 
claimant  and  owner  the  full  value  of  said  property.  Numerous 
cases  are  cited  by  the  briefs  of  counsel  on  each  side.  Some  of  them 
are  cases  like  this  ;  but  many  of  them  are  cases  between  vendors 
and  vendees  of  real  estate,  some  of  them  between  bankers  and  their 
depositors,  and  others  between  bailors  and  bailees,  or  common  car- 
riers and  their  employers  or  shippers.  In  all  these  cases  the  point 
in  dispute  was  the  want  of  title  in  the  vendor,  depositor,  bailor, 
consignor  or  other  claimant ;  but  whether  tlic  like  or  a  different 
rule  is  applicable  to  all  these  classes  of  cases,  it  is  perhaps  not  nec- 
essary here  to  inquire  or  determine. 

In  this  State  the  principle  is  well  settled,  that  the  purchaser  oi 
land,  who  has  taken  a  conveyance  with  covenants  of  title,  or  a  bond 
for  such  a  conveyance,  and  is  placed  and  continues  in  the  undisturbed 
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and  undisputed  possession  thereof,  will  not  be  relieved  against  the 
payment  of  the  purchase-money  on  the  mere  gi'ound  of  defect  of 
title,  there  being  no  fraud  or  false  representation  as  to  the  title  and 
no  eviction.  In  all  such  cases,  he  cannot  resist  the  payment  of  the 
purchase-money  without  offering  to  restore  the  possession  thus 
acquired  by  him  to  the  vendor.  Mitchell'^.  McMulhriy  59  Mo.  252; 
Harvey  v.  Morris,  63  id.  475  ;  Wheeler  v.  Standley,  50  id.  509 ; 
Conner  v.  Eddy,  25  id.  72  ;  Sfnith  v.  Busby,  15  id.  343.  In  all 
these  cases  however  it  is  to  be  remarked  that  the  parties 
attempting  to  set  up  this  defense  were  in  the  undisturbed  and 
undisputed  possession  of  the  real  estate  so  bought,  and  that  no  per- 
son was  disputing  their  title  except  themselves,  and  that  for  the 
purpose  of  getting  rid  of  the  payment  of  the  purchase-money. 
What  difference,  if  any,  would  have  been  made  in  such  cases,  if 
the  true  owner  of  the  title  to  such  property  had  been  asserting  his 
title  and  claiming  the  possession  thereof,  and  said  purchaser  had 
yielded  to  his  claim  by  purchasing  his  title,  need  not  here  be 
inquired  or  determined.  No  case  in  our  court  of  the  latter  sort  has 
been  called  to  our  attention  in  the  brief  of  either  counsel. 

It  is  equally  well  settled  in  this  State,  that  a  purchaser  who  has  paid 
for  land,  may,  where  the  paramount  title  is  outstanding,  maintain 
an*action  against  his  vendor  for  a  breach  of  his  covenant  of  warranty 
without  an  actual  eviction.  *'  That  is,  an  actual  dispossession,  by 
process  of  law,  consequent  upon  a  judgment,  is  not  necessary,  in 
order  that  a  covenantee  may  maintain  an  action  for  breach  of  the 
covenant  of  warrant."  "In  all  such  cases  however  of  voluntary 
dispossession  or  ouster  in  pais,  where  there  has  been  no  judgment, 
the  burden  of  proof  is  upon  the  covenantee  to  establish  the  adverse 
paramount  title  to  which  he  has  yielded  ;  and  the  possession  should 
only  be  surrendered  after  claim  or  demand  made  therefor."  J/or- 
gan  v.  Hannihal  S  St.  Joseph  R,  R,  Co,,  63  Mo.  129,  and  cases 
cited.  Whether  such  a  party,  in  such  case,  who  had  given  his 
note  for  the  purchase-money  of  such  land,  could  in  like  manner 
successfully  resist  the  payment  of  said  note  by  assuming  the  like 
burden,  when  he  has  yielded  to  such  adverse  title  without  suit,  by 
purchasing  in  the  same,  it  may  not  be  necessary  here  to  consider  or 
pass  upon.  Such  also  seems  to  be  the  law  in  other  States,  in  like 
controversies  between  vendees  and  vendors  of  real  estate.  See  21 
Wend.  131 :  8  Barb.  1 ;  6  Gray,  572  ;  4  Hill,  643  ;  6  Barb.  1G5  ;  4 
Mass.  349.     It  may  be  remarked  however  that  the  implied  war- 
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ranty  of  title,  upon  the  sale  of  personal  property,  has  been  held  by 
the  authorities  to  be  analogous  to  a  covenant  for  quiet  enjoyment 
in  the  sale  of  lands ;  and  it  would  seem,  from  these  authorities, 
that  the  courts  do  not  maintain  a  different  rule  in  actions  based  on 
a  breach  of  warranty  of  title  on  the  sale  of  personal  property  from 
that  adopted  in  a  like  action  in  the  sale  of  real  estate.  See  62 
N.  Y.  331;  1  Lans.  145;  26  N.  Y.  230;  40  id.  286,  286. 

In  the  case  at  bar  the  contest  is  between  the  seller  and  purchaser 
of  personal  property.  The  demurrer  admits  all  the  allegations  of 
the  answer  to  be  true,  and  the  judgment  of  the  court  sustaining 
the  demurrer  declares  that  they  constitute  no  defense  to  this  ac- 
tion. In  support  of  this  ruling  of  the  court  the  respondent  cites 
and  relies  on  a  number  of  authorities  to  the  effect,  that  '^in  such 
case  it  is  not  competent  to  the  yendee  to  dispute  the  title  of  his 
vendor,  unless  he  has  been  charged  at  the  suit  of  another  person 
who  has,  after  contestation,  shown  a  better  title  ;  that  he  cannot  in 
this  way  draw  the  plaintiff's  title  in  question  by  his  own  voluntary 
act  of  payment."  Such  is  the  language  of  Vibbard  v.  Johnson,  19 
Johns.  78.  In  this  case  however  the  purchaser  knew  at  the  time 
of  his  purchase  that  another  party  claimed  the  goods,  to  whom  he 
afterward  voluntarily  paid  the  price  without  suit.  To  the  same 
effect  is  the  case  of  Morrison  v.  Edgar,  IG  Mo.  411,  414.  lu  this  latter 
case  however  '*  it  was  admitted  that  tlie  purchaser  had  remained 
and  was  in  the  undisturbed  and  undisputed  possession  of  the  prop- 
erty under  the  sale."  It  did  not  appear  that  the  real  owner  had  in 
any  way  asserted  his  title  or  made  any  claim  or  demand  for  the 
property  so  bought  and  held.  The  case  of  Case  v.  Hall,  24  Wend. 
102,  104,  also  recognizes  the  same  doctrine.  But  among  the  rea- 
sons assigned  by  the  court  for  such  rulings  it  was  remarked,  '^that 
the  indemnity  is  complete  by  responding  therefor,  after  a  recovery 
under  a  paramount  title."  In  the  case  at  bar  it  stands  admitted 
that  the  seller  is  wholly  insolvent  and  unable  to  respond  for  a  breach 
of  his  wan*anty  of  title,  if  sued  therefor. 

The  case  of  the  Delaware  Bank  v.  Jarvis,  20  N".  Y.  230,  seems 
to  recognize  the  doctrine  of  the  demurrer.  The  case  of  Lund  v. 
Seamen's  Bank,  37  Barb.  132,  states  the  same  doctrine  quite  broadly. 
It  asserts  that  '^  no  principle  of  law  can  however  be  found  which 
permits  a  debtor  for  goods  sold,  or  for  money  lent  or  deposited,  to 
sot  up  as  a  defense  against  the  claim  of  his  creditor  tliat  his  title 
to  the  goods  sold,  or  money  lent  or  deposited,  is  defective  or  wrong- 
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ful.  That  question  is  of  no  concern  to  the  purchaser  or  borrower, 
unless  the  third  party  wlio  claims  to  have  been  despoiled  of  his 
goods  or  money  will  proceed  by  process  of  law  to  enforce  his  right. 
It  can  never  be  permitted  that  a  debtor  may  volunteer,  by  plea  or 
answer,  the  protection  of  the  claims  of  those  with  whom  he  has  had 
no  dealings  to  defeat  his  liability  for  the  performance  of  his  con- 
tract." This  case,  however,  was  that  of  a  banker  attempting  to 
resist  the  claim  of  his  depositor  for  funds  received  from  him  and 
placed  to  his  credit  on  the  books  of  the  bank,  on  the  ground  that 
some  third  party  claimed  the  funds  so  deposited.  This  doctrine  is 
also  asserted  by  Bigelow  on  Estoppel,  387,  in  the  identical  lan- 
guage of  37  Barb.,  supra. 

On  the  contrary  it  is  insisted  on  the  part  of  the  appellant  that 
in  such  case  as  the  one  at  bar  it  is  perfectly  competent  to  the  ven- 
dee to  dispute  the  title  of  his  vendor,  without  waiting  to  be 
ciiarged  at  the  suit  of  another  person  by  due  process  of  law;  that 
the  purchaser,  if  satisfied  tliat  the  claimant  of  the  property  is  the 
true  owner,  and  can  and  will  in  an  action  against  him  ^recover  the 
property  from  him,  or  its  value,  is  not  bound  to  resist  the  claim  of 
such  owner,  but  may  abandon  the  property  to  such  owner  or  pay 
him  the  value  thereof  without  action ;  taking  upon  himself  the 
onus  of  showing,  if  sued  for  the  price  by  his  vendor,  that  he  had  no 
title  to  the  property  or  right  to  dispose  of  it ;  and  that  the  party  to 
whom  he  has  surrendered  the  property  upon  claim,  or  to  whom  he 
has  paid  the  purchase-price,  had  the  title  and  was  the  true  owner 
thereof.  In  support  of  this  proposition  numerous  authorities  are 
cited  and  relied  on  where  this  doctrine  is  expressly  recognized  and 
sanctioned.  Among  them  are  the  following  :  Sweetman  v.  Prince, 
26  N.  Y.  232;  Bell's  Cont.  of  Sale,  94,  95;  Burt  v.  Dewey,  40  N.  Y. 
286 ;  McGiffin  v.  Baird,  62  id.  329,  331 ;  Bordewell  v.  Colie,  1 
Lans.  141,  143,  144;  Dickenson  v.  Maul,  4  B.  &  Ad.  038;  Allen  v. 
Hopkins,  13  M.  &  W.  93;  King  v.  Richards,  6  AVliart.  418,  427; 
Hayden  v.  Davis,  9  Cal.  573;  Frazier  v.  Erie  Bank,  8  AV.  &  S.  18, 
20,  and  Arnold  v.  Macungie  Bank,  71  Penn.  St.  287.  These 
authorities,  we  think,  seem  fully  to  warniut  the  siifliciency  of  the 
answer  set  up  in  this  case. 

If  it  be  true  as  charged  in  tliis  answer  (and  the  demurrer  admits 
its  truth),  that  the  plaintiff  was  not  the  owner  of  tlie  corn  in  ques- 
tion, and  was  wholly  insolvent;  and  that  the  Baileys  were  the  act- 
ual owners  of  said  com,  and  notified  the  defendant  of  their  claim^ 
Vol.  XXXIX  —  60 
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and  demanded  payment  therefor,  and  threatened  to  sue  if  their  de- 
mand was  not  complied  with;  and  that  the  defendant  thereupon  paid 
the  true  owners  and  claimants  the  full  value  of  said  com,  what 
wrong  or  injustice  has  been  done?  In  such  a  case  lias  the  plaintiff 
any  standing  in  court?  It  will  not  do  to  say  that  it  was  the  duty 
of  the  defendant  to  return  the  com  to  his  vendor.  That  would  not 
have  relieved  him  from  his  liability  to  the  true  owner  for  a  conver- 
sion of  the  property  after  demand  and  refusal.  That  he  would 
have  been  so  liable  there  can  be  no  question.  Bordetodl  v.  Colle, 
1  Lans.  144.  In  a  case  like  this,  would  it  be  equitable,  just  or 
proper,  to  require  the  defendant  to  pay  the  purchase-price  to  the 
plaintiff,  and  when  compelled  by  the  true  owner  to  pay  the  same  a 
second  time,  to  take  the  chance  of  recovering  it  back  again,  from 
his  vendor,  on  his  breach  of  warranty,  when  that  vendor  is  admit- 
ted by  the  demuri-er  to  be  utterly  insolvent?  By  this  answer  the 
defendant  assumed  the  burden  of  proving  its  truth.  He  acts  at  his 
peril.  The  risk  is  his.  If  he  succeeds  justice  is  satisfied.  If  he 
fails,  the  fault  or  misfortune  is  his,  and  he  must  take  the  conse- 
quences. Notwithstanding  the  conflict  of  authority  on  this  point, 
as  manifested  by  the  above  decisions  and  others  not  mentioned,  wo 
are  satisfied,  aJQiier  a  careful  examination,  that  the  weight  of  author- 
ity, as  well  as  the  equity  and  justice  of  the  rule,  on  principle,  is  in 
favor  of  the  sufficiency  of  this  answer.  It  was  error  therefore  to 
sustain  the  demurrer,  and  for  this  reason  the  judgment  is  reversed 
and  the  cause  remanded.     All  concur. 

Judgment  reversed. 
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(14  Vroom.  118.) 
Oriminai  taw — itupenHon  of  $enienu. 

On  wavMUm  of  mainUinlng  a  nuiaanoe  the  ooart  Baspen^ed  tenteiioe,  OB 
payment  of  eosta,  bo  long  aB  the  defendant  Bhould  abate  the  nnisanoe.  JA 
a  BnlMequant  term  the  court  imposed  sentence  of  imprisonment  and  payment 
of  coBtB.    HM,  Toid.     (See  note,  p.  551.) 

CONnCTIOlT  of  maintaining  a  nuisance.     The  opinion  states 
the  case. 

DixoK,  J.  The  petitioner  was,  at  the  September  Term,  1877,  of 
the  Passaic  Sessions,  convicted  upon  an  indictment  for  maintaining  a 
nuisance  by  obstructing  a  culvert  over  a  water-course  so  that  a  high- 
way was  overflowed.     After  the  verdict,  the  minutes  show  the  f ol- 
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lowing  action  of  the  court :  "The  defendant  being  placed  at  the 
bar  for  sentence,  the  court  do  order  and  adjudge  that  sentence  be  sus- 
pended on  payment  of  the  costs  of  this  prosecution,  so  long  as  the 
defendant  shall  keep  the  culvert  complained  of  clear  and  unob- 
structed, and  shall  do  whatever  else  may  be  necessary  to  abate  the 
nuisance  of  which  he  stands  convicted."  Thereupon  the  defendant 
paid  the  costs,  and  under  the  direction  of  the  sheriff  abated  the 
nuisance  and  was  discharged. 

On  the  3d  day  of  April,  1880,  the  court  took  the  following  action, 
as  shown  by  the  minutes:  "  The  defendant  being  placed  at  the 
bar  for  sentence,  the  court  do  order  and  adjudge  that  he,  the  said 
defendant,  be  confined  in  the  county  jail  for  the  term  of  thirty 
days,  and  pay  the  costs  of  this  prosecution.  This  action  seems  to 
have  been  based  upon  the  ground  that  the  defendant  did  not  keep 
the  culvert  clear. 

Being  imprisoned  under  this  determination,  the  petitioner  sued 
out  a  writ  of  habeas  corpics,  and  he  now  insists  that  his  imprison- 
ment was  illegal,  the  order  therefor  being  void,  because  the  power  of 
the  court  over  him  was  exhausted  by  the  proceedings  had  in  Sep- 
tember, 1877. 

Whether  lie  is  right  in  this  position  is  the  main  question  to  be 
here  decided. 

The  pratice  of  suspending  sentence  in  criminal  cases  has  long  been 
in  vogue  in  tins  as  well  as  other  States.  In  ComrnomveaWi  v.  Dotodi" 
call's  Bail,  115  Mass.  133,  Cliief  Justice  Gray  speaks  of  it  as  common 
in  Massachusetts,  and  as  recognized  by  statute  there,  and  says  that  an 
order  to  that  effect  is  not  equivalent  to  a  final  judgment,  or  to  a  nolle 
prosequi,  or  discontinuance,  by  which  the  case  is  put  out  of  court, 
but  is  a  mere  suspending  of  active  proceedings  in  the  case,  which 
dispenses  with  the  necessity  of  entering  formal  continuances  upon 
tlie  docket,  and  leaves  it  within  tlic  power  of  the  court  at  any  time, 
upon  the  motion  of  cither  i)arty,  to  bring  the  case  forward  and  pass 
any  lawful  order  or  judgment  thorouii.  Upon  the  other  hand,  in 
People  V.  Morri.^eiley  20  IIow.  Pr.  118,  Justice  Balcom  denied  the 
power  of  the  court  to  suspend  sentence  indefinitely  in  any  case, 
unless  an  application  for  new  trial,  or  motion  in  arrest  of  judgment, 
or  other  legal  proceeding  by  way  of  review,  Avere  pending,  and 
regarded  its  exercise  in  other  cases,  ])rovided  the  defendant  was  dis- 
charged from  imprisonment,  as  a  qtiasi  pardon,  which  could  law- 
fully be  gi*anted  only  by  that  body  in  whom   the  pardoning  power 
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was  vested.  But  it  is  not  a  complete  objection  to  a  claim  of  au- 
thority on  behalf  of  the  courts,  that  its  use  is  equivalent  to  a  par- 
don. Tliis  is  the  effect  of  tli€  acquittal  of  a  confessedly  guilty 
accomplice  ;  and  yet  an  order  of  the  court  directing  such  an  acquit- 
tal upon  a  proper  occasion,  is  easily  defensible,  on  grounds  of  pub- 
lic policy.  Siafe  v.  Graham,  12  Vroom,  15  ;  s.  c,  32  Am.  Rep. 
1T4. 

It  would  seem  that  it  is  stating  the  matter  too  broadly  to  assert 
that  it  is  always  the  imperative  duty  of  a  court  to  render  judgment 
upon  a  conviction  of  crime,  unless  some  legal  proceeding  for  re- 
view be  interposed.  Considerations  of  public  policy  may  induce 
the  court  to  stay  its  hand. 

But  this  view  does  not  meet  the  difficulties  of  the  present  con- 
troversy. Here  the  complaint  is,  not  that  the  court  suspended 
sentence,  but  that  after  seeming  to  do  so,  it  proceeded  to  judgment. 
If  the  order  of  September,  1877,  is  to  be  regarded  as  a  mere  stay^ 
and  the  before-mentioned  opinion  of  Chief  Justice  Gray  is  correct^ 
the  sentence  passed  in  April,  1880,  was  legal.  But  this  earlier  order 
cannot  in  justice,  I  think,  be  so  considered.  It  in  effect  required 
of  the  defendant  that  he  should  pay  the  costs  of  prosecution  and 
abate  the  nuisance,  as  the  condition  of  his  escaping  further  punish- 
ment. Although  it  did  not  in  terms  command  these  things  to  be 
done^  yet  it  presented  to  the  defendant  such  an  alternative  in  case 
of  his  non-compliance,  that  it  was  scarcely  in  human  nature  for 
him  to  refuse  obedience.  For  the  court  had  the  right,  not  only  to 
exact  what  this  order  impliedly  enjoined,  but  to  fine  and  imprison 
besides,  and  of  course  the  defendant  would  yield  to  the  lesser  penalty 
rather  than  provoke  a  greater.  Substantially  then  this  was  an 
order  of  the  court  that  the  defendant  abate  the  nuisance  and  pay 
the  costs.  Now  in  what  way  could  the  court  legally  require  the 
abatement  of  the  nuisance  ?  Only  by  its  sentence  upon  the  verdict. 
That  the  nuisance  be  abated  is  regularly  a  part  of  the  judgment 
upon  conviction.  Bac.  Abr.,  '*  Nuisances,"  D,  **  Highways/'  E  ; 
Bex  V.  Pappineau,  Str.  GSfJ  ;  State  v.  M.  £  E.  R.  R.  Co,,  3  Zabr. 
360  ;  Ate y- Gen.  v.  K  J.  R.  R.  &  T.  Co,,  2  Green  Ch.  136  ;  Free^ 
holders  of  Bergen  v.  State,  13  Vroom,  263. 

And  in  King  v.  Stead,  8  T.  R.  142,  where  the  Sessions  had  issued 
a  precept  for  abatement  of  the  nuisance  after  conviction  and  before 
judgment,  Lord  Kenyon  declared  the  precept  to  be  a  novelty. 

The  present  question  therefore  amounts  to  this  ;  whether,  when 
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the  court  has  exacted  of  the  defendant  upon  his  conviction  what  it 
can  legally  require  only  by  judgment,  it  can,  at  a  subsequent  term 
proceed  to  inflict  the  remainder  of  what  it  might  have  imposed  by 
its  sentence  originally.  Suppose  the  court  liad  ordered  that  if  the 
defendant  w^ould  pay  a  fine  of  1500,  it  would  suspend  sentence  so 
long  as  he  behaved  himself  ;  could  the  court,  after  the  payment, 
pass  sentence  upon  him,  even  to  the  full  extent  of  the  statutory 
penalty  ?  or  could  it  exercise  any  further  power  at  all  over  the  de- 
fendant ?  And  yet  its  authority  to  fine  is  of  the  same  character  as 
that  to  abate  the  nuisance — one  to  be  exercised  by  judgment  only. 
Such  a  course  seems  to  me  not  to  differ  in  substance  from  the  pass- 
ing of  two  sentences  at  different  terms  upon  one  conviction  of  a 
single  offense  ;  and  I  think  no  case  can  be  found  warranting  it.  To 
show  that  a  single  sentence  exhausts  the  power  of  the  court  to 
punish  the  offender,  after  the  term  is  ended  or  the  judgment  has 
gone  into  operation,  reference  need  only  be  made  to  the  recent  deci- 
sions in  Ex  parte  La?ige,  18  Wall.  163  ;  Commonwealth  v.  Foster^ 
122  Mass.  317  ;  8.  c,  23  Am.  Rep.  326  ;  and  the  authorities  there 
Cited.  In  State  v.  Orayy  8  Vroom,  368,  Justice  Van  Syckel,  in 
this  court,  speaking  of  an  erroneous  criminal  sentence,  said  "tlie 
court  which  rendered  the  judgment  cannot  vacate  it  or  render  a 
new  judgment  after  the  term  at  which  it  was  pronounced  is  ended  or 
the  judgment  is  executed  and  the  punishment  partly  borne."  In 
Commonwealth  v.  Mayloy,  57  Penn.  St.  291,  the  same  principle  was 
maintained,  although  concurrently  witli  the  firat  sentence  a  rule  to 
reconsider  was  entered,  and  the  second  penalty  was  lighter  than  the 
first. 

Nor  does  it  obviate  the  objectionable  features  of  this  procedure  to 
declare  the  first  action  unlawful  and  to  uphold  the  subsequent 
formal  and  avowed  sentence.  In  Ex  parte  Lange,  and  in  State  v. 
Oray,  ubi  supra,  the  first  judgments  were  erroneous  in  substance, 
and  yet  it  was  considered  that  after  they  had  been  partly  executed 
the  court  had  no  power  to  vacate  them  for  the  purpose  of  imposing 
the  legal  penalty.  But  here  the  substance  of  the  order  was  war- 
ranted in  law  ;  if  the  court  had  formally  adjudged  that  the  defend- 
ant should  abate  the  nuisance  and  pay  the  costs,  it  would  have  been 
unexceptionable.  It  should  seem  therefore  a  fortiori,  that  where 
the  court  has  made  an  order  tantamount  to  such  legal  judgment, 
and  the  defendant  has  complied  with  it,  its  mere  informality  ought 
not  to  justify  the  State  in  claiming  a  second  sentence.     The  citizen 
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canuot  be  so  put  twice  in  jeopardy.  By  submitting  to  the  demands 
of  the  court  he  pays  the  penalty  of  his  offense  once  for  all,  and 
the  power  of  the  State  to  punish  him  therefor  is  exhausted. 

The  conclusion  therefore  is  that  in  September,  1877,  the  Sessions 
did  substantially  render  judgment  on  tlie  conviction,  that  its  decla- 
ration that  sentence  was  suspended  was  contniry  to  the  fact,  and 
reserved  no  power  to  the  coui*t  for  the  further  punishment  of  the 
offender,  and  hence  that  its  action  in  April,  1880,  was  unwarranted 
and  void,  and  did  not  legalize  the  defendant's  imprisonment. 

The  petitioner  consequently  is  entitled  to  be  released  on  habeas 

corpus,  and  it  is  so  ordered. 

So  ordered. 

NoTB  BT  THE  Heportbr.  —  lo  Whiting  y.  State,  6  Lea,  Si7,  on  conyictlon  the  entry  was : 
*'  lo  this  case  It  Is  considered  by  the  court  that  the  defendant  should  pay  a  fine  of  ten 
dollars  and  the  costs  of  the  case,  but  suspends  Judjnnent  until  the  next  term  of  the  court.** 
Held^  that  the  court  at  the  next  term  could  not  add  imprisonment.  The  court  said  :  **  If  It 
be  true  that  judgment  was  rendered  at  the  trial  term,  then  it  was  beyond  the  power  of  the 
court  to  change  that  Judgment  at  the  next  term,  or  even  at  the  same  term  if  the  judgment 
be  executed.  Lange^  Ex  parte,  18  Wall.  163.  On  the  other  hand,  if  there  was  no  judg- 
ment, the  power  of  the  court  to  render  It  at  the  subsequent  term  is  equally  certain.  Oreen- 
fUld  y.  State,  7  Baxt.  18.  And  the  court  may  suspend  the  execution  of  its  judgment  in  a 
proper  case.  AUen  v.  State,  Mart.  &  Teig.  294  ;  Fults  y.  State,  2  Sneed,  282.  The  ques- 
tion therefore  is,  whether  the  language  of  the  original  entries  amounts  to  a  rendition  of 
judgment.  We  are  constrained  to  say  that  it  does,  and  that  only  the  execution  of  the 
judgment  was  suspended,  although  the  intention  of  the  trial  court  may  haye  been 
otherwise." 


Haydek  V.  Weldon. 

(14  Vroom,  128.) 

Negotiable  imirument  —  indorsement  before  utterance. 

An  aooommodatioii  indorsement  of  a  note  after  deliyery,  but  before  the  payee, 
imposes  only  the  liability  of  second  indorser,  and  does  not  anthorise  the 
holder  to  write  over  It  a  contract  of  guaranty.*    {See  note,  p.  557.) 

ACTION  on  a  promissoiy  note.  The  opinion  states  the  facts.  The 
plaintiff  had  judgment  below.     Rule  to  show  cause. 

/.  H,  Stone  and  Leslie  Lupton,  for  the  rule. 

/.  i\r.  Voorhees  and  Joh7i  Schomp,  contra. 

Knapp,  J.     The  only  question  raised  in  this  case  requiring  con- 
sideration is  whether  the  defendant   Potter  is  liable  on  the  note 

*  see  Dubois  ▼.  Mason  (127  Mass.  37),  84  Am.  Bep.  836. 


552  NEW  JEiiSEr, 

Uaydea  v.  Weldou 


upon  which  liis  name  appears.  It  received  his  indorsement  before 
that  of  the  payee  was  put  upon  it;  and  as  such  an  indorsement  in 
itself  indicates  nothing  of  the  character  of  tlie  liability  intended 
by  the  parties,  resort  must  be  had  to  extrinsic  evidence  to  discover 
what  were  his  relations  to  the  transaction  and  with  what  purpose 
he  put  his  name  upon  the  paper.  The  circumstances  may  show  a 
party  to  such  irregular  indorsement  to  be  either  a  surety  or  joint- 
maker,  or  guarantor,  or  he  may  be  held  as  a  second  indorser.  CJiad- 
dock  T.   VannesSy  G  Vroom,  517;  s.  c,  10  Am.  Rep.  256. 

The  declaration  contains  counts  against  him  as  joint-maker, 
guarantor  and  as  an  indorser,  and  his  liability  in  one  or  the  other 
of  these  aspects  must  appear  to  support  the  verdict  against  him. 
The  note  was  drawn  by  Weldon,  payable  at  six  months,  to  the  order 
of  Farrand,  and  was  delivered  to  the  payee  with  no  agreement  or 
understanding  between  them  or  with  Potter,  that  the  latter  was  to  be 
in  any  manner  a  i)arty  to  the  note,  or  that  any  security  was  to  be 
furnished  by  AVeldon  on  the  note.  Between  Weldon  and  Farnmd 
then  a  debt  was  thus  created,  tlic  debtor,  tlie  sum  of  the  indebted- 
ness, and  the  time  of  credit  ascertained  and  established  by  the  de- 
livery of  an  instrument  perfect  and  complete  in  its  terms.  Some 
days  after  its  delivery  to  tlie  payee,  Potter  was  requested  by  the 
maker  to  indorse  the  note;  the  note  was  produced  by  the  payee  and 
Potter  wrote  his  name  on  the  back  of  it.  It  is  evident  from  this 
state  of  facts  that  he  is  not  to  be  considered  a  joint  maker,  for  in 
the  creation  of  the  original  debt  he  did  not  participate,  nor  was  he 
in  any  manner  allied  to  the  consideration  on  which  the  note  was 
grounded.  The  note  Wiis  not  given  or  received  upon  any  misunder- 
standnig  or  expectation  that  his  suretyship  in  any  form,  or  that  any 
additional  security  should  be  had  upon  the  note  to  strengthen  the 
maker's  undertaking. 

Neither  property  nor  rights  were  parted  with  by  the  payee  on  the 
credit  of  Potter's  name. 

In  order  to  charge  him  in  that  capacity  his  credit  should  have 
been  so  involved  in  tlie  original  transaction  that  the  contract  under 
which  the  payee  parted  with  his  property  or  rights  was  not,  in  the 
contemplation  of  the  parties,  complete  without  the  name  of  Potter 
as  surety.  Moies  v.  Bird,  11  Mass.  436;  6  Am.  Dec.  179;  Tenney 
v.  Prince,  4  Pick.  387;  16  Am.  Dec.  347;  Mecorney  v.  Stanley y  8 
Cush.  85;  Chaddock  v.   VanJiess,  supra. 

When  the  note  came  to  the  plaintiffs  with  the  indorsement  of  the 
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payee  and  Potter  the  signature  of  the  latter  imported  the  contract 
of  second  indorser,  and  he  might  have  been  charged  with  that 
liability.  But  it  is  not  contended  that  in  this  suit  he  can  be  held 
as  indorser,  for  it  appears  that  notice  requisite  to  charge  him  in 
that  capacity  was  not  given. 

Is  he  chargeable  as  a  guarantor?  When  the  note  was  produced 
at  the  trial  that  form  of  contract  was  found  written  over  his  signa- 
ture; but  it  was  not  there  when  the  indorsement  was  made,  nor  was 
it  written  there  by  his  direction  or  with  his  knowledge.  The 
plaintiffs  insist  that  such  was  the  chai^acter  of  the  defendants'  en- 
gagement, and  signing  the  note  in  blank  authorized  them  to  write 
over  the  blank  a  guaranty. 

It  was  said  in  Chaddock  v.  VaiinesSy  that  when  a  third  party  puts 
his  name  on  the  back  of  a  promissory  note  as  a  surety  or  guarantor 
for  its  payment,  in  pursuance  of  an  original  agi'eement  entered  into 
before  or  at  the  time  of  giving  the  note,  in  consideration  of  which 
the  payee  agrees  to  accept  it,  the  payee  may  write  over  such  signa- 
ture a  guaranty  or  promise  to  pay,  which  shall  be  a  sufficient  mem- 
orandum within  the  statute  of  frauds. 

But  the  case  here  is  not  analogous  to  those  original  undertakings 
of  a  third  party  in  the  creation  of  the  debt,  where  although  he  may 
be  called  a  guarantor,  his  liability  in  legal  effect  differs  in  nothing 
from  tKa>t  of  a  co-maker.  In  such  cases  the  statute  of  frauds  is  in- 
applicable. In  this  case,  where  the  contract  creating  the  debt  was 
fully  consummated,  the  alleged  promise  of  defendant  to  pay  or 
further  secure  the  debt  was  a  collateral  engagement,  within  the 
statute,  required  a  writing  to  prove  it  and  a  new  consideration  to 
support  it    Fell  on  Guar,  and  Sur.  App.  483. 

And  where,  as  here,  the  alleged  promise  is  clearly  one  to  pay  the 
debt  of  another,  and  therefore  necessarily  in  writing,  I  do  not  see 
how  a  mere  signature  in  blank  can  be  considered  such  writing.  It 
has  in  its  relations  to  the  original  debt  no  sucli  fixed  significance 
that  the  law  will  from  it  imply  a  specific  duty  or  liability;  and  is  the 
holder  to  determine  for  himself,  out  of  the  variety  of  forms  that 
such  a  contract  is  capable  of,  which  one  the  persons  signing  shall 
assume?  I  think  the  blank  indorsement  gave  no  implied  authority 
to  write  over  it  any  form  of  guaranty.  And  such  I  understand  to 
be  the  view  expressed  by  Chief  Justice  Hornblower  in  Grower  v. 
Chambers,  Spenc.  256. 

Treating  the  superscription  however  as  properly  made,  it  is  clear 
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that  on  the  evidence  he  cannot  be  held  in  that  character.  As  has 
ah'eady  been  said,  to  support  sucli  promise  there  must  have  been  a 
valid  consideration.  The  defendant's  engagement  was  entirely 
gratuitous.  Not  a  feature  of  tlie  original  del)t  wjis  changed  in  con- 
sequence of  it;  the  payee  yielded  nothing  of  his  rights;  and  neither 
tlie  maker  nor  the  guarantor  gained  any  thing  in  either  position  or 
pocket.  There  resulted  no  benefit  to  the  party  promising,  or  to  him 
for  whom  the  promise  was  made;  no  prejudice,  damage,  suspension 
of  right  or  possibility  of  loss  to  the  guarantee.  It  wanted  the  es- 
sential of  a  consideration  to  render  it  better  than  a  naked  promise. 
Between  the  original  parties  the  verdict  could  not  find  support  in 
the  evidence. 

But  the  plaintiffs  Jire  bona  fide  indorsees  of  the  note  for  valuable 
consideration  before  dishonor.  Does  this  put  them  on  any  better 
footing  in  the  case?  It  is  clear  that  if  the  defendaut  did  not  assume 
the  legal  character  of  joint  maker  of  the  note,  that  is,  an  original 
surety  or  promisor  through  his  contract,  no  subsequent  negotiation 
of  the  note  could  force  him  into  that  attitude.  Eegarding  him  as 
a  guarantor  of  negotiable  paper,  there  is  nothing  in  the  law  wdiich 
precludes  him  from  setting  up  want  of  consideration  for  such 
promise. 

Against  this  view,  it  is  urged  that  a  guaranty,  when  indorsed  upon 
negotiable  paper,  becomes  so  incorporated  ivith  it  as  to  partake  of 
its  negotiable  chamcter,  and  to  be  transferable  by  the  indorsement 
or  delivery  of  the  bill  or  note,  that  it  passes  by  the  same  title,  and 
has  incident  to  it  the  same  protection  against  defenses  in  the  hands 
of  a  bona  fide  holder  that  attaches  to  commercial  paper.  But  this 
is  not  a  correct  view  of  the  nature  and  attributes  of  the  contract. 
By  the  weight  of  judicial  authority  it  is  regarded  as  a  more  personal 
engagement,  limited  to  and  ending  with  the  person  to  whom  it  is 
addressed  or  by  whom  it  is  first  accepted;  and  that  unlike  bills  of 
exchange  and  promissory  notes,  it  is  not  excepted  out  of  the  ordi- 
nary rule  governing  the  transfer  of  chosos  in  a(.*tiou. 

I  refer  to  a  few  of  the  decided  cases  sui)i)orting  this  rule. 

In  the  case  of  Lamourietcx  v.  Fleivii,  5  Wend.  307,  the  defendant 
wrote  and  signed  on  a  negotiable  note  the  following  eonti'act:  **  I 
warrant  the  collection  of  the  within  note  for  value  received."  The 
note  Avas  transferred  to  the  plaintiff,  who  held  it  when  it  fell  due  ; 
the  court  ruled  that  the  action  on  the  guaranty  could  not  be  main- 
tained in  the  name  of  the  plaintiff,  that  it  was  a  special  contract 
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with  the  payee^  and  any  action  upon  it  must  be  in  his  name.  In 
Ellis  V.  Brown,  6  Barb.  282,  where  the  action  was  by  an  indorsee 
of  a  promissory  note  against  an  irregular  indorser  as  a  guarantor  as 
well  as  joint  maker,  the  court  uses  tliis  language:  "  It  is  obvious  that 
the  action  cannot  be  maintained  against  the  defendant  as  a  guarantor 
of  the  note.  A  person  who  guarantees  a  note  is  in  no  sense 
a  party  to  the  note.  A  guaranty  is  a  special  contract  and 
must  be  specially  declared  on.  It  is  only  where  the  person 
called  the  guarantor  has  been  held  by  the  court  to  be,  in 
legal  intendment,  tlie  maker  of  the  note,  that  a  different  rule 
has  prevailed.  If  the  indorsement  were  to  be  regarded  as  a 
guaranty,  such  guaranty  was  made  to  the  payee,  and  the  action 
sliould  have  been  brought  in  his  name  and  not  in  that  of  the 
indorsee,"  In  McLaren  v.  Watson's  Ex' rs,  26  Wend.  425,  it  was 
held  that  a  general  guaranty  of  a  promissory  note  mtwle  on  a  separate 
paper  and  given  to  the  payee,  the  note  and  guaranty  indorsed  and 
transferred  together  to  tlie  plaintiff  did  not  authorize  suit  on  the 
guaranty  in  the  name  of  the  plaintiff.  Tlie  cases  of  Ketchell  v. 
Burns,  24  Wend.  456,  and  Leggeii  v.  Rayniondy  6  Hill,  639,  are 
sometimes  cited  as  authorities  in  fiivorof  the  negotiability  of  such 
a  contract,  but  I  think  they  fail  to  support  the  position.  In  the 
first  of  these  cases  the  defendant  indorsed  on  a  promissory  note  the 
following  :  **  For  and  in  consideration  of  $31  received  of  B.  F. 
S.,  I  hereby  guarantee  payment  and  collection  of  the  within  note  to 
him  or  bearer."  This  note,  with  the  indorsement,  upon  it  was 
delivered  by  S.  to  the  plaintiff,  and  he  was  allowed  to  recover  ;  the 
court  placing  it  upon  the  ground  that  its  effect  was  that  of  a  new 
note  for  the  payment  of  the  money  upon  full  consideration,  and  as 
it  was  made  payable  to  Spencer  or  bearer,  it  was  negotiable.  But  in 
this  case  the  niling  in  Lamourieux  v.  Hewii,  was  mentioned  with 
approval.  The  other  case  was  that  of  a  general  guaranty  written 
on  the  back  of  a  note  and  signed  by  the  payee,  and  this  signature  to 
the  guaranty  was  the  only  indorsement  of  the  note  to  the  plaintiff. 
The  real  question  in  that  case  was  whether  the  signature  of  the 
payee  to  the  guaranty  constituted  as  well  an  indorsement  of  the 
paper.  It  was  ruled  that  it  was  a  sufficient  transfer  of  the  note,  and 
the  defendant  was  held  as  an  indorser. 

So  far  as  the  court  expressed  an  opinion  on  the  subject  of  the 
negotiability  of  the  guaranty  it  was  emphatically  against  it.  The 
same  question  was  fully  considered  and  a  review  of  the  cases  had  in 
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Miller  v.  Oaslon,  2  Hill,  188,  the  result  being  against  the  negoti- 
ability of  such  a  contract. 

In  Massachusetts  the  same  is  found  to  be  the  law.  It  was  so 
decided  in  True  v.  Fuller,  21  Pick.  140.  The  suit  was  upon  a 
guaranty  indorsed  upon  a  promissory  note  as  follows  :  '*  I  guarantee 
the  payment  of  the  semi-annual  interest  of  this  note  as  well  as  the 
prmcipal."  This  was  signed  by  the  defendant,  and  the  note  was 
transferred  by  the  payee  to  the  plaintiff.  In  the  opinion  of  the 
court,  which  was  delivered  by  Chief  Justice  Shaw,  the  plaintiff  was 
held  not  entitled  to  recover,  *^  because  the  guaranty  in  question  was 
not  made  to  him  or  Avhilst  lie  was  the  holder  of  the  note,  that  it  wa« 
not  negotiable  in  itself  and  was  not  made  so  by  being  written  upon 
and  intended  to  secure  a  negotiable  instrument ;  '*  and  he  further 
remarks,  "It  is  no  more  a  negotiable  promise  than  if  it  had  been 
written  on  a  separate  writing  referring  to  the  note  and  guaranteeing 
it  to  the  then  holder."  To  the  same  effect  are  Tutfle  v.  Bartholomew, 
12  Mete.  452  ;  Belcher  v.  Smith,  7  Cush.  482.  The  same  is  held 
in  Pennsylvania.     McDoal  v.  Yeomans,  8  Watts,  361. 

Other  cjises  of  like  import  may  be  found  in  notes  to  2  Pars,  on 
Notes  and  Bills,  133.  That  author  declares  the  weight  of  authority 
to  be  decidedly  opposed  to  the  negotiability  of  a  guaranty  whether 
indorsed  upon  the  note  or  existing  separately  from  it,  and  his  own 
view  is  expressed  as  being  entirely  in  concurrence  with  that  legal 
result.     See  also,  cases  in  Fell  on  Guar,  and  Siir.  298,  etc. 

Where  the  irregular  indorsement  grows  out  of  a  participation  by 
the  indorser  in  the  original  transaction,  sucli  as  in  legal  contempla- 
tion would  hold  him  as  a  joint  maker,  as  where  his  credit  is  given  as 
security  for  the  maker  on  the  faith  of  which  the  payee  of  the  note 
accepts  it  —  in  other  words,  where  his  relation  to  the  transaction  is 
such  that  he  may  be  considered  as  a  party  to  the  note  —  his  liability 
passes  to  subsequent  legal  holders,  with  the  rights  tliat  attach  to 
commercial  paper;  but  where  his  contract  is  strictly  that  of  guaranty, 
that  is,  collateral  to  the  original  undertaking,  it  is  not  negotiable, 
possesses  none  of  the  attributes  of  negotiable  paper,  and  is  liable  to 
all  defenses  that  other  non-negotiable  choscs  in  action  are  subject  to. 

It  is  plain  then,  I  think,  that  under  the  evidence  in  this  case  there 
was  no  view  in  which  the  defendant  Potter  could  be  held,  and  the 
rule  to  show  cause  as  to  Potter  should  be  made  absolute.  As  to  the 
other  defendant,  I  see  no  reason  why  the  verdict  may  not  stand 
against  him. 
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NoTB  BY  THE  REPORTER.  —  See  Dubois  y.  Magoiit  ISJ  Mass.  87;  s.  c,  34  Am.  Kep.  885. 
In  Harding  ▼.  Heirs  and  Crediton  of  Waters^  6  Lea,  3S4,  the  contrary  of  the  principal 
case  was  held.  The  court  said  :  ''  Did  this  authorize  the  writing  of  a  formal  guaranty 
above  Lusk's  signature  i 

'*  This  question  is  by  no  means  one  of  the  first  impression  in  this  State.  Many  decisions 
have  been  made  upon  It  and  analogous  questions  by  this  court.  In  other  States,  and  in 
the  Supreme  Oourt  of  the  United  States,  much  has  been  written  and  decided  bearing 
upon  it." 

**  Our  first  case  was  that  of  Comparrcev.  BrocHway,  11  Humph.  855,  decided  by  this  court 
(McKiNNET,  J.)  in  1850.  This  decision  has  been  followed,  has  been  criticised,  has  been 
evaded,  and  finally,  as  it  seems  to  us,  has  had  its  force  broken  effectually  by  the  decision 
in  the  case  of  Rivers  v.  Thomas,  1  Lea,  640  j  s.  c  ,  27  Am.  Bep.  784. 

*'  For  Judge  MoKinnet^s  legal  acumen  and  general  ability,  no  one  has  a  higher  estimate 
than  the  writer  of  this  opinion .  An  indorsement  upon  a  paper,  made  by  one  who  is  not 
its  payee,  before  or  without  the  indorsement  of  the  payee,  he  holds  to  create  only  the 
obligation  of  an  ordinary  indorser,  unless  there  is  an  express  agreement  with  him  that  he 
is  to  be  held  otherwise  ;  a  different  liability,  he  says,  could  not  be  implied  from  the  facts 
and  drcamstances  surrounding  the  transaction.  With  this  holding  dissatisfaction  was 
soon  manifested  at  the  bar,  and  attempts  were  soon  made  to  evade  its  force.  The  decision 
would  seem  to  have  had  its  origin  in  a  failure  to  take  the  distinction  between  notes  made 
to  be  discounted,  or  sold  to  raise  money  upon,  and  notes  given  to  a  payee  for  the  loan  of 
money  or  for  property  purchased  from  him.  When  it  once  appeared  that  the  paper  was  of 
the  latter  description,  It  became  impossible  that  any  force  could  be  given  to  the  indorse^ 
ment  as  an  ordinary  one.  The  payee  would,  in  such  a  case,  be  first  indorser,  and  of  course 
liable  to  the  second,  who  would  be  liable  to  nobody.  To  avoid  this  difficulty,  Judge  Mc- 
KiKNET  suggested  that  the  payee  might  make  a  restricted  indorsement,  and  thus  give  one 
to  whom  the  note  might  be  sold,  a  right  against  the  second  indorser.  But  would  not  this 
be  bad  faith  on  the  payee's  part  toward  the  second  indorser,  and  enable  him,  In  case  he 
bad  to  pay  the  money  to  a  bona  fide  holder,  to  treat  the  first  indorser  as  one  who  had 
made  no  rwtrlction  ?  Otherwise ,  he  who  having  signed  his  name  intending  only  to  become 
second  indorser,  could  be  made  first  indorser  at  the  will  of  the  payee.  Besides,  it  would 
not  be  easy  to  find  a  market  for  a  note  thus  indorsed,  and  it  would  be  difficult  for  one  buy- 
ing such  a  note  to  make  himself  out  a  hi}tia  fide  holder.  So  that  In  the  case  of  money 
loaned  by  a  payee,  the  indorsement  of  a  third  party,  though  intended  to  mean  something 
to  the  payee,  would  in  fact  mean  nothing. 

**  The  case  of  Clouston  v.  Barbicre,  A  Sneed,  336,  decided  in  1857,  by  Judge  Caruthbrs, 
merely  follows  the  case  of  Com j>aree  v.  Brwkuxiyy  and  reiterates  the  doctrine  that  the 
agreement  must  be  express,  that  is,  to  vary  the  liability  of  an  indorser  from  that  which 
regularly  attaches  to  him.  In  the  case  of  Newell  v.  WUliams,  5  Sneed,  208,  Judge  McKnnacr 
says  the  proof  of  an  intent  to  assume  a  larger  liability  than  that  of  an  ordinary  indorser, 
must  be  full  and  satisfactory.  And  in  Brinkley  v.  Bftyd^  9  Heisk.  1.V),  Judge  Sneed  sa}'^ 
that  parol  proof,  at  law,  for  such  a  purpose  is  Inadmissible.  This  series  of  decisions  is  in 
oonfiict  with  the  course  of  decisions  of  most  of  the  States  of  the  Union,  a  great  number 
of  which  are  collected  in  the  case  of  Rivers  v.  ITtomoit,  decided  by  Judge  Cooper  and  re- 
ported Inl  Lea,  649  ;  s.  c,  S7  Am.  Rep.  781.  They  are  in  conflict  with  the  course  of  decisions 
in  the  Supreme  Court  of  the  United  States  (Rcy  v.  Simptum^  22  How.  341),  and  with  the 
utmost  deference  for  the  distinguished  gentlemen  who  made  them,  were  contrary  t) 
principle.  Why,  when  it  wai  once  admitted  that  parol  proof  might  be  made  with  a  view 
to  show  the  true  intent  with  which  an  irregular  indorsement  was  made,  should  that  proof 
be  confined  to  an  express  agreement  f  Why  should  not  facts  and  circumstances,  some- 
times as  strong  to  show  Intent  as  an  express  declaration,  be  admitted  ?  All  of  the  thive 
cases  preceding  that  of  Brinkley  v.  Bajftl  concede  that  parol  proof  might  he  made.  Since 
the  cases  above  mentioned  of  our  court,  several  other  decisions  of  the  same  court  have 
been  made  bearing  upon  the  question .  The  opinions  in  these  cases,  looking  to  the  maxim 
stare  decisis,  have  dealt  tenderly  with  the  previous  course  of  decision,  and  endeavored  as 
far  as  possible  to  reconcile  themselves  with  them.  This  was  consistent  with  sound 
philosophy  In  the  progress  of  the  law.  The  case  of  Iser  v.  Cohen,  \  Baxt.  421,  decided  by 
Judge  Deaoerick  in  1872,  was  a  small  advance  upon  the  previous  decisions,  holding  an  irreg- 
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ular  iudorser  liable  upon  proo^of  facts  and  circumstanoes,  short  of  any  express  agreemeDt^ 
In  1878,  Judge  Cooper,  In  the  case  of  Rivers  ▼.  Thomas^  1  Lea,  619 ;  s.  c  27  Am.  Bep.  78i, 
gave  the  opinion  of  the  court,  and  although  the  facts  there  were  not  precisely  similar  to 
those  in  the  case  now  before  us,  yet  they  Involved  the  discussion  of  precise^  the  same 
principles.  With  every  disposition  on  the  part  of  the  court  to  preserve  rather  than  to 
destroy  the  previous  decisions,  be^nning  with  Comparce  v.  Brodeway  and  ending  with 
Brinkley  v.  Bttyd,  and  to  roconcilo  them  with  the  decisions  then  being  made,  it  is  manifest 
that  In  their  most  important  feature  they  have  been  overruled.  The  principle  established 
in  this  last  case  is,  that  all  of  the  facts  and  circumstances  accompanying  one  of  these 
irregular  indorsements  may  be  looked  at  to  arrive  at  the  true  intent  of  the  party  making  it. 
'*  We  are  of  opinion  that  Judge  Cufvord,  In  the  case  of  Rey  v.  Simpson,  28  How.  841, 
has  laid  down  a  safe  and  true  rule  in  regard  to  such  irrgular  indorsements  as  the  present. 
He  says :  *  When  a  promissory  note,  made  payable  to  a  particular  person  or  order  as  in 
this  case,  Is  first  Indorsed  by  a  third  person,  such  i>erson  is  held  to  be  an  original  promisor, 
guarantor,  or  indorser,  according  to  the  nature  of  the  transaction  and  the  understanding 
of  the  parties  at  the  time  the  transaction  took  place .  If  he  put  his  name  on  the  back  of 
the  note  at  the  time  it  was  made,  as  surety  for  the  maker,  and  for  his  accommodation  to 
give  him  credit  with  the  payee,  or  if  he  participated  in  the  consideration  for  which  the 
note  was  given,  he  must  be  considered  as  a  joint  maker  of  the  note.  On  the  other  hand, 
if  his  indorsement  was  subsequent  to  the  making  of  the  note,  and  he  put  his  name  there 
at  the  request  of  the  maker,  pursuant  to  a  contract  with  the  payee  for  further  indulgence 
or  forbearance,  he  can  only  be  held  as  a  guarantor ;  but  if  the  note  was  intended  for  dis- 
count, and  he  put  his  name  on  the  back  of  it  with  the  understanding  of  all  parties  that 
his  indorsement  would  be  inoperative  until  it  was  indorsed  by  the  payee,  he  would  then 
be  liable  only  as  second  indorser,  in  the  commercial  sense,  and  as  such,  would  clearly  be 
entitled  to  the  privileges  which  belong  to  such  indorser.*  Our  only  dissent  from  this  rule 
is,  that  we  should  regard  the  indorser  in  both  of  the  two  first  cases  supposed  as  a  guar- 
antor. The  contract  of  guarantee  can  be  implied  from  facts  and  circumstanoes  attending 
the  making  of  the  irregular  indorsement,  and  an  express  undertaking  is  not  necessary  to 
make  such  case." 


Moore  v.  State. 

(U  Vroom,  808.) 


,C9mtUutianal  law — stcUuts  extending  time  far  proseeuHon  ofofen»t%  olrMkif 

"barTedL, 

A  statute  extending  the  time  previously  limited  for  the  prosecution  of  criminal 
offenses  is  void  as  to  offenses  upon  which  the  time  previouslj  limited  has 
already  run.    {See  note,  p.  577.) 

ERROR  to  Supreme  Court,   from  conviction   of  misdemeanor. 
The  opinion  states  tlie  point. 
The  case  below  is  reported  in  13  Vroom,  208. 

A.  F.  ScTtenck,  for  plaintiff  in  error. 

C\  T.  Cowenhoven,  prosecutor  of  the  pleas  of  Middlesex  county, 
for  State. 
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DixoK,  J.  An  act  passed  March  18,  1796  (Pat.  L.,  p.  208), 
entitled  "  An  act  for  the  punishment  of  crimes,"  provided  in  sec- 
tion 73,  that  no  person  should  be  prosecuted,  tried  or  punished  for 
any  offense  not  punishable  with  death,  unless  the  indictment  for 
the  same  should  be  found  within  two  years  from  the  time  of  com- 
mitting the  offense.  This  law  continued  in  force,  without  change, 
until  March  14,  1879,  when  a  proviso  was  added  to  the  effect,  that 
for  a  certain  class  of  offenses,  a  person  may  be  prosecuted,  tried 
and  punished  **  where  the  indictment  has  been  or  may  be  found 
within  five  years  from  the  time  of  committing  the  offense."  Pamph. 
L.,  1879,  p.  183. 

In  September,  1879,  the  plaintiff  in  error  was  indicted  in  the  Mid- 
dlesex Oyer  for  an  offense  of  the  class  last  mentioned,  and  upon 
his  trial,  it  appeared  that  his  misdemeanor  was  committed  more 
than  two  years  before  March  14,  1879.  He  therefore  insisted  upon 
an  acquittal  under  the  statute  of  1796,  but  the  defense  was  over- 
ruled and  he  was  convicted.  The  conviction  having  been  affirmed 
by  the  Supreme  Court,  is  now  before  this  court,  and  the  question 
presented  by  the  record  is,  whether  the  defense  set  up  at  the  trial 
is  valid  in  law. 

If  the  act  of  1879  reached  offenses,  which  at  the  time  of  its 
passage,  had  become  dispunishable  by  force  of  the  law  of  1876,  then 
the  judgment  below  is  legal,  otherwise  not. 

Upon  the  trial  and  in  argument  here,  the  question  was  treated 
as  depending  solely  on  the  power  of  the  legislature.  It  was  con- 
ceded that  the  language  and  purpose  of  the  amendment  of  187^ 
embraced  the  plaintiff's  case,  but  it  was  denied  that  at  so  late  a  date 
a  valid  law  could  be  passed  to  punish  his  crime.  We  will  dispose 
of  the  case  upon  the  question  thus  presented. 

The  plaintiff's  first  position  is,  that  by  the  lapse  of  two  years  he  ac- 
quired a  vested  right  not  to  be  prosecuted  or  punished  for  his  offense^ 
which  the  legislature  could  not  take  away. 

In  considering  this  position,  an  analogy,  which  is  obviously  sug- 
gested, is  that  of  statutes  for  the  limitation  of  civil  actions. 

It  is  well  settled  that  such  laws  usually  relate  to  the  remedy  and 
not  directly  to  the  right.  They  are  not  to  be  considered  as  elements 
entering  into  contracts,  for  it  is  said,  parties  do  not  look  forward 
to  a  breach  of  their  bargains,  but  to  the  performance.  Ogden  v. 
/Saunders,  12  Wheat.  213  ;  Don  v.  Lippniann,  5  CI.  &  Fin.  1. 

Hence  in  the  United  States^  it  is  held  that  a  law  passed  sub^ 
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sequently  to  a  contract^  and  changing  the  period  of  limitation^  is 
not  necessarily  a  law  impairing  the  obligation  of  the  contract  (3 
Pars,  on  Cont.  557),  and  ordinarily  courts  disregard  the  limitation 
fixed  in  the  place  of  the  contract  or  tort,  and  enforce  only  that  of 
the  Uxfori.  Oulick  v.  Loder,  1  Green,  68  ;  Townsend  v.  Jemison, 
9  How.  407. 

But  since  it  is  a  general  and  indisputable  rule,  that  where  there 
is  a  legal  right,  there  is  also  a  legal  remedy  by  suit  or  action  at  law 
(3  Bl.  Com.  23),  it  follows  that  where  the  remedy  by  action  is 
tolled,  the  right  also  is  legally  extinguished,  so  far  forth  as  that 
remedy  was  necessary  for  its  enforcement. 

Usually  the  bar  of  a  statute  limiting  transitory  actions  is  said  not 
to  extinguish  the  right,  because  such  actions  may  be  brought  any- 
where, while  the  statute  can  have  no  effect  beyond  the  territory  of 
the  sovereign  that  enacted  it ;  therefore  the  right  remains  to  sup- 
port such  action  wherever  the  lex  fori  will  permit  it  to  be  brought. 
But  even  under  these  statutes,  if  .the  subject-matter  of  an  action 
and  the  opposing  claimants  of  the  right  have  continued  within  the 
same  jurisdiction  until  the  statutory  term  has  expired,  the  title  is 
transferred  to  him  in  whose  favor  the  bar  exists,  and  that  title  will 
be  recognized  and  upheld  in  the  tribunals  of  other  States,  as  well. 
Newhy^s  Adm^rs  v.  Blakey,  3  H.  &  M.  57  ;  Brent  v.  Chapman,  5 
Cr.  358  ;  Shelby  v.  Guy,  11  Wheat.  361  ;  Tliompson  v.  Caldwell, 
3  Lit.  (Ky. )  137  ;  Story's  Conf.  of  Laws,  §  58!^  b  ;  Huher  v.  SMner, 
2  Bing.  N.  C.  202  ;  Don  v.  Lippma^m,  5  CI.  &  Fin,  1. 

In  regard  to  local  actions,  the  bar  of  the  local  statute  extinguishes 
the  right,  so  far  as  the  suit  prohibited  is  the  legal  means  of  vindicat- 
ing the  right.  Thus  in  England  certain  possessory  actions  existed 
for  enforcing  the  right  to  possession  of  lands  ;  when  these  actions 
had  become  barred,  the  right  of  possession  was  transferred  to  him 
that  before  had  possession  only,  and  the  former  owner  had  the  mere 
right  of  property.  3  Bl.  Com.  194  5  Taylor  v.  Horde,  1  Bjirr.  60, 
119.  But  when  as  by  a  Jamaica  statute,  it  was  provided  that  after 
seven  years'  possession  of  land  under  a  deed,  the  act  might  be 
pleaded  in  bar  in  any  suit,  claim  or  demand  brought  against  the 
possessor  by  any  person  whatsoever,  then  it  was  decided  that  the 
possession  was  converted  into  a  positive,  absolute  title  against  all  the 
world.     Beckford  v.  Wade,  17  Ves.  87. 

And  it  has  been  repeatedly  adjudged  that  a  statute,  which  bars 
all  remedy,  gives  a  perfect  title,  with  all  its  incidents.     Knox  v. 
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Clevdajid,  13  Wis.  249  ;  Moore  v.  Luce,  29  Pehn.  St.  262  ;  Leffifiy- 
well  V.  Warre?iy  2  Black,  599  ;  2  Wash.  Real  Prop.  574  ;  Cooley's 
€onst.  Lim.  365. 

In  Mooi'e  v.  Luce,  Chief  Justice  Lewis  said,  "Laws  never 
deliberately  take  away  all  remedy  without  an  intention  to  destroy 
the  right.  When  all  remedies  are  taken  away  after  a  specified  period 
of  neglect  in  asserting  rights,  and  when  this  is  done  for  promoting 
the  best  interests  of  society,  the  right  itself  is  destroyed."  Said 
Judge  SwAYNE,  in  Von  Hoffman  v.  City  of  Qumcy,  4  Wall.  535, 
552,  "  Without  the  remedy,  the  contract  may,  in  the  sense  of  the 
law,  be  said  not  to  exist."  And  Washingtox,  J.,  in  Green  v. 
Biddle,  8  Wheat.  1,  76,  *' If  there  be  no  remedy,  the  law  necessarily 
presumes  a  want  of  right." 

Now  in  all  these  classes  of  cases,  the  courts  have  decided  that  the 
rights  acquired  by  reason  of  these  statutes  of  limitation,  whether 
they  were  rights  of  property  or  simply  rights  jto  defeat  suits,  and 
whether  the  suits  arose  ex  contractti  or  ex  delicto,  could  not  be  taken 
away  by  the  repeal  or  modification  of  the  law. 

In  Wright  v.  Oakley,  5  Mete.  400,  401,  Chief  Justice  Shaw  in- 
timated that  it  might  not  be  proper,  in  technical  strictness,  to  say 
that  a  man  had  a  vested  right  to  plead  the  statute  of  limitations, 
«o  that  it  could  not  be  taken  away  by  an  express  act  of  the  legisla- 
ture ;  but  he  declined  to  give  such  an  effect  to  tlie  statute  then 
before  him  or  definitely  to  concede  that  any  enactment  could  so 
operate.  In  Ball  v.  Wyeth,  99  Mass.  338,  the  court  still  expresses 
'* grave  doubt"  of  the  authority  of  the  legislature  to  give  an  action 
after  the  bar  of  the  statute  is  complete.  But  other  tribunals  have 
gone  further  than  the  expression  of  doubts,  and  have  distinctly 
denied  the  existence  of  such  authority.  In  the  following  cases  it 
was  directly  adjudged  that  the  legislature  had  not  the  power: 
I^atight  V.  Ofieal,  1  111.  36;  Sprecker  v.  Wakeley,  11  Wis.  432;  Far- 
rxeh  V.  Eager,  15  id.  532 ;  Bagg^s  Appeal,  43  Penn.  St.  512 ;  Mc- 
Kinney  v.  Sprvhger,  8  Blackf.  506 ;  Stipp  v.  Brown,  2  Ind.  647 ; 
Davis  V.  Minor,  1  How.  (Miss.)  183 ;  28  Am.  Dec.  325;  Woodman 
v.  Fulton,  47  Miss.  682  ;  Martin  y.  Martin,  35  Ala.  560;  Oirdnery, 
Stephens,  1  Heisk.  280;  Atkinson  v.  Duntap,  50  Me.  Ill;  Ryder  v. 
Wilson's  Eafrs,  12  Vroom,  9. 

This   conclusion  has  usually  been  grounded   upon  the  general 
principle  that  it  is  not  within  the  appropriate  sphere  of  legislative 
action  to  pass  laws  taking  away  vested  rights  without  the  fault  or 
Vol,  XXXIX— 71 
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neglect  of  their  owner ;  and  perhaps  in  some  States  there  was  not, 
at  least  until  recently,  any  express  constitutional  prohibition  against 
the  exercise  of  such  a  power.  Nevertheless,  that  it  was  forbidden 
by  fundamental  principle,  is  established  (to  adopt  the  language  of 
Chief  Justice  Kent,  in  Dash  v.  Van  Kleet:ky  7  Johns.  508;  5  Am. 
Dec.  291),  by  a  "  train  of  authority,  declaratory  of  the  common  sense 
and  reason  of  the  most  civilized  States,  ancient  and  modem,  sufficient 
to  put  it  at  rest,  and  to  cause  not  only  the  judicial,  but  even  the  legis- 
lative authority  to  bow  with  reverence  to  such  a  sanction. "  But 
besides  there  is  in  the  bill  of  rights,  forming  part  of  the  Constitution 
of  this  State,  a  declaration,  which  I  think  plainly  implies  such  an 
inhibition,  viz.,  'Uhat  all  men  have  a  natural  and  inalienable  right 
of  enjoying  and  defending  life  and  liberty  and  of  acquiring,  pos- 
sessing and  protecting  property ; "  for  it  seems  idle  to  assert,  in  an 
instrument  designed  to  indicate  and  limit  the  powera  of  government, 
that  a  right  is  natural  and  inalienable,  if  it  can  be  destroyed  or 
taken  away  by  the  mere  will  of  the  legislature.  Moreover,  there 
is  now,  I  apprehend,  incorporated  in  the  Constitution  of  the  United 
States,  a  restriction  upon  the  States  which  effectually  prevents  the 
wielding  of  such  authority.  Article  XIV,  section  1,  of  the  recent 
amendments,  declares  that  "no  State  shall  deprive  any  person  of 
life,  liberty  or  property,  without  due  process  of  law."  It  may  be 
impossible,  it  certainly  would  be  presumptuous,  to  attempt  to  frame 
a  definition  of  **due  process  of  law,"  which  shall  embrace  all  and 
only  all  the  cases  which  a  just  mind  will  perceive  to  be  included  in 
it ;  but  if  an  enactment  of  the  legislature  which  purports  simply 
to  strip  a  man  of  his  right  to  protect  his  property,  be  such  process, 
then  the  provision  is  not  of  sufficient  value  to  warrant  its  insertion 
in  the  organic  law.  That  such  a  statute  is  not  "the  law  of  the 
land"  or  "due  process  of  law,"  is  clearly  averred  and  maintained 
in  Davidson  v.  New  Orleans,  96  XJ.  S.  97,  and  in  Maxwell  v.  Goef- 
schtus,  11  Vroom,  383  ;  s.  c,  29  Am.  Rep.  242,  and  Ciises  there 
cited. 

It  thus  then  appears  to  be  settled  by  numerous  decisions  in  civil 
causes,  that  when  a  right  of  action  is  barred  by  a  statute  of  lim- 
itations, it  cannot  be  revived  by  act  of  the  legislature  and  that 
when  such  a  right  is  so  barred  in  favor  of  one  having  possession  of 
property  (if  there  be  no  conflicting  jurisdictions),  the  possessor  be- 
comes the  owner  of  the  proi>erty,  with  all  the  incidents  of  owner- 
ship, and  his  title  cannot  be  impaired  by  subsequent  legislation. 
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Whether  these  decisions  rest  upon  express  constitutional  declara- 
tions, or  upon  still  deeper  principles,  underlying  all  popular  gov- 
ernment, is  not  so  important  to  the  present  inquiry  as  is  the  fact 
that  the  stability  of  their  foundation  is  assured. 

We  come  now  to  examine  whether  the  rights  and  liabilities  con- 
sequent upon  crimes  are  analogous  to  those  which  attend  civil  in- 
juries, what  effect  our  statute  of  limitations  purports  to  have  upon 
such  consequences,  and  whether  there  are  as  strong  reasons  as  in 
civil  matters  for  considering  that  effect  permanent. 

Before  committing  any  offense,  the  citizen  had  a  natural  and  ab- 
solute right  to  life  and  liberty.  By  his  offense,  the  State  acquired 
the  right  to  deprive  him  of  life  or  of  liberty  to  the  extent  prescribed 
by  the  violated  law.  The  citizen  remained  in  possession  of  life  and 
liberty,  but  his  possession  was  liable  to  be  disturbed  by  means  of  a 
prosecution  to  be  instituted  by  the  State  according  to  law.  His 
offense  however  wss  local,  and  subjected  his  possessions  to  impair- 
ment only  within  the  jurisdiction  whose  laws  he  had  broken.  In 
these  respects,  the  relation  between  tlie  offender  and  the  State  cor- 
responds to  that  between  one  having  tlie  possession  of  land  without 
the  right  of  possession  and  one  entitled  to  invade  that  possession  by 
action  at  law.  In  both  eases  there  is  a  right  of  suit  which  must  be 
pursued,  if  at  all,  within  and  under  the  laws  of  a  single  jurisdiction, 
and  in  both  cases  the  wrong-doer  holds  a  possession  which  only 
such  legal  prosecution  can  take  away. 

In  view  of  this  position  of  things  tlie  statute  of  limitations 
declares  that  no  person  shall  be  prosecuted,  tried,  or  punished  for 
an  offense  unless  the  indictment  be  found  within  two  years  after 
the  crime.  Tliis,  in  effect,  enacts  that  when  the  specified  i>eriod 
shall  have  arrived,  the  right  of  the  State  to  prosecute  shall  be  gone, 
and  the  liability  of  tlie  offender  to  be  punished,  to  be  deprived  of 
his  liberty,  shall  cease.  Its  terms  not  only  strike  down  the  right  of 
action  which  the  State  had  acquired  by  the  offense,  but  also  remove 
the  flaw  which  the  crime  had  created  in  tlie  offender's  title  to 
liberty.  In  this  respect  its  language  goes  deejier  than  statutes  bar- 
ring civil  remedies  usually  do.  They  expressly  take  away  only  the 
remedy  by  suit,  and  that  inferentially  is  held  to  abate  the  right  which 
such  remedy  would  enforce,  and  perfect  the  title  which  such 
remedy  would  invade;  but  this  statute  is  aimed  directly  at  the 
very  right  which  the  State  has  against  the  offender,  the  right  to 
punish,  at  the  only  liability  which  the  offender  has  incurred,  and 
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declares  that  this  riglit  and  tliis  liability  arc  at  an  end.  Corre- 
sponding iiro visions  in  a  statute  concerning  lands  would  undoubt- 
edly be  held  to  extinguisii  every  vestige  of  right  in  him  wlio  had 
not  asserted  his  claim,  and  to  perfect  the  title  of  tlic  possessor. 
Giving  them  the  same  force  regarding  crimes  they  annihilate  the 
State's  i)ower  to  punish,  and  restore  the  offender's  rights  to  their 
original  status. 

The  next  question  is,  whether  this  condition  is  as  permanent  and 
unassailable  by  subsequent  legislation  as  it  would  be  if  it  i)ertained 
to  civil  rights  and  remedies. 

If  the  legislature,  by  declaring  tliat  because  of  the  lapse  of  time 
it  will  withhold  all  remedies,  transfers  the  property  of  one  citizen  to 
another,  so  absolutely  that  no  after-enactment  can  restore  it,  does 
the  legislature,  by  declaring  that  for  the  same  cause  its  own  right 
to  proceed  against  the  life  and  li})erty  of  the  citizen  has  ceased,  ob- 
literate its  own  claim  so  absolutelv  that  no  after-enactment  can  re- 
store  it?  It  sliould  seem  that  he  who  gave  a  negative  answer  to  this 
inquiry  ought  to  furnisli  cogent  reasons  for  his  position.  To  the 
common  sense,  it  would  appear  that  the  power  of  tlie  State  to  waive 
a  forfeiture  to  itself  was  at  least  as  comiileto  as  its  authority  to  deny 
i-emedies  to  its  citizens,  and  that  life  and  liberty  were  entitled  to  a 
shield  as  impenetrable  as  that  of  i)roix?rty. 

But  let  us  see  whether  the  bases,  \\\M>n  which  the  inviolability  of 
property  is  said  to  rest,  underlie  also  life  and  lil)erty.  It  is 
asserted  that  it  is  not  within  the  appropriate  sphei"0  of  legislation  to 
take  away  vested  rights  of  property  without  the  fault  or  neglect  of 
their  owner  ;  tliat  government  exists  to  guard  such  rights,  not  to 
destroy  them.  So  far  as  this  is  true,  it  is  axiomatic  ;  no  advocate 
of  free  institutions  will  deny  it ;  none  can  prove  it.  I  avow  the 
same  principle  as  to  life  and  liberty.  But  it  may  be  alleged  that 
in  the  case  in  hand,  these  rights  are  assailed  because  of  the  crime 
of  their  possessor.  The  answer  is,  that  notwithstanding  that  crime, 
they  had  resumed  their  natural  character.  And  if  it  be  suggested 
that  after  the  so-called  resumption,  they  still  remained  subject  to  a 
change  of  legislative  purpose  as  to  the  State's  duty  to  punish  crime, 
the  query  then  arises,  why  rights  of  proi)erty  acquired  under  limi- 
tation laws  do  not  also  remain  subject  to  a  change  of  legislative 
purpose  as  to  the  State's  duty  to  furnish  remedies  for  private 
wrongs.  The  duties  are  equally  obligatory  ;  and  we  are  brought 
back  to  the  assertion  that  the  rights  are  alike  protected  by  funda- 
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mental  principle,  an  assertion  to  be  either  accepted  as  an  axiom  or 
rejected. 

Then,  as  to  express  restraints  upon  the  legislature.  We  have 
seen  that  the  bill  of  rights  of  New  Jersey  places  first  among  those 
which  are  natural  and  inalienable  that  of  enjoying  and  defending 
life  and  liberty,  and  that  the  Federal  amendment  enumerates 
these  blessings  before  property,  as  possessions  of  which  no  State 
shall  deprive  any  person  without  due  process  of  law.  Certainly  no 
inference  unfavorable  to  the  claim  of  the  plaintiff  in  error  can  be 
drawn  from  these  provisions.  But  it  is  intimated  that  the  prohibi- 
tion against  taking  private  property  for  public  use  without  just 
compensation  implies  a  prohibition  against  taking  such  property 
for  private  use,  even  with  compensation  ;  and  it  is  urged,  that  as 
there  is  no  such  enactment  whence  to  infer  similar  protection  to 
life  and  liberty,  therefore  such  protection  is  wanting.  I  cannot 
think  it  reasonable  to  draw  such  an  inference  from  such  premises. 
The  same  line  of  argumentation  would  lead  to  the  position,  that  if 
there  were  no  other  express  constitutional  restraint,  life  and  liberty 
could  be  taken  away  arbitrarily  by  the  legislature,  for  either  public 
or  private  convenience,  and  without  any  attempt  at  compensation. 
Such  a  conclusion  is  utterly  inadmissible,  because  utterly  repugnant 
to  our  ideas  of  the  purposes  of  the  social  compact.  On  the  contrary, 
life  and  liberty  can  be  taken  away  by  the  legislature,  never  for 
private  convenience,  nor  ever  for  public  convenience,  save  in  tliose 
junctures  where  the  preservation  of  society  is  the  motive  for  con- 
ceding the  power.  The  personal  right  needs  not  to  be  proved,  but 
the  necessity  of  the  public  power  must  be  established. 

Then  if  on  the  other  hand,  we  regard  the  sphere  in  which  it  is 
admitted  that  the  State  may  invade  the  right  of  i)ersonal  security, 
it  will  be  evident  how  many  others  express  restraints  our  Constitu- 
tion has  placed  upon  this  power.  The  only  province  in  wliich  such 
authority  is  called  into  constant  or  even  frequent  exercise,  is  for 
the  detection  and  punishment  of  crimes.  But  ia  tliis  domain,  the 
presentment  or  indictment  of  a  grand  jury  must  precede  the  citi- 
zen's being  held  to  answer,  except  in  matters  particularly  enumer- 
ated ;  he  must  have  the  privilege  of  the  writ  of  habeas  corpus, 
unless  in  rebellion  or  invasion  the  public  safety  requires  its  suspen- 
sion ;  he  is  entitled  to  be  released  on  reasonable  bail,  save  in  capital 
cases ;  he  has  the  right  to  a  sjieedy  and  public  trial  before  an 
impartial  jury,  to  be  informed   of  the  nature  and  cause  of  the 
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accusation  against  him,  to  be  confronted  with  the  State's  witnesses, 
and  to  have  compulsory  process  for  his  own,  and  to  have  the  assist- 
ance of  counsel  in  his  defense  ;  if  acquitted,  he  cannot  be  again 
tried  for  the  same  offense  ;  if  convicted,  no  excessive  fine  or  cruel 
and  unusual  punishment  may  be  imposed.  Certainly  no  such 
guards  are  thrown  by  the  organic  law  around  the  rights  of  property, 
as  these  with  which  it  protects  life  and  liberty,  against  the  State ; 
and  if  it  can  be  gathered  from  that  instrument  that  the  legislature 
cannot  take  away  from  the  citizen  a  title  or  a  defense  for  property 
which  he  has  acquired  under  the  law,  a  fortiori  must  it  be  thence 
deduced  that  such  a  power  may  not  be  wielded  against  life  or 
liberty. 

Thus  we  conclude  that  every  reason  which  has  pressed  courts  to 
ascribe  finality  to  the  limitation  of  civil  remedies,  when  once  it  has 
attached,  impels  this  court  to  predicate  the  same  conclusiveness  of 
the  bar  against  criminal  prosecutions.  See  Tlionipson  v.  State,  54 
Miss.  740. 

Just  here  it  may  be  proper  to  notice  two  objections  that  are 
presented  against  this  decision.  One  is  mentioned  in  the  opinion 
of  the  learned  chief  justice  in  this  case  before  the  Supreme 
Court,  to  wit,  that  it  seems  to  run  into  the  absurd  for  a  crim- 
inal to  assert  an  indefeasible  right  as  against  the  legislature, 
not  to  be  tried  or  punished  for  his  offense  after  a  specified  time, 
for  such  a  claim,  he  says,  assumes  the  semblance  of  an  assertion 
that  the  criminal  act  was  done  in  w^liiinco  on  such  an  expectation. 
Such  is  the  respect  entertained  for  tliis  skilled  jurist  and  logician  by 
the  bench  and  bar  of  the  State,  tliat  to  dissent  from  his  deliberate 
conclusions  creates  in  the  mind  an  uneasy  apprehension  of  mistake  ; 
but  one  cannot  help  seeing,  that  in  making  the  foregoing  statement, 
he  has  overlooked  the  fact  tliat  in  civil  matters,  the  indefeasibility 
of  the  bar  is  not  made  to  at  all  depend  iq>on  tlie  notion  that  the 
statutory  limitation  entered  into  tlie  tlioughts  of  the  defendant 
when  doing  the  act  to  be  defended.  This  idea  is  expressly  repudia- 
ted in  the  cases,  for  if  of  any  force,  it  would  make  the  statute  un- 
changeable as  soon  as  tlie  iirescribed  tenn  began  to  run,  a  claim 
which  no  court  has  ever  sanctioned.  It  is  a  defense  acquired,  not 
the  hope  of  one,  which  is  indefeasil)le.  Until  the  fixed  period  has 
arrived,  tlie  statute  is  a  mere  regulation  of  the  remedy,  and  like 
other  such  regulations,  subject  to  legislative  control  ;  but  afterward 
it   is  a  defense,  not   of  grace,  but  of  right ;  not   contingent  but 
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absolute  and  vested  ;  and  like  other  such  defenses,  not  to  be  taken 
away  by  legislative  enactment. 

The  other  objection  is  suggested  by  Mr.  Bishop  in  his  treatise  on 
Statutory  Crimes,  section  266,  to  the  effect  that  a  criminal  statute 
of  limitations  simply  withholds  from  the  courts  jurisdiction  over 
the  offense  after  the  specified  period,  and  it  is  competent  for  the 
legislature  to  revive  the  old  jurisdiction  or  create  a  new  one,  when 
the  prosecution  may  proceed. 

Evidently  the  same  doctrine  would  upset  the  uniform  train  of 
decisions  in  civil  causes — and  moreover,  it  would  be  a  strained  and 
unnatural  interpretation  of  our  act  to  say  that  it  simply  withholds 
jurisdiction  from  the  courts.  Its  language  is  '*  no  person  shall  be 
prosecuted,  tried  or  punished."  It  does  not  relate  to  the  courts, 
Ibut  to  the  person  accused.  The  answer  which  under  it  the  defend- 
ant must  make  to  an  accusation  before  tlie  tribunal  which  once  had 
the  right  to  punish  him  is,  not  that  the  court  has  no  jurisdiction  to 
inquire  into  his  guilt  or  innocence  and  pass  judgment,  but  that 
after  inquiry  the  court  must  pronounce  judgment  of  acquittal. 
And  probably  no  one  would  contend  that  after  such  judgment  any 
change  in  the  law  could  legally  subject  the  defendant  to  a  second 
prosecution.  Yet  I  suppose  an  acquittal  by  a  court  without  jurisdic- 
tion is  void.  Hawk.  PI.  Cr.  bk.  2,  ch.  35.  It  cannot  be  maintained 
then  that  the  act  impairs  jurisdiction. 

We  now  come  to  a  second  position  taken  by  the  plaintiff  in  error, 
that  the  statute  of  1879,  so  far  as  it  purports  to  reach  his  case,  is 
an  ez  post  facto  law.  If  it  be,  it  is  expressly  prohibited  by  both 
State  and  Federal  Constitutions. 

It  has  already  been  seen  that  at  the  time  this  act  was  passed,  the 
plaintiff  was,  under  pre-existing  laws,  relieved  from  all  liability  to 
punishment  for  his  offense,  and  if  there  be  now  any  such  legal 
liability,  it  is  because  that  liability  has  been  created  by  the  statute 
in  review.  The  question  therefore  is,  whetlier  a  law  which  createg 
a  liability  to  punishment  for  a  preceding  offense  is  an  ex  post  facto 
law. 

Ex  post  facto  laws  are  in  a  general  sense  enactments  after  the 
facts  to  which  they  relate,  and  the  expression  would  include  both 
criminal  and  civil  statutes.  Burrill's  L.  Die,  sub  9iom,  In  Den  v. 
Goldtrap,  Coxe,  272,  A.  D.  1795,  Chief  Justice  Kiksey,  in  the 
Supreme  Court,  said  of  a  law  for  the  recording  of  pre-existing  mort- 
gages, "  this  act,  strictly  speaking,  is  ea;jt?o5//flc^o."  Not  long  after« 
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ward,  the  same  court  adjudged  a  statute  declaring  that  in  certain 
cases  payments  made  in  continental  money  should  be  credited  as 
specie  (Pat.  L.  p.  172),  to  be  a,n  ex  post  f ado  ia,w,  and  as  such,  un- 
constitutional, 4  Halst.  (Appendix)  444 ;  and  in  State  v.  Park" 
hurst,  decided  in  1802,  and  reported  in  the  same  appendix,  Chief 
Justice  KiRKPATRiCK  said  that  a  law  depriving  a  man  of  one  office, 
because  of  his  holding  some  other  office,  might  perhaps  be  ques- 
tioned as  an  ea?/?05//ac:/o  law.  See  also  Justice  Johnson's  refer- 
ences in  appendix,  2  Pet.  681. 

But  it  has  now  long  been  settled,  that  as  used  in  our  Constitutions, 
the  phrase  embraces  only  retrospective  statutes  of  a  criminal  or 
penal  character.  To  what  extent  it  includes  these  is  not  definitely 
determined.  It  has  semetimes  been  said  that  at  the  time  of  the 
adoption  of  the  Federal  Constitution,  the  words  had  acquired  a 
fixed  meaning  as  a  technical  term;  but  a  reference  to  the  citations 
already  mentioned  show  that  this  statement  is  not  exactly  true,  and 
in  Colder  v.  B\dl,  3  Dall.  395,  Judge  Chase  says  "  the  words  ex 
post  facto  law  have  not  any  certain  meaning  attached  to  them.** 
Before  the  Constitution,  Blackstone's  definition,  so  called,  is  the 
only  one  referred  to  as  giving  the  words  precision.  I  think  it  is 
doing  the  illustrious  commentator  injustice  to  consider  his  language 
as  an  attempt  to  define  the  term.  He  was  speaking  of  the  necessity 
of  having  rules  prescribed,  made  known,  before  they  became  obli- 
gatory, and  after  mentioning  one  iniquitous  practice  in  this  regard, 
he  says  "  there  is  still  a  more  unreasonable  method  than  this,  which 
is  called  making  of  laws  ex  post  facto;  wlien  after  an  action  (indif- 
ferent in  itself)  is  committed,  the  legislature  then  for  the  first 
time  declares  it  to  have  been  a  crime,  and  inflicts  a  punishment  on 
the  person  who  has  committed  it."  To  me,  this  appears  rather  an 
illustration  than  a  definition.  Doubtless  the  class  he  specified  was 
ex  post  facto,  and  perhaps  the  most  glaring  instance  of  the  injustice 
of  such  laws,  which  was  the  thought  he  was  aiming  to  present;  but  it 
hardly  seems  probable  that  he  considered  his  illustration  as 
embracing  all  possible  cases.  However  this  is,  it  cannot  be 
disputed  that  the  accuracy  of  this  so-called  definition  was  early 
denied,  and  it  has  never  been  received  as  complete;  for  a  law  in- 
creasing the  punishment  of  former  crimes  is  as  clearly  ex  post  f ado 
as  one  inflicting  punishment  for  a  previous  innocent  act. 

In  ex  parte  Garland,  4  Wall.  333,  Mr.  Reverdy  Johnson, 
urguendo  (p.  365),  quotes  two  other  definitions  by  English  writers. 
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yiz.,  that  suck  a  law  is  one  '^  made  to  meet  a  particular  offense  com- 
mitted," and  that  it  is  **  a  law  enacted  purposely  to  take  cognizance 
of  an  offense  already  committed."  These  definitions  differ  from 
Blackstone's  in  the  only  particular  wherein  the  latter  fails  to  cover 
the  case  in  hand.  They  do  not  regard  as  essential  the  innocence  of 
the  act  for  which  the  penalty  is  imposed. 

Turning  now  to  authorities  since  the  Constitution  was  framed,  we 
first  notice  the  Federalist;  but  all  the  light  which  it  affords  is  in  the 
eighty-fourth  number,  by  Mr.  Hamilton,  where  however  he  merely 
repeats  the  illustration  of  Justice  Blackstoke.  This  therefore  is 
not  a  perfect  guide. 

Next  comes  the  case  of  Colder  v.  Bully  3  Dall.  386,  one  cited 
more  frequently  than  any  other.  Of  this  case  it  may  be  remarked 
that  the  only  question  before  the  court  was  whether  a  law  of  Con- 
necticut granting  a  new  hearing  in  a  civil  cause  was  forbidden  as 
being  an  ex  post  facto  law;  and  when  the  court  determined  that  the 
interdict  did  not  extend  to  civil  statutes  it  decided  tlie  cause.  What 
was  said  therefore  by  Judge  Chase  as  to  the  kind  of  criminal 
statutes  prohibited  was  fairly  obiter  dxclwn.  But  in  the  course  of 
his  remarks  he  mentions  four  classes  of  laws  wliich  he  considers  ex 
poet  facto  within  the  words  and  intention  of  the  Constitution,  and 
his  classification  has  often  been  repeated  by  judges  and  text- writers 
in  discussing  the  subject.  Still  it  may  not  be  presumi)tuous  to  say 
that  doubts  may  be  entertained  whether  his  fourth  class  does  not 
include  cases  outside  of  the  prohibition,  whether  every  law  that  altors 
the  legal  rules  of  evidence  and  receives  different  testimony  from 
what  the  law  required  at  the  time  of  the  commission  of  the  offense, 
in  order  to  convict  the  offender,  is  an  ex  post  facto  law.  Mr.  Bishop 
declines  to  assent  to  it,  and  Chief  Justice  Beasley  mentions  it  with 
a  "perhaps,"  and  it  is  easy  to  see  that  it  may  trench  too  far  upon 
legislative  control  over  mere  methods  of  procedure.  But  it  is  plain 
that  Judge  Chase's  classes  extend  much  beyond  Blackstone's  ex- 
pression. It  seems  to  me  also  that  Judge  Chase  did  not  con- 
sider his  classes  as  exhaustive,  for  he  closes  them  with  the  remark 
that  "all  these  and  similar  laws  are  manifestly  unjust  and  oppress- 
ive," an  allusion,  doubtless,  to  the  characteristics  by  which  he  had 
formulated  his  rules. 

The  statute  in  hand  is  not  covered  by  any  of  these  classes,  unless 
possibly  by  the  fourth,  but  as  that  is  of  questionable  propriety,  it 
may  be  passed  bv.     Looking  however  away  from  his  classification 
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to  what  he  states  to  have  been  the  motive  for  and  principle  sustain- 
ing the  edict,  we  find  him  using  language  wliich  easily  embraces  the 
present  case.  Among  the  unrighteous  acts  of  the  British  Parliament, 
which  moved  the  framers  of  tliis  government  to  set  up  this  restraint, 
he  says,  '*at  other  times  they  inflicted  punishment  where  the  party 
was  not  by  law  liable  to  any  punishment;"  which  means,  of  course,  not 
liable  by  any  law  in  existence  before  the  unjust  law  itself  was  passed. 
This  phrase  exactly  describes  the  operation  of  our  statute  of  1879 
upon  this  plaintiff.  The  law  inflicted  punisliment  upon  him  who 
was  not,  by  pre-existing  law,  liable  to  any  punishment.  Again, 
the  judge  says,  ^^  the  plain  and  obvious  meaning  and  intention  of 
the  proliibition  is  this,  that  the  legislatures  of  tlie  several  States 
shall  not  pass  laws  after  a  fact  done  by  a  subject  or  citizen,  which 
shall  have  relation  to  such  fact  and  sliall  punish  him  for  having 
done  it."  If  this  bo  true,  then  is  this  law  forbidden;  for  it  was 
passed  after  the  act  done  by  the  plaintiff,  and  it  had  relation  to  such 
act,  and  punished  him  for  having  done  it.  He  further  says,  *'  the 
prohibition  is  an  additional  bulwark  in  favor  of  the  personal  security 
of  the  subject,  to  jirotect  his  person  from  punisliment  by  legislative 
acts  having  a  retrospective  operation."  Then  beliind  this  bulwark 
the  plaintiff's  person  must  be  protected  from  punishment  by  this 
legislative  act  having  a  retrospective  oi)eration.  So.  in  Colder  v. 
Bull,  the  judges  refer  to  the  Constitution  of  Delaware  as  prohibit- 
ing ex  post  facto  laws,  in  these  words:  '*  Retrospective  laws  punish- 
ing offenses  committed  before  tlie  existence  of  such  laws  are  op- 
pressive and  unjust,  and  ouglit  not  to  be  made."  Language  could 
not  more  completely  embrace  this  statute  in  its  relation  to  the 
plaintiff.  The  words  of  otlier  State  Constitutions  are  not  so  plainly 
applicable;  thus,  those  of  Maryland  and  North  Carolina  declare 
*'that  retrospective  laws  punishing  facts  committed  before  the  ex- 
istence of  such  laws,  and  by  them  only  declared  criminal,  are  op- 
pressive, unjust  and  incompatible  with  liberty;  wherefore  no  ex  post 
facto  law  ought  to  be  made."  One  clause  in  this  paragraph 
prevents  the  inclusion  of  the  statute  now  before  us  in  the  class  thus 
described,  but  it  is  noticeable  that  the  interdict  is  not  limited  to 
that  class,  but  extends  to  all  ex  post  facto  laws;  and  it  is  conceded 
that  such  are  those  providing  penalties  for  previous  acts  which 
were  criminal  under  other  laws. 

The  next  indication  of  the  meaning  of  the  phrase  is  Chief  Justice 
Marshall's  justly  lauded  expression  in  Fletcher  v.  Peck,  6  Cr.  138: 
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*'  An  ez  post  facto  law  is  one  which  renders  an  act  punishable  in  a 
manner  in  which  it  was  not  punishable  when  it  was  committed." 
If  this  be  an  exact  definition,  then  an  act  to  change  tlie  penalty  of 
murder  or  treason  previously  committed,  from  death  to  a  fine,  would 
be  void.  But  if  even  Marshall's  terse  language  be  as  broad  as 
Chancellor  Kent  declares  it  is,  it  includes  the  present  statute,  for 
he  says,  it  extends  to  laws  passed  after  the  act  and  affecting  a  per- 
son by  way  of  punishment  for  that  act,  either  in  his  person  or 
estate.  1  Kent  Com.  409.  That  is  precisely  the  force  ascribed  to 
this  law  against  the  plaintiff. 

These  instances  sufficiently  exhibit  the  forms  of  expression 
adopted  by  judges  and  authors  concerning  ex  post  facto  laws,  and 
from  them  it  is  perceived  that  among  mere  verbal  definitions,  some 
reach  the  statute  now  under  review  and  some  do  not.  But  all  au- 
thorities now  agree  that  the  constitutional  phrase  is  not  to  be 
received  in  its  literal  sense,  that  it  does  not  embrace  all  ex  post  facto 
laws,  f.  c,  all  laws  passed  after  the  occurrences  to  which  they 
relate,  but  its  meaning  is  to  be  ascertained  by  considering  the 
motives  which  prompted  its  adoption  and  the  spirit  which  it  wjia 
designed  to  embody.  No  one  can  exi)ect  to  indicate  in  advance, 
currents  calamo,  all  tlie  modes  in  which  legislation  may  antagonize 
its  beneficent  purpose,  and  it  must  be  left  for  judicial  tribunals, 
actuated  by  like  motives  and  imbued  with  the  same  spirit,  to 
pronounce,  in  the  light  of  precedent  decisions,  upon  each  case  as  it 
shall  arise.  For  the  present  inquiry,  judgments  already  rendered, 
not  dicttty  seem  to  me  to  afford  no  uncertain  guide,  and  to  lead  to 
the  conclusion  that  the  determination  below  was  wrong. 

There  is  a  line  of  cases  which  hold  that  laws  regulating  the  modd 
of  procedure  in  the  prosecution  of  antecedent  crimes  are  not  ex  post 
facto.  With  such  legislation  so  long  as  (to  use  the  language  of  Judge 
CooLET,  Const.  Lim.  272,)  it  does  not  dispense  with  any  of  those 
substantial  protections  with  wliich  tlie  existing  law  surrounds  the 
person  accused  of  crime,  no  fault  can  be  found.  Of  this  class,  I 
think  are  the  cases  of  Commonwealth  v.  Getchell,  16  Pick.  452,  and 
Commonwealth  v.  Mott,  21  id.  492,  which  are  cited  as  supporting  the 
judgment  now  before  us.  The  legislation  in  review  was  to  this 
effect,  a  statute  of  1827  enacted  that  a  person  convicted  of  a  crime, 
punishable  by  imprisonment,  who  had  been  before  sentenced  to  like 
punishment,  should  be  liable  to  confinement  at  hard  labor  not  exceed- 
ing seven  years,  in  addition  to  the  penalty  prescribed  for  his  later 
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offense,  and  the  prosecution  for  this  additional  punishment  was  to 
be  by  a  separate  information.  A  statute  of  1832  provided  that  no 
convict  should  be  sentenced  under  the  prior  act,  unless  he  should 
before  have  been  twice  sentenced  and  twice  discharged  from  prison. 
A  statute  of  1833  repealed  that  of  1832  and  substantially  re-enacted 
that  of  1827.  The  defendant  Getchell,  was  undergoing  his  second 
imprisonment  before,  during  and  after  the  existence  of  the  act  of 
1832  ;  and  the  court  held  that  after  its  repeal  and  before  his  dis- 
charge, he  was  liable  to  be  sentenced  to  the  additional  punishment. 
This  was  the  posture  of  affairs ;  when  convicted,  pending  the  act 
of  1827,  he  at  once  became  liable  to  the  additional  prosecution  ; 
then  the  act  of  1832  susj)ended  the  prosecution  until  he  should 
have  been  dischai-ged  from  prison  ;  then  the  act  of  1833  restored 
the  permission  to  prosecute  at  once.  The  laws  of  1832  and  1833 
were  manifestly  mere  regulations  of  the  i)rocedure.  That  of  1832 
did  not  relieve  the  defendant  from  liability  to  prosecution  and 
penalty,  but  simply  stayed  tlie  prosecution  (luid  that  in  a  manner 
not  at  all  beneficial  to  him,)  until  his  i)resent  imprisonment  was 
ended.  In  Mott's  case,  the  second  offense  was  committed  pending 
the  act  of  1827,  but  he  was  not  convicted  of  it  till  after  the  act  of 
1833.  It  was  decided  that  liis  ctise  was  not  distinguishable  in 
principle  from  Getclieirs,  and  it  is  not  evident  how  it  could  be. 
Chief  Justice  Shaw  says  tliat  the  act  of  1832  was  to  meet  cases  of 
two  sentences  at  the  same  term  of  court,  and  relieve  them  from  the 
act  of  1827 ;  and  it  would  have  had  that  effect  ;  for  then  there 
would  have  been  liability  under  the  early  act  by  resison  of  the  first 
sentence  and  second  conviction,  but  there  never  could  arise  liability 
under  tlie  later  act,  because  there  could  not  be  two  discharges  from 
prison.  If  such  a  case  had  come  before  the  court,  and  as  to  that 
the  law  of  1833  had  been  held  valid,  the  decision  would  have  been 
in  point  here  ;  but  these  cases  are  not. 

The  following  adjudications  are  in  principle  adverse  to  the  judg- 
ment now  before  us,  recognizing  the  notion  that  a  statute  sub- 
stantially imposing  punishment  for  a  previous  act,  which  without 
the  statute  would  not  be  so  punishable,  is  an  ex  post  facto  law, 
although  it  may  not  be  included  in  the  letter  of  Judge  Chasers 
rules. 

In  State  v.  Sneedy  25  Tex.  (supp.)  G6,  a  law  which  attempted  to 
remove  the  bar  of  the  statute  of  limitations  was  denounced  as  ex 
post  facto. 
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State  V.  Keith,  63  N.  C.  140,  presented  this  point :  after  the 
prisoner's  crime  an  act  of  amnesty  was  passed,  by  force  of  which  lie 
was  relieved  from  liability  to  punishment ;  subsequently  this  act 
was  repealed  by  ordinance  of  the  State  convention  ;  and  then  the 
prosecution  was  instituted.  The  court  decided  that  the  ordinance 
wets  an  ex  pofit  facto  law,  because  it  made  criminal  (/  c,  i>unish- 
able),  what  before  the  ratification  of  tlie  ordinance  was  not  so,  and 
took  away  from  the  prisoner  his  vested  riglit  to  immunity.  Dr. 
Wharton  (Crim.  PI.  &  Pr.  §  31G),  borrowing  almost  the  language  of 
the  court  in  People  v.  Lord,  12  Hun,  282,  says  "  tlie  statute  [of 
limitations]  is  not  a  statute  of  process,  to  be  scantily  and  grudgingly 
applied,  but  an  amnQsty,  declaring  that  after  a  certain  time  oblivion 
shall  be  cast  over  the  offense."  On  the  other  hand,  it  is  urged  that 
it  is  not  permissible  to  consider  such  a  statute  as  an  amnesty  or 
pardon,  because  these  are  always  granted  after  the  crime,  and  are 
intended  to  absolve  the  guilty,  while  that  is  enacted  before  the 
fact  and  is  designed  to  protect  the  innocent.  Neither  of  these 
grounds  of  distinction  seems  to  me  stable.  It  is  not  the  passage  of 
the  limitation  law,  but  its  maintenance  unrepealed  for  the  requisite 
period  after  the  offense,  which  creates  the  amnesty,  and  its  very 
terms  indicate  that  the  guilty,  and  not  the  innocent,  were  those  the 
legislator  had  in  view  ;  it  begins  to  run  only  on  the  "  committing 
of  the  offense."  Time  an  innocent  man  may  set  it  up,  but  so  he 
may  a  general  amnesty.  It  is  not  inapt  then  to  call  the  bar  of 
such  a  statute  an  amnesty.  But  name  it  as  you  will,  at  least  the  act 
of  1879  purported  to  do  with  the  plaintiff  what  the  North  Carolina 
ordinance  attempted  to  do  with  Keith,  and  for  which  it  was  adjudged 
unconstitutional ;  it  made  punishable  what  before  its  passage  was 
not  so,  and  took  from  the  plaintiff  his  vested  right  to  immunity. 

In  Hartung  v.  People,  26  N.  Y.  1G7,  this  was  the  condition  of 
things  :  The  prisoner  had  committed  murder,  been  tried,  convicted 
and  sentenced  to  deatli,  while  the  law  provided  that  death  should 
be  the  penaltv,  ami  the  sentence  of  the  court  the  mode  of  fixing  the 
time  for  its  infliction.  Then  she  had  sued  out  a  writ  of  error  car- 
rying the  judgment  to  the  Court  of  Appeals,  and  pending  that  writ 
the  former  law  had  been  repealed,  and  a  law  enacted  to  the  effect 
that  all  persons  then  under  sentence  of  death  should  be  confined 
at  hard  labor  in  the  State  prison  for  one  year,  and  thereafter  until 
the  governor  should  issue  his  warrant  for  the  execution  of  the  sen- 
tence.    On  this  writ  of  error,  the  Court  of  Appeals  had  decided 


J 


574  NEW  JERSEY, 


Moore  ▼.  State. 


that  this  cliange  in  the  law  rendered  the  judgment  Below  erroneous, 
and  had  reversed  it  and  ordered  a  new  trial   22  X.  Y.  95.     After- 
wards a  law  was  passed  restoring  the  statute  as  it  existed  when  the 
murder  was  committed.     The  court  decided  that  as  to  her  this  lasi^ 
act  was  an  ex  post  facto  law  and  unconstitutional.     It  is  true,  that 
in  reasoning  upon  the  subject,  the  court  adverts  to  the  fact  that 
before  the  passage  of  the  law  the  defendant  had  been  adjudged  to 
be  dispunishable  for  murder  under  laws  then  existing ;  but  mani- 
festly it  wa^  the  fact  that  she  had  become  dispunishable,  and  no^. 
the  existence  of  any  verdict  or  judgment,  tliat  gave  this  character  tc 
the  subsequent  law.     The  verdict  or  judgment  might  protect  her 
from  legislative  reach  because  of  some  other  fundamental  princi- 
ple, but  interference  with   judicial  proceedings  has  never  been 
regarded  as  of  the  essence  of  ex  post  facto  laws.     It  is  by  their  effect 
upon  the  status  of  individuals  that  they  are  to  be  so  characterized. 
And  sucli  was  the  view  of  the  court,  for  Chief  Justice  Denio,  in 
delivering  the  opinion,  said,  *'  by  the  repeal  of  the  provisions  of  the 
Revised  Statutes,  and  the  trial  and  acquittal  of  the  offender  while 
such  repealing  law  was  in  force,  the  act  of  the  prisoner,  though  not 
innocent  in  a  moral  sense,  would  be  dispunishable.     A  legislative 
act  restoring  the  repealed  law  would  have  precisely  the  same  effect 
as  though  the  offense  had  not  been  punishable  originally,  but  had 
been  made  so  for  the  first  time  by  the  restoring  act.     Such  a  law 
would  be  within  the  spirit  of  this  constitutional  prohibition,  and 
would  in  my  opinion  be  void." 

Ia  the  same  category  is  the  case  in  hand.  The  law  prescribing 
punishment  for  tlie  plaintiff's  crime,  litid  not  indeed  been  repealed, 
but  afl  to  that  offense,  it  had  expired,  and  so  was  as  if  repealed 
{Yeaton  v.  United  States,  5  Cr.  281);  hence  it  was  the  same  thing, 
with  regard  to  that  transaction,  as  if  it  had  never  existed.  Surtees  v. 
Ellison,  4  M.  &  R.  586 ;  Kay  v.  Goodwin,  6  Bing.  582  ;  Potter's 
Dwar.  on  Stat.  100.  Tlie  sanction  of  the  law  was  dead.  The 
plaintiff's  act  stood  as  though  it  had  been  perpetrated  in  tlie  face 
of  a  statute  which  forbade  it,  but  declared  that  he  should  not  be 
prosecuted,  tried  or  punished  for  doing  it.  Then  the  act  of  1879, 
restoring  the  expired  law,  had  precisely  the  same  effect  as  though 
the  offense  had  not  been  punishable  originally,  but  had  been  made 
so  for  the  first  time  by  the  restoring  act.  Such  a  law  is  within  the 
spirit  of  the  constitutional  prohibition. 

In  /;>  re  Murphy,  1  Woolw.   141,  tlie  defendant  had  been  con- 
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yicted  by  the  court-martial,  at  a  time  when  he  was  subject  to  trial 
only  in  civil  tribunals.  Afterward  Congress  passed  a  law  to  vali- 
date such  conviction.  On  Juibeas  corpus,  Justice  Miller  said  :  '^  If 
this  act  be  valid,  the  prisoner  must  be  detained.  It  is  evidently 
intended  to  make  two  provisions,  one,  to  validate  the  punishment 
of  offenders  which  would  otherwise  be  illegal.  ♦  ♦  *  So  far  as 
the  first  point  is  concerned,  the  law  is  unconstitutional ;  undoubt- 
edly so.  No  clearer  case  of  an  ex  post  facto  law  can  be  framed.  ♦ 
*  *  The  prisoner,  up  to  the  time  of  the  passage  of  this  law,  was 
certainly  illegally  imprisoned,  because  tried  by  and  held  under  the 
sentence  of  a  court  which  had  no  jurisdiction  of  his  person  or  of  his 
offense.  If  he  be  remanded  it  will  be  under  an  act  passed  subse- 
quent to  his  offense,  and  even  to  his  conviction.  Can  any  law  be 
more  clearly  ex  post  facto  9  " 

So  with  the  case  of  this  plaintiff.  It  is  sought  to  legalize  his 
punishment,  which  would  otherwise  be  illegal,  by  an  act  passed  sub- 
sequent to  his  offense,  without  which  he  was  free  from  lawful 
prosecution,  not  only  in  some  courts,  but  in  all  courts  and  by 
any  methods.     Such  a  statute  is  void. 

In  addition  to  these  decisions,  the  opinion  of  Mr.  Wharton  is 
well  worthy  of  being  cited.  In  a  note  to  section  316  of  Criminal 
Pleading  and  Practice,  he  does  not  hesitate  to  say  that  an  act  of 
Congress  which  undertakes  to  authorize  prosecutions  for  offenses 
which  prior  statutes  of  limitation  have  cancelled,  is  an  ex  post  facto 
law,  and  hence  void. 

The  impolicy  of  keeping  crimes,  not  of  the  deepest  dye,  punish- 
able during  the  whole  life  of  the  offender,  is  sufficiently  indicated 
by  the  common  usage  of  civilized  nations  in  fixing  a  period  for  the 
limitation  of  criminal  prosecutions.  The  beneficent  aims  of  such  a 
usage  are  thwarted  if  the  limitation  be  not  absolute  and  irrevocable. 
The  injustice  and  oppression  of  laws  repealing  the  limitation,  after 
persons  have  once  relied  upon  its  finality,  must  be  apparent  to  all. 
The  innocent,  conscious  of  acts  which  when  only  partly  disclosed 
may  seem  criminal,  preserve  the  evidence  of  the  whole  truth  until 
time  has  established  the  legal  proof  of  innocence  by  barring  prose- 
cution. Then  their  vigilance  relaxes  and  their  evidence  is  lost. 
What  more  unjust  than  that  now  the  legislature  should  abate  their 
protection  and  leave  them  to  the  hazard  of  half -discovered  facts? 
A  guilty  man,  not  wholly  lost  to  honor  and  to  hope,  passes  through 
the  statutory  period  after  his  single  offense,  cowed  by  the  constant 
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dread  of  detection  and  disgrace.  Then  relieved  from  danger,  he 
returns  to  the  path  of  rectitude,  forms  respectable  associations,  and 
gathers  around  him  those  wlio  repose  in  his  virtue  and  depend  upon 
his  fair  fame.  Xow  the  law  changes,  the  detective  drags  to  light 
his  long-buried  crime;  and  innocent  and  guilty  alike  are  overwhelmed 
in  a  common  ruin.  It  was  of  grace  that  remission  was  granted;  it 
is  the  spirit  of  injustice  and  oppression  that  withdraws  it.  To  for- 
bid the  exercise  of  such  power,  the  mandate  of  the  Constitution 
stands. 

There  is  another  asi>ect  of  this  case,  not  presented  upon  the 
argument,  but  in  which  some  membei^s  of  the  court  think  it  appears 
that  the  judgment  below  is  wrong. 

Statutes  extending  periods  of  limitation  are  not  to  be  construed 
as  designed  to  affect  caises  where  the  bar  has  already  attached,  unless 
no  other  reasonable  interpretation  can  be  applied.  Angell  on  Lim., 
§  22,  note. 

The  act  of  1879  is  doubtless  retrospective,  but  every  word  of  it, 
save  two,  may  have  effect  and  yet  reach  only  past  offenses  still  sub- 
ject to  punishment  when  it  was  enacted.  These  two  words 
make  the  prosecution  legal  where  *'the  indictment  has  been  found 
within  five  years  from  the  time  of  committing  the  offense."  This 
provision  is  nugatory,  unless  it  was  meant  to  legalize  indictments 
theretofore  found  more  than  two  vears  after  the  crime.  But  this 
language  does  not  reach  the  plaintiff's  case;  his  indictment  was 
found  after  the  statute;  and  under  the  rule,  rigorously  enforced, 
the  law  may  be  considered  as  not  legalizing  his  prosecution.  If 
necessary  to  avoid  injustice,  I  would  so  interpret  it.  The  judgment 
below  should  be  reversed. 

Judgment  reversed, 

RuNYON,  Chancellor,  delivered  a  concurring  opinion.  Vax 
Syckel,  J.,  delivered  a  dissenting  opinion. 

At  the  instance  of  three  members  of  the  court  the  following 
questions  were  put,  and  they  were  decided  as  follows: 

1.  Does  the  act  of  March  14,  1879,  apply  to  offenses  as  to  which, 
at  the  time  of  its  passage,  the  statute  of  limitations  had  completely 
run? 

Affirmative  —  The  Chancellor,  Depue,  Magie,  Reed,  Van" 
Syckel,  Clement,  Dodd,  Green. 
Negative  —  Dixon,  Knapp,  Parker. 
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2.  Adopting  this  construction,  is  the  act  so  far  unconstitutional, 
as  an  ex  post  facto  law? 

Affirmative  —  The    Chancellor,    Dixox,    Kkapp,    Parker, 
Reed,  Dodd. 
Negative  —  Depue,  Magie,  Van  Syckel,  Clement,   Green. 

3.  Adopting  the  same  construction,  is  the  act  ji^ro  ^an/o  invalid, 
as  being  in  conflict  with  vested  rights? 

Affirmative  —  The    Chancellor,    Dixon,     Knapp,     Magie, 
Parker,  Reed,  Dodd. 
Negative  —  Depue,  Van  Syckel,  Clement,  Green. 

4.  Shall  the  judgment  below  be  reversed? 

Affirmative  —  The    Chancellor,    Dixon,     Knapp,     Magie, 
Parker,  Reed,  Dodd. 
Negative — Depue,  Van  Syckel,  Clement,  Green. 

Non  BT  THE  RsFORTBR.— The  case  of  Com.  v.  Ditffy,  Pennsylvania  Supreme  Court,  Jan. 
1881,  held  that  where  a  statute  increases  the  time  of  limitation,  a  defendant  In  whoee  favor 
the  original  period  of  limitation  had  not  fully  run  at  the  time  of  the  passage  of  the  act, 
may  be  indicted  within  the  newly  established  time,  although  the  time  of  the  former  llmi> 
tation  has  run  at  the  time  of  the  indictment.  The  court  said:  **  It  is  argrued  by  the  learned 
judge  that  the  act  is  ex  post  facto  if  applied  to  past  offenses,  and  he  bases  his  reasoning 
upon  the  very  precise  and  comprehensive  definition  given  by  the  present  chief  Justice  in 
his  edition  of  Blackstone,  vol.  1,  p.  47.  'An  expogtfaeio  law  is  one  «  «  *  which 
Alters  the  legal  rules  of  evidence,  and  makes  less  or  different  testimony  than  the  law  re- 
quired  at  the  time  of  the  commission  of  the  offense  sufficient  in  order  to  convict  the 
offender.*  The  learned  Judge  below  argues  that  it  would  be  altering  the  rules  of  evi- 
dence to  apply  the 'new  bar  of  five  years  to  a  case  which  was  only  subject  to  the  bar  of 
two  years  when  the  offense  was  conmiitted.  The  reasoning  is  that  the  Commonwealth 
in  the  one  case  would  be  required  to  prove  that  the  offense  was  committed  within  two 
years,  and  in  the  other  within  five,  and  because  five  years  are  more  than  two,  *  the  testi- 
mony required  of  the  Commonwealth  in  the  former  case  is  less  than  in  the  latter.*  This 
argument  assumes  that  there  is  something  more  to  be  proved  than  the  commission  of 
the  offense.  But  it  will  be  seen  at  once  that  whether  the  bar  be  five  years  or  two,  the 
proof  of  the  Commonwealth  is  precisely  the  same.  The  period  of  limitation  is  not  a 
subject  of  proof  at  all.  The  Commonwealth  proves  the  offense,  and  necessarily,  as  a  part 
of  the  factum,  the  time  when  it  was  committed.  If  then  it  happens  that  the  law  inter- 
poses a  bar  to  a  conviction,  if  the  offense  was  committed  more  than  two  years  before  the 
finding  of  the  indictment,  and  such  was  the  fact  in  a  given  case,  there  can  be  no  convic- 
tion. But  if  the  bar  were  five  years,  the  freedom  from  conviction  would  not  arise  till  after 
five  years  had  elapsed.  In  each  case  the  proof  is  precisely  thel  same.  Hence,  both  the 
quantum  of  proof  and  the  rules  of  evidence  are  the  same  in  both  cases,  and  there  is  no 
change  in  these  respects  in  changing  the  time  of  the  bar. 

**  At  the  time  the  Act  of  1877  was  passed  the  defendant  was  not  free  from  conviction,  by 
force  of  the  two  years*  limitation  of  the  act  of  1860.  He  had  therefore  acquired  no 
right  to  an  acquittal  on  that  ground.  Now  an  act  of  limitation  is  an  act  of  grraoe  purely. 
Especially  is  this  the  case  in  the  matter  of  criminal  prosecution.  The  State  makes  no 
contract  vrith  criminals  at  the  time  of  the  passage  of  the  act  of  limitation  that  they  shall 
have  immunity  from  punishment  if  not  prosecuted  within  the  statutory  period.  Such 
enactments  are  measures  of  public  policy  only.  They  are  entirely  subject  to  the  will  of 
the  legislature,  and  may  be  changed  or  repealed  altogether  as  it  may  see  fit  to  declare* 
S«ch  being  the  character  of  this  kind  of  legislation,  we  hold  that  in  any  case  where  a 
right  to  acquittal  has  not  been  absolutely  acquired  by  the  completion  of  the  period  of  limiW 
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ation,  that  period  is  subject  to  enlargement  or  repeal  without  being  obnoxious  to  the  con- 
stitutional prohibition  against  ex  pout  facto  laws.  A  law  enlarging  or  repealing  a  statutory- 
bar  against  criminal  prosecutions  may  therefor  apply  as  well  to  past  as  to  future  cases  if 
its  terms  include  both  classes.  Such  statute  relates  to  the  remedy  only^  and  not  to  any 
property  right  or  contract  right.  The  act  of  18TT  was  legally  operative  to  enlarge  the 
period  of  limitation  as  to  the  defendant,  he  having  acquired  no  right  of  acquittal  by  virtue 
of  the  previous  limitation,  at  the  time  of  the  passage  of  the  act.  That  retroactive  legis- 
lation is  not  necessarily  unconstitutional,  especially  when  it  only  affects  remedies,  has 
been  so  many  times  decided  that  a  mere  reference  to  some  of  the  authorities  will  be  suf 
flcient.  Satterlce  v.  Matthcw»)n,  10  S.  &  R.  179;  Hepburn  v.  Cui-ttt,  7  Watts,  300;  Kenyon 
v.  Stewart ,  8  Wr.  191;  Schenlcy  v.  Commonwealth,  12  Casey,  29;  Waters  v.  Batc»^  8  Wr.  4T3.*' 
In  Pe^tple  v.  Lord,  12  Hun,  282,  the  contrary  doctrine  was  held,  by  the  Supreme  Court, 
by  MuLLiN,  P.  J.,  and  Talcx>tt,  J. ,  Smith,  J. ,  dissenting.  Mullik,  P.  J.,  said.  '*  A  statute 
limiting  the  time  within  which  indictments  must  be  found  is  a  surrender  by  the  State  of 
its  right  to  try  and  punish  criminal  offenses  at  its  discretion,  without  limit  as  to  time.  It 
is  therefore  an  act  of  grace  and  favor,  which  is  to  be  liberally ! construed,  when  construe' 
tlon  is  required,  in  favor  of  the  criminal.'*  Wharton  says,  ' '  a  mistake  is  sometimes  made 
in  applying  to  statutes  of  limitation  in  criminal  suits  the  construction  that  has  been 
given  to  statutes  of  limitation  in  civil  suits.  The  two  classes  of  statutes  however  are 
essentially  different.  In  civil  suits  the  statute  is  interposed  by  the  legislature  as  an  im. 
partial  arbiter  between  two  contending  parties.  In  the  construction  of  the  statute  there- 
fore there  is  no  intendment  to  be  made  in  favor  of  either  party.  Neither  grants  the  right  to 
the  other,  and  there  is  therefore  no  question  as  against  whom  the  ordinary  presumptions  of 
construction  are  to  be  made.  But  it  is  otherwise  when  a  statute  of  limitation  is  granted 
by  the  State.  Here  the  State  is  the  grantor  surrendering,  by  act  of  grace,  its  right  to 
prosecute,  and  ordering  the  offense  to  be  no  longer  the  subject  of  prosecution.  The 
statute  is  not  a  process  to  be  strictly  and  grudgingly  applied,  but  an  amity,  declaring  that 
after  a  certain  time  oblivion  shall  be  cast  over  the  offense,  ahd  that  the  c^ender  shall  be 
at  liberty  to  return  to  his  country,  and  that  from  henceforth  he  nmy  cease  to  preserve  the 
proofs  of  his  innocence,  for  the  proofs  of  his  guilt  are  blotted  out.  Hence  it  is  that  statutes 
of  limitation  are  to  be  liberally  construed  in  favor  of  defendants,  not  only  because  such 
liberality  of  construction  belongs  to  all  acts  of  amity  and  grace,  but  because  the  very  ex- 
istoDoe  of  the  statute  is  a  recognition  and  notification  by  the  legislature  of  the  fact  that 
time,  while  it  gradually  wears  out  proofs  of  innocence,  has  assigned  to  it  fixed  and  posi- 
tive periods  in  which  it  destroys  proofs  of  guilt.* 
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Agency  —  liabUUy  of  agent  for  tort. 

The  defendant  as  president  of  a  political  club,  ordered  a  display  of  fireworks  in 
the  public  street  in  front  of  a  building  "where  a  meeting  of  the  club  was 
being  held.  He  paid  for  the  fire- works,  the  monej  being  raised  by  individ- 
ual subscriptions.  The  fireworks  exploded  and  injured  the  plaintiff.  Hdd, 
that  he  could  recover  therefor  of  the  defendant. 

EBROR  to  the  Supreme  Court.  Action  for  personal  injuries. 
The  opinion  states  the  case.  The  plaintiff  had  judgment 
below. 

J".  B.  Vredenburgh,  for  plaintiff. 

8.  B.  Ranaon,  for  defendant. 
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Beasley,  C.  J.  This  action  was  brought  to  recover  damages 
for  hurts  received  by  the  plaintiff  by  the  bursting  of  a  bomb  fired 
in  one  of  the  public  streets  of  Jersey  City.  As  the  use  of  a  public 
highway  as  a  place  in  which  to  fire  such  an  explosive  was  illegal, 
and  per  se  constituted  a  public  nuisance,  there  can  be  no  question 
with  respect  to  the  legal  liability  of  all  persons  concerned  in  the 
doing  of  such  act,  or  who  caused  or  procured  it  to  be  done,  for  all 
the  damages  proximately  resulting.  The  only  debatable  question, 
therefore,  seems  to  be  whether  the  evidence  sufficiently  connected 
the  plaintiff  in  error,  John  F.  Jenne,  with  this  illegal  transaction. 
When  the  case  was  rested  at  the  trial  by  the  plaintiff,  an  exception 
was  taken  to  the  refusal  of  the  trial  judge  to  nonsuit ;  and  it 
is  in  this  respect  that  the  injury  just  alluded  to  arises.  Was  there 
any  evidence  on  this  head  on  which  the  jury  could  legally  found  a 
verdict  against  this  defendant  ? 

My  examination  of  the  case  has  led  me  to  conclude  that  there 
was  evidence  of  this  character,  to  this  measure :  Such  testimony 
was  not  entirely  demonstrative,  but  it  seems  to  have  made  up  a 
prima  facie  case.  The  fire- works  in  question  were  intended  to  sig- 
nalize the  meeting  of  a  political  club,  known  and  incorporated 
under  the  name  of  the  Pavonia  Club.  The  place  of  such  meeting 
was  in  a  building  denominated  the  Catholic  Institute,  where  it  was 
customary  to  hold  political  meetings,  and  in  a  public  street  in  front  of 
which  building  it  was  likewise  customary  to  exhibit  fire-works.  Mr. 
Jenne,  the  plaintiff  in  error,  was  the  president  of  this  club.  The 
meeting  on  the  night  in  question  was  advertised  in  the  name  of  the 
Pavonia  Club,  but  the  expenses  of  the  fire- works  were  raised  by 
private  subscription.  The  person  who  fired  the  fire- works  in  the 
street  was  an  employee  of  the  vendor  of  the  fire- works,  and 
being  a  witness,  stated  that  one  '^  Samuel  McGee  came  and  ordered 
the  exhibition  of  the  fire-works  for  John  F.  Jenne  for  the  Pavonia 
Club.  I  was  at  the  Catholic  Institute  that  evening,  firing  off  the 
fire  works  at  the  rcfjuest  of  John  F.  Jenne  ;  I  did  not  see  Mr. 
Jenne  when  I  received  the  order  ;  I  went  and  fired  off  the  fire-works 
on  the  strength  of  the  order  I  received  from  Mr.  McGee."  Speak- 
ing of  the  fire-works,  he  said  :  ''John  F.  Jenne  paid  for  these  ; 
he  paid  $12  ;  my  services  were  included  in  that  bill."  He  further 
said:    "  I  went  because  it  was  asked  that  a  competent  man  be  sent." 

Now,  in  my  judgment,  here  was  an  amount  of  evidence  which 
unexplained  would  justify  the  finding  tliat  this  defendant  so  partici- 
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pated  in  thig  affaira^  to  make  him  answerable  for  the  consequences. 
Mr.  McGee's  statements  were  not  objected  to,  and  such  statements, 
in  connection  with  the  fact  that  the  defendant  paid  the  bill  for  the 
fire-works  so  ordered,  and  for  the  services  of  the  man  who  exploded 
them,  had  a  strong  tendency  to  implicate  the  defendant,  and  to 
show  not  only  that  he  ordered  the  goods,  but  that  he  procured  them 
to  be  used  at  the  place  in  question.  It  is  not  an  unreasonable  pre- 
sumption that  he  intended  that  these  explosives  should  be  set  off  in 
the  public  street,  which  was  the  usual  place  on  the  occasions  of  the 
meeting  of  that  club.  Such  an  act  and  purpose  would  make  him 
responsible  to  the  plaintiff  ;  for  it  can  signify  nothing,  under  such 
circumstances,  that  he  was  acting  in  his  official  capacity  as  the 
president  of  this  corporation,  for  all  the  participants  in  the  crea- 
tion of  a  public  nuisance  are  liable  to  answer  for  its  ill  effects,  with- 
out regard  to  the  fact  that  they  in  such  affair  were  but  the  agents 
of  other  ])ersons.     There  was  a  prima  facie  case  made.     Let  the 

judgment  be  affirmed. 

JudgmefU  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice,  Dbpue, 
Maoie,*  Parker,  Scudder,  Van  Syckel,  Cole,  Dodd,  Green, 
Lathrop — 11. 

For  reversal — Dixon  —  1. 


Johnson  v.  Ramsey. 

(14  Vroom,  279.) 

Negotiable  instrument  —  accommodation  in4orser — agreement  to  wvry  apparent 

liabUitg. 

In  a  salt  hj  indorsee  against  accommodation  indorser  the  latter  cannot  be 
permitted  to  show  an  agreement  at  the  time  of  indorsement  that  the  liability 
should  be  joint  and  not  successive. 

nUFFICIENTLY  reported  in  note,  ante,  119. 
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Kennedy  v.  McKay. 

(14  Vroom.  288.) 

Agency  —  iMbility  of  principal  for  agcnfft  fraud. 

The  fraud  of  an  agent  in  effecting  a  sale  cannot  be  imputed  to  his  innocent 

principal. 

ACTION  of  damages  for  fraudulent  representations.  The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

For  rule,  ff .  Collins, 

Contra,  Scudder  S  Vredenbtirgh. 

Beasley,  C.  J.  This  is  a  suit  bottomed  on  an  alleged  fraud 
committed  by  the  defendants,  in  the  sale  of  forty  shares  of  the 
stock  of  the  State  Insurance  Company  to  the  plaintiff.  The  sup- 
posed deceit  consisted  in  unfounded  representations  as  to  the 
financial  condition  of  that  company.  The  stock,  at  the  time  of  the 
sale,  was  standing  on  the  corporate  books  in  the  name  of  the  de- 
fendant McKay,  and  the  sale  was  effected  by  the  two  other  defend- 
ants, who,  if  the  plaintiff's  testimony  was  to  be  credited,  made 
the  statements  which  the  jury  lias  found  were  fraudulent.  Halliard, 
one  of  the  defendants,  permitted  judgment  by  default  to  be  taken 
against  him,  and  the  verdict  has  implicated  all  of  the  three  de- 
fendants in  the  deceit  of  the  transaction. 

But  this  finding,  so  far  jis  Mr.  McKay  is  concerned,  seems  to  me 
not  to  be  justified  by  the  evidence.  I  have  altogether  failed  to  find 
any  testimony  that  connects  him,  m  respect  to  any  material 
particular,  with  this  affair.  It  is  quite  conclusively  shown  that  the 
stock  in  question  was  put  on  the  books  of  the  corporation  in  the 
name  of  Mr.  McKay,  without  his  knowledge  or  consent.  Halliard, 
the  president  of  the  insurance  company,  had  purchased  these  shares 
with  sundry  others,  with  the  moneys  of  tlie  company,  and  wishing 
to  keep  them  outstanding,  had  resorted  to  the  device  of  transferring 
them  to  the  name  of  Mr.  McKay  without  asking  his  consent  or 
apprising  him  of  the  step  tlius  unwarrantably  taken.  This  was  the 
situation  when  the  sale  in  question  was  made  by  Halliard  and  Reid, 
the  latter  then  being  the  secretary  of  the  insurance  company.  Both 
Reid  and  McKay  testify  that  to  the  time  of  this  event  the  latter  had 
no  intimation  from  any  source  that  he  was  the  colorable  owner  of 
this  stocky  and  that  he  had  no  knowledge  whatever  that  the  plaint' 
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iff  was  minded  to  become  a  purchaser  of  any  part  of  the  stock  of 
this  corporation.  If  it  be  true  therefore  that  Halliard  and  Reid  in 
selling  this  property  to  the  plaintiff  represented  it  as  McKay's 
stock,  and  with  a  fraudulent  intent  made  false  statements  touching 
the  financial  condition  of  the  company,  such  misconduct  could  not 
affect  the  defendant  McKay.  In  the  presence  of  this  direct  ctI- 
dence,  the  circumstance  relied  on  to  connect  him  with  the  owner- 
ship of  this  stock  or  its  sale  are  of  too  uncertain  an  import  to  have 
any  controlling  effect.  They  do  not  raise  in  my  mind  even  a  suspicion 
that  he  was  implicated  in  this  matter. 

But  even  if  we  were  to  assume  that  this  stock  was,  in  reality,  the 
property  of  McKay,  and  that  Halliard  and  Reid  were  his  agents  to 
make  sale  of  it,  still  it  is  not  apparent  on  what  legal  theory  this 
present  action  could  be  sustained.  To  support  this  suit  against 
McKay  fraud  must  be  imputable  to  him,  and  the  case  is  entirely 
destitute  of  all  testimony  tending  to  show  that  he  authorized,  or 
was  privy  to  the  utterance  of  the  false  representations  in  question. 
On  the  ground  thus  assumed,  then  the  case  would  be  that  of  a  sale 
made  by  fraud-doing  agents  in  behalf  of  an  innocent  vendor.  What- 
ever uncertainty  may  at  one  time  have  prevailed  in  regard  to  the 
legal  incidents  of  such  a  position,  such  uncertainty  no  longer  exists, 
and  the  rights,  under  the  given  circumstances,  of  both  vendor  and 
vendee,  have  been  plainly  defined,  and  as  I  think,  firmly  settled 
by  recent  judicial  decisions.  In  the  light  of  such  authorities  it  is 
clear  that  an  innocent  vendor  cannot  be  sued  in  tort  for  the  fraud  of 
his  agent  in  effecting  a  sale.  In  such  a  juncture  the  aggrieved 
vendee  has  at  law  two,  and  only  two,  remedies  ;  the  first  being  a 
rescission  of  the  contract  of  sale  and  a  reclamation  of  the  money 
paid  by  him  from  the  vendors,  or  a  suit  against  the  agent  founded 
on  the  deceit.  But  in  such  a  posture  of  affairs,  a  suit  based  on  the 
fraud  will  not  lie  against  the  innocent  vendor,  on  account  of  the 
deceit  pmcticed,  without  his  authority  or  knowledge,  by  his 
agent.  If  the  situation  is  such  that  the  vendee  can  make  com- 
plete restitution,  so  as  to  put  the  vendor  in  the  condition  with 
respect  to  the  property  sold  that  he  was  in  at  the  time  of  the 
sale,  he  has  the  right  to  rescind  such  contract  of  sale,  and  if 
the  vendor,  on  a  tender  to  that  effect,  refuses  to  return  the 
money  received  in  the  transaction,  a  suit  will  lie  for  such 
money,  but  such  refusal  on  the  part  of  the  vendor  will  not  make  him  a 
party  to  the  original  wrong,  so  that  he  can  be  sued  for  the  deceit. 
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This  is  the  doctrine  declared  with  much  cleaniess  and  force  by 
Barons  Bramwell  and  Martin,  in  the  case  of  Udell  v.  Athertony 
7  H.  &  N.  172,  and  their  views  on  this  subiect  were  concurred  in, 
and  the  principle  propounded  by  them  adopted  and  enforced  by 
the  House  of  Lords  in  Western  Bank  of  Scotland  v.  Addie,  L.  R., 
1  Sc.  App.  146.     In  this  latter  case  the  action  was  against  the  bank 
for  deceit,  which  was  alleged  to  consist  in  certain  fraudulent  repre- 
sentations, charged  to  have  been  made  on  a  sale  of  stock  to  the 
plaintiff  by  the  directors  of  such  corporation  as  its  agents.     Lord 
Chelmsford,  in  giving  his  views,  said  :     "The  distinction  to  be 
drawn  from  the  authorities,  and  which  is  sanctioned  by  sound 
principle,  appears  to  be  this  :  Where  a  person  has  been  drawn  into 
a  contract  to  purchase  shares  belonging  to  a  company,  by  fraudulent 
misrepresentations  of  the  directors,  and  suit  is  brought  in  the  name 
of  the  company  to  seek  to  enforce  that  contract,  or  the  person  who 
has  been  deceived  institutes  a  sUit  against  the  company  to  rescind 
the  contract  on  the  ground  of  fraud,  the  misrepresentations  are 
imputable  to  the  company,  and  the  purchaser  cannot  be  held  to  his 
contract,  because  the  company  cannot  retain  any  benefit  which  they 
have  obtained  through  the  fraud  of  their  agents.     But  if  the  person 
who  has  been   induced  to  purchase  shares  by  the  fraud  of  the 
directoi-s,  instead  of  seeking  to  set  aside  the  contract,  prefers  to 
bring  an  action  of  damages  for  the  deceit,  such  an  action  cannot  be 
sustained  against  the  company,  but  only  against  the  directors  per- 
sonally."   Lord  Cranworth,  in  his  opinion,  puts  himself  on  the 
same  ground,  and  says  :     *'  A  jierson  defrauded  by  the  directors,  if 
the  subsequent  acts  and  dealings  of  the  parties  have  been  such  as 
to  leave  him  no  remedy  but  an  action  for  the  fraud,  must  seek  his 
remedy  against  the  directors  personally."    It  is  obvious  that  the 
doctrine  embodied  in  this  decision,  which  is  of  so  great  weight  as 
to  be  almost  entitled  to  stand  as  authoritative  in  this  court,  if  ap- 
plied to  the  present  case,  will  have  the  effect  of  taking  from  the 
plaintiff's  suit,  so  far  as  it  relates  to  Mr.  McKay,  every  semblance 
of  a  foundation.     By  bringing  his  action  in  its  present  form  the 
plaintiff  has  given  up  all  idea  of  a  rescission  of  the  contract  of  sale, 
and  the  consequence  is,  that  according  to  the  doctrine  of  the  cases 
cited,  he  must  connect  this  last-named  defendant  with  the  fraud 
by  which  the  sale  was  effected,  if  he  would  obtain  a  judgment 
against  him.     But  in  this  he  has  altogether  failed. 

The  rule  shotild  be  made  absolute. 
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Jjuuranee  — ownersldp  —  unanswered  questions  —  ddivsry  ofpdUey  —  autharity 

of  agent  to  change  or  waive  — frofud. 

On  an  application  for  fire  insurance  a  warranty  of  ownership  of  the  premises 
is  not  broken  by  the  incumbrance  of  a  mortgage.* 

An  unanswered  inquiry  as  to  incumbrances  constitutes  no  warranty,  f 

Delivery  of  a  policy  to  an  agent  authorized  to  deliver  it  to  the  insured  and 
receive  the  premium,  and  his  delivery  of  the  policy  to  the  insured  and  ac- 
ceptance of  a  note  for  the  premium  and  procuring  a  discount  of  the  same 
for  his  own  account,  without  paying  the  premium  to  the  principal,  consti- 
tutes a  valid  insurance,  in  spite  of  a  provision  in  the  policy  that  such  agent 
shall  be  deemed  the  agent  of  the  insured,  and  that  the  insurer  shall  not  be 
liable  until  he  actually  receives  the  premium  *  X 

Conditions  in  respect  to  notice  and  proofs  of  loss  may  be  waived  by  an  agent 
by  parol,  in  spite  of  a  provision  that  no  agent  can  change  the  terms  or  con- 
ditions and  the  same  shall  not  be  changed  or  waived  except  in  writing 
signed  by  the  president  or  secretary.  1[ 

Under  a  condition  that  '*  all  fraud  by  false  swearing  or  otherwise  shall  cause 
a  forfeiture,''  etc.,  mere  mistake  or  innocent  over- valuation  does  not  consti- 
titute  a  defense.  § 

ACTION  on  policy  of  fire  insurance.     The  opinion  states  the 
facts. 

M,  Bectsley,  Jr.^  and  A,  G,  Rickey,  for  plaintiff. 
F.  McOee  and  /.  D,  Bedle,  for  defendants. 

Depue,  J.  The  suit  was  tried  at  the  Circuit  until  the  evidence 
was  in,  and  then  the  trial  was  by  consent  of  counsel  suspended, 
that  questions  of  law  might  be  heard  before  the  Supreme  Court. 

The  pi'craises  insured  consisted  of  a  flouring  mill,  engine,  and 
machinery,  situated  in  the  county  of  Mercer.  The  insurance  was 
negotiated  with  Thomas  C.  Pearce,  an  agent  of  the  company,  re- 
siding at  Hightstown,  in  said  county.     The  policy  bears  date  Jan- 


•To  same  effect,  IMXiotr  v.  St.  Joseph  F.  M.  Ins.  Co,  (128  Mass.  815),  35  Am.  Rep.  878. 

tTo  same  effect,  Armenia  7?w.  Co.  v.  Pavl,  (91  Penn.  St.  6S0),  88  Am.  Rep.  875. 

t  To  same  effect,  Wooddy  v.  Old  Dominion  Ins.  Co.  (31  Gratt  36Si),  31  Am.  Rep.  782. 

5  To  same  effect,  Rohes  v.  Amazon  Im.  Co.  (51  Md.  512),  34  Am.  Rep  323. 

f  To  same  effect,  Hdhing  v.  Svea  Ims.  Co.  (51  Cal.  156),  35  Am.  Rep.  72,  and  note, 74. 
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nary  8th,  1880.  In  it  is  written  the  direction,  **Lo8s,  if  any, 
payable  to  Israel  Baldwin,  mortgagee. "  The  fire  occurred  February 
15th,  1880. 

The  defense  was  made  exclusively  on  the  ground  of  non-compli- 
ance with  the. condition  of  insurance.  When  the  testimony  for  the 
defense  was  in,  the  plaintiff  offered  evidence  competent  to  meet  a 
defense  founded  on  a  fraudulent  concealment  or  suppression  of  the 
truth  in  regard  to  incumbrances  on  the  property,  and  thereupon 
the  defendant's  counsel  stated  that  they  did  not  rely  on  fraudulent 
misrepresentation,  or  fraudulent  concealment,  and  disclaimed  any 
imputation  of  actual  fraud  in  the  application,  and  put  themselves 
upon  a  breach  of  warranty  and  non-compliance  with  the  conditions 
of  insurance.  This  disclaimer  has  simplified  very  much  the  ex- 
amination of  the  case. 

The  conditions  of  insurance  are  contained  in  the  body  of  the 
policy.  By  the  first  of  them,  it  is  stipulated  that  if  an  application, 
survey,  plan  or  description  is  referred  to  iu  the  policy,  it  shall  be 
considered  a  part  of  the  contract  and  warranty  by  the  assured.  The 
policy  was  issued  upon  an  application  signed  by  the  applicant,  which 
is  referred  to  in  the  policy,  in  these  words,  viz. :  "  For  a  more  par- 
ticular description  reference  is  had  to  the  application  and  survey 
No.  118,031,  filed  with  this  company,  which  is  a  warranty  on  the 
part  of  the  assured,  and  is  hereby  made  apart  of  tliis  policy." 

Where  the  policy  in  express  terms  refers  to  the  application  or  other 
papers  connected  with  the  risk,  and  adopts  them  as  part  of  the 
contract  of  insurance,  they  become  part  of  the  jiolicy ;  and  the 
statements  therein  relative  to  the  situation,  use  or  character  of  the 
property  are  warranties  on  the  part  of  tlie  assured,  and  tlie  validity 
of  the  contract  of  insurance  depends  upon  tlie  truth  and  fulfillment 
of  the  warranties  and  conditions  therein  expressed.  Wood  on  Ins., 
§137;  Jennings  Y.  Chenango  County  Ins.  Co.,  2  Denio,  75;  Sheldon 
V.  Hartford  Fire  Ins,  Co.,  22  Couii.  235;  First  Xat.  Bk,  v.  Ins. 
Co.,  50  N.  Y.  45;  Dewees  v.  Manhattan  Ins.  Co.,  5  Vroom,  244.  I 
consider  the  incorporation  of  the  application  for  insurance  into 
this  policy,  so  as  to  make  it  part  of  the  contract  of  insurance,  too 
clear  to  require  discussion. 

First.  The  only  portion  of  the  defense  whicli  is  rested  on  matters 
contained  in  the  application  for  insurance  is  that  whicli  relates  to 
the  ownership  of,  and  incumbrances  upon,  the  premises,  embraced 
in  the  18th  and  19th  subdivisions  of  the  application,  which  are  as 
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follows  :  "  (18.)  Ownership,  Is  the  mill  owned  and  operated  by 
the  applicant  ?  Ans.  Yes,  by  the  applicant  and  his  son.  Is  any 
other  person  interested  in  the  property  ;  if  so,  state  the  interest  ? 
Ans.  None.  (19.)  Incumbrance.  Is  there  any  incumbrance  on 
the  property  ?  Ans.  Expects  to  borrow  $2,500,  and  use  the  policy 
as  a  collateral.  If  mortgaged,  state  the  amount  ?"  To  this  ques- 
tion there  is  no  answer. 

It  is  manifest  from  the  classification  in  these  two  subdivisions, 
and  the  inquiries  specially  propounded  under  each  head,  that  in  the 
former,  ownership  and  interest  had  reference  to  the  state  of  the 
legal  title,  and  that  the  subject  of  incumbrances  was  dealt  with 
exclusiyely  in  the  latter  subdivision. 

A  warranty  in  a  policy  of  insurance  excludes  all  argument  in  re- 
gard to  its  reasonableness  or  the  probable  intent  of  the  parties.  If 
the  policy  contains  a  condition  which  in  law  amounts  to  a  warranty 
on  the  part  of  the  assured,  he  can  derive  no  benefit  from  the  policy 
unless  the  condition  has  been  literally  performed.  And  it  is  im- 
material to  what  cause  non-compliance  is  attributable  ;  for  if  it  be 
not  in  fact  complied  with,  the  assured  will  forfeit  all  his  rights 
under  the  policy  unless  the  forfeiture  has  been  waived  by  the  in- 
surer. Marshall  on  Ins.  251;  Woody,  Hartford  Ins.  Co.,  13  Conn. 
544;  Detoees  v.  Manhattan  Ins.  Co,,  5  Vroom,  244.  Hence,  it  has 
become  a  settled  rule  in  the  construction  of  contracts  of  insurance, 
that  policies  of  insurance  will  be  liberally  construed  to  uphold  the 
contract,  and  conditions  contained  in  tliem  which  create  forfeitures 
will  be  construed  most  strongly  against  the  insurer,  and  will  never 
be  extended  beyond  the  strict  words  of  the  policy.  Palmer  v. 
Warren  Ins.  Co.,  1  Story,  360 ;  Stone  v.  U.  S.  Casualty  Ins.  Co., 
5  Vroom,  375  ;  State  Ins.  Co.  v.  Maackens,  9  id.  564;  Wood  on 
Ins.,  §  57.  "In  enforcing  forfeitures,  the  court  should  never 
search  for  that  constniction  of  language  which  must  produce  a 
forfeiture,  when  it  will  bear  another  reasonable  construction  which 
will  not  produce  such  results."  Walker,  J.,  in  Hartford  Ins.  Co, 
V.  Walsh,  54  111.  164;  s.  c,  5  Am.  Rep.  115. 

If  the  assured  has  an  insurable  interest  in  the  property,  insur- 
ance of  it  as  his  property,  or  by  him  as  owner,  will  be  valid  though 
his  title  be  a  qualified  or  a  mere  equitable  title  {Franklin  Fire  Ins, 
Co,  V.  Martin,  11  Vroom,  568 ;  s.  c,  29  Am.  Rep.  271 ;  Ins  Co.  v. 
Woodruff,  2  Dutch.  541);  and  ho  is  not  bound  to  state  the  nature 
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or  particulars  of  his  title  unless  expressly  required  to  do  so  by  the 
proyisions  of  the  policy.     May  on  Ins.  285. 

The  production  of  the  plaintiff's  title  showed  that  he  was  the 
owner  of  the  entire  legal  estate  in  fee  simple.  A  mortgagor  is 
deemed  seized  of  the  lands  against  all  the  world  except  the  mort- 
gagee. Thompson  t,  Boyd,  1  Zabr.  58.  In  this  State  the  title  of  the 
mortgagee  is  only  a  title  9ub  tnodo  ;  and  in  law  as  well  as  in  common 
parlance,  the  mortgage  is  considered  a«  a  mere  security  for  the 
debt — an  incumbrance  on  the  legal  title  of  the  mortgagor.  Kircher 
V.  Schalky  10  Vroom,  335,  337.  A  mortgage  upon  property  insured 
is  not  a  violation  of  a  condition  against  a  sale,  conveyance,  aliena- 
tion or  change  of  title.  Oommercial  Ins,  Uo.  v.  Spanknebk,  52 
lU.  63;  4  Am.  Rep.  582.  Nor  is  it  within  a  prohibition  against  any 
change  in  the  title  or  possession  of  the  property,  whether  by  sale, 
transfer  or  conveyance.  Hartford  Ins,  Co.  v.  Walsh,  54  111.  164 ; 
S.  c,  5  Am. Rep.  115.  A  mortgage  is  not  such  an  alienation  of  real 
or  personal  property  as  will  avoid  the  policy.  Jackson  v.  Mass,  Ins, 
Co,  23  Pick.  418 ;  Rice  v.  Tower,  1  Gray,  426  ;  Conover  v.  Mutual 
Ins,  Co.y  3  Denio,  254.  The  cases  of  Allen  v.  Oharlestown  Ins.  Co,,  5 
Gray,  384,  and  Franklin  Ins.  Co,  v.  Vaughan,  92  U.  S.  516,  illust- 
rate the  strictness  of  construction  applied  to  such  conditions  when 
they  are  invoked  to  work  a  forfeiture  of  the  contract. 

In  Ins,  Co,  V.  Haven,  95  U.  S.  242,  the  owner  of  the  fee,  to 
whom  was  issued  a  policy  containing  a  condition  identical  with  the 
fourth  condition  in  this  policy  with  respect  to  the  interest  of  the 
assured  being  "  other  than  the  entire,  unconditional  and  sole  owner- 
ship of  the  property  for  the  use  and  benefit  of  the  assured,"  was 
held  entitled  to  recover  on  his  policy,  although  at  the  time  it  was 
issued  there  was  an  outstanding  lease  for  years  to  a  third  party, 
which  fact  was  neither  represented  to  the  company  nor  expressed  in 
the  policy. 

I  think  there  was  no  breach  of  the  warranty  expressed  in  the 
eighteenth  subdivision  of  the  application,  which  relates  to  the 
ownership  of  the  land. 

The  defense  under  subdivision  19  in  the  application  stands  on  a 
different  ground.  The  premises  were  then  subject  to  four  mort- 
gages— one  to  Hutchinson,  dated  April  6,  1847,  for  $1,500  ;  another 
to  Cubberly,  dated  April  1,  1867,  for  $1,000  ;  the  third  to  Taylor, 
dated  March  31,  1877  ;  the  fourth  to  Baldwin,  dated  December  30, 
1879,  for  $2,100.  If  the  applicant  had  falsely  answered  the  inquiries 


588  NEW  JERSEY, 


Canton  v.  Jersey  City  Fire  Insarance  Company. 


propounded  with  respect  to  incumbrances,  the  policy  would  be 
avoided  for  a  breach  of  a  condition  of  insurance.  But  he  studiously 
refrained  from  making  any  answers  to  the  inquiry  on  the  subject. 
The  paper  was  incomplete  in  that  respect. 

The  application  was  prepared  by  Pearceand  signed  by  the  appli- 
cant. It  was  then  transmitted  to  the  company,  and  the  policy  was 
issued  directly  from  the  company's  office  upon  the  application  in  its 
uncompleted  condition.  When  a  policy  is  issued  on  a  written 
application  for  insurance,  and  any  of  the  questions  are  left  un- 
answered, the  objection  must  be  made  before  the  policy  is  issued.  A 
policy  issued  upon  such  an  application  is  a  waiver  of  the  right  to 
the  information  called  for  by  the  inquiry  unanswered,  and  the  con- 
tract of  insurance  will  be  considered  as  based  only  on  the  answers 
given  to  inquiries  to  which  the  applicant  has  responded.  If  the 
insurer  issues  a  policy  upon  an  uncompleted  application  for  the 
insurance,  he  cannot  afterward  avoid  the  policy  on  the  ground 
that  [the  answers  were  not  full.  Wood  on  Ins.,  §§  151,  496  ;  May 
on  Ins.,  §  166  ;  Liberti/ Hall  Association y.  Ilotcsatonic  Ins.  Co.,  7 
Gray,  261  ;  Hall  v.  People's  Ins,  Co.,  6  id.  185  ;  Dohn  v.  Fanners* 
Ins.  Co.,  5  Lans.  275  ;  Commontoedlth  v.  Hide  i&  Leather  Ins.  Co., 
112  Mass.  139. 

The  plaintiff  at  the  trial,  in  order  to  meet  a  defense  that  the 
information  with  regard  to  incumbrances  was  fraudulently  withheld, 
offered  to  show  that  Pearce,  tlie  agent  of  the  company,  filled  up 
the  application,  and  that  the  different  incumbrances  on  the  prop- 
erty were  spoken  of  between  him  and  Pearce  before  the  application 
was  filled  up,  and  that  therefore  there  was  no  omission  to  make 
known  the  existence  of  the  incumbrances.  Upon  such  a  defense 
the  evidence  proffered  was  comjietent.  Franklin  Fire  Ins.  Co.  v. 
MartiUy  11  Vroom,  568,  574;  s.  c,  29  Am.  Rep.  271,  and  cases 
cited;  Ins.  Co.  v.  Woodruff,  2  Dutcher,  541,  552;  Dodge  County 
Ins.  Co.  V.  Rogers,  12  Wis.  337.  The  testimony  was  objected  to, 
and  on  a  disclaimer  by  the  defendant's  counsel  of  the  defense  of  a 
fraudulent  misrepresentation  or  fraudulent  concealment,  the  evi- 
dence was  withdrawn.  The  defense  was  at  the  trial  put  solely  on 
a  breach  of  warranty.  It  is  therefore  sutticient  to  say  that  we  do 
not  find  that  the  applicant  entered  into  any  contract  of  warranty  on 
this  subject. 

Second.  The  policy  was  executed  at  the  company's  office  in 
Jersey  City  and  sent  to  Pearce  for  delivery.     He  delivered  it  to 
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Baldwin  within  a  week  from  the  time  it  was  issued.  One  of  the 
conditions  of  insurance  is  that  the  company  *^  shall  not  be  liable, 
by  virtue  of  this  policy  or  any  renewal  thereof,  for  any  loss  that 
may  occur  before  the  i)remium  has  actually  been  paid  to  this  com- 
pany." Another  condition  is  that  **no  agent  of  this  company  is 
authorized  in  any  respect  to  change  the  terms  and  conditions  of  this 
policy,  and  they  shall  neither  be  changed  nor  waived  except  in 
writing  signed  by  the  president  or  secretary  of  the  company. " 

When  the  policy  was  delivered,  Pearce  took  a  note  for  the 
premiums  on  this  and  otiier  policies  on  the  same  premises,  delivered 
at  the  same  time,  and  issued  by  other  companies.  In  Bosch  v. 
Htimboldt  Lis.  (-o.,  G  Vroom,  429,  it  was  held,  ujwn  a  policy  con- 
taining the  same  condition  with  respect  to  the  pre-payment  of  the 
premium,  which  also  contained  an  acknowledgement  of  the  receipt 
of  the  premium,  that  the  company  was,  on  the  delivery  of  the  policy 
by  an  agent,  estopped  from  setting  up  the  non-payment  of  the 
premium.  This  policy  contains  no  formal  acknowledgment  of  the 
receipt  of  the  premium.  It  recites  that  the  company,  "  in  consid- 
eration of  $15,  and  the  conditions  and  agreements  herein  contained, 
doth  insure,"  etc.  It  is  not  proposed  to  consider  whether  in  legal 
effect  there  is  any  difference  between  these  two  forms  of  policies, 
where  the  policy  has  been  delivered  by  an  agent  authorized  to 
deliver  it  and  receive  the  premium,  if  such  agent  has  delivered  the 
policy  unconditionally,  and  has  agi*eed  to  credit  the  assui-ed  and  hjis 
made  himself  a  debtor  for  it  to  the  company.  See  Hallock  v.  Ins. 
Co.,  2  Dutch.  268,  276;  Trustees  v.  Brooklyn  Ins.  Co.,  19  N.  Y. 
305;  New  York  Central  Ins.  Co.  v.  National  Ins.  Co.,  20  Barb. 
469.  As  will  appear  in  the  sequel  the  decision  of  that  question  is 
not  necessary  in  this  case. 

Pearce  was  the  agent  of  the  company.  He  had  been  its  agent 
for  fifteen  years,  and  had  taken  a  great  many  policies  for  the  com- 
pany. He  testified  that  the  company  always  forwarded  policies  to 
him  before  it  received  the  premiums,  and  that  it  was  his  duty  to 
deliver  the  policies  and  collect  the  premiums.  He  also  testified 
that  it  was  the  rule  of  the  company  for  the  agent  to  report  once  a 
month;  that  he  always  held  the  funds  for  a  month,  and  sometimes 
longer.  His  commissions  were  deducted  from  the  premiums  when 
he  made  his  remittances.  The  condition  in  tliis  policy  *'  that  if  any 
broker  or  any  other  person  than  the  assured  has  procured  this  policy, 
he  shall  be  deemed  the  agent  of  the  assured  and  not  of  the  com* 
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pany,"  does  not  debar  the  company  of  the  power  to  appoint  agents 
and  clothe  them  with  such  authority,  general,  special  or  limited,  as 
might  be  advisable;  and  the  delegation  of  such  authority  will  carry 
with  it  such  powers  and  consequences  as  are  incident  to  the  relation 
of  principal  and  agent  within  the  scope  of  the  authority  confen-ed. 
There  can  be  no  doubt,  that  under  the  circumstances  of  this  case, 
payment  to  Pearce  of  premiums  on  policies  negotiated  by  him  was 
payment  to  the  company.  He  was  constituted  its  agent  for  the 
purpose  of  receiving  such  premiums. 

The  note  taken  by  Pearce  was  payable  to  him  individually  and 
was  indoraed  by  Baldwin.  Pearce  testifies  that  he  took  the  note 
on  his  own  responsibility,  that  he  got  it  discounted  at  bank 
within  a  week  or  ten  days  after  lie  received  it,  and  perhaps 
in  less  time,  and  that  the  proceeds  were  passed  to  his  credit. 
The  note  was  discounted  and  the  proceeds  passed  to  Pearce's 
credit  in  the  bank  before  the  fire  occurred.  On  the  next  day 
after  the  fire  Pearce  sent  his  account  to  the  secretary  of  the 
company,  including  this  premiums  on  the  policy  and  other  policies 
he  had  negotiated  for  the  company,  inclosing  therewith  his  checks 
for  these  premiums  less  his  commissions.  In  his  letter  he  says, 
speaking  of  the  Carson  policy,  "  the  premium  was  settled  at  the 
time  it  was  due."  The  company  having  received  information  of 
the  fire  has  not  used  Pearce's  check.  The  president  testified  that 
he  informed  Pearce  that  they  would  not  complicate  matters  by  ac- 
cepting the  premium  and  that  he  could  take  the  checks  back,  or  if 
he  wished  might  leave  them  with  the  secretary.  The  checks  are 
still  in  the  secretary's  hands  unused.  The  note  was  paid  by  Bald- 
win after  the  fire,  but  before  it  matured. 

Assuming  that  the  note  was  given  not  as  payment,  but  only  as 
an  instrument  by  which  to  obtain  the  money  for  the  premium,  and 
that  Pearce,  in  obtaining  its  discount,  Jicted  as  the  agent  of  the 
plaintiff,  and  giving  to  the  condition  of  insurance  the  most  literal 
interpretation  it  is  susceptible  of,  iis  soon  as  the  note  was  discounted 
and  Pearce  received  the  proceeds  the  premium  was  actually  paid,  as 
much  so  as  if  he  had  received  for  it  a  check  on  a  bank  or  an  order 
on  a  third  person  which  was  paid  on  presentation.  On  a  state  of 
facts  much  less  direct  and  positive  the  court  held  in  Chikenng  v. 
Olobe  Ins.  Co.,  116  Mass.  321,  that  the  funds  of  the  assured  had 
come  into  the  hands  of  the  agent,  and  were  a  payment  of  the 
premium  within  the  meaning  of  a  similar  provision  in  a  policy. 
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The  question  of  the  power  of  an  agent  to  waive  conditions  of  in- 
surance does  not  arise.  The  agent  had  authority  to  receive  the 
premium  for  the  company.  Payment  of  it  to  him  was  payment  to 
the  company;  and  when  the  money  for  it  actually  came  into  his 
hands  from  the  discounting  of  the  note,  the  premium  was  actually 
paid  and  the  policy  took  effect  then  by  its  own  terms. 

Third.  Exception  was  taken  to  the  substance  and  service  of  proof 
of  loss.  Proofs  were  served  March  8th,  March  28th  and  Mai'ch 
31st.  The  first  was  served  within  the  time  prescribed;  the  others 
after  that  to  meet  objections  made  to  former  proofs.  Condition  8  re- 
quires that  the  proofs  shall  be  in  writing,  signed  and  sworn  to  by  the 
insured,  and  shall  give  all  incumbrances  upon  the  property.  The 
proofs  served  were  signed  and  sworn  to  by  the  insured.  Besides 
the  mortgages  named  judgments  had  been  recovered  against  the  in- 
sured after  the  application  was  made.  With  the  last  proof  served 
a  detached  paper  containing  a  statement  of  the  mortgages  and 
judgments  was  delivered.  On  the  27th  of  April,  1880,  before  this 
suit  was  commenced,  and  after  the  thirty  days  had  expired  within 
which  the  proof  of  loss  was  required,  the  defendant  obtained  the 
examination  of  Carson  under  oath  pursuant  to  one  of  the  conditions 
of  insurance. 

Failure  to  comply  with  the  condition  of  insurance,  with  respect 
to  the  reasonableness  or  sufficiency  of  the  preliminary  proofs,  may 
be  waived  by  the  insurer.  The  waiver  may  be  by  parol,  although 
the  policy  provides  that  the  conditions  of  insurance  shall  neither  be 
changed  nor  waived  except  in  writing  signed  by  the  president  or 
secretary.  Such  a  stipulation  applies  only  to  those  conditions  and 
provisions  in  the  policy  which  relate  to  the  formation  and  continu- 
ance of  the  contract  of  insurance  and  are  essential  to  the  binding 
force  of  the  contract  while  it  is  running,  and  does  not  apply  to 
those  conditions  which  are  to  be  performed  after  the  loss  has  oc- 
curred in  or^er  to  enable  the  assured  to  sue  on  his  contract,  such 
as  giving  notice  and  furnishing  preliminary  proof  of  loss.  May  on 
Ins.,  §511;  Wood  on  Ins.,  §490;  Franklin  Fire  his,  Co.  v.  Chicago 
Ice  Co.,  36  Md.  102;  s.  c,  11  Am.  Rep.  469;  Blake  v.  Excliange  Ins. 
Co.y  12  Gray,  265  ;  Priest  v.  Citizens'  Ins.  Co.,  3  Allen,  602.  In 
this  case  there  was  competent  evidence  to  justify  a  jury  in  finding 
a  waiver  of  a  literal  compliance  with  the  condition  with  respect  to 
the  substance  and  service  of  preliminary  proofs  in  all  matters  to 
which  objection  was  made. 
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Fourth.  The  condition  wliidi  provides  that  all  fraud,  or  at- 
tempt at  fraud,  by  false  swearing  or  otherwise,  shall  cause  a  for- 
feiture of  all  claim  under  tlie  policy,  is  available  as  a  defense  only 
when  it  ap})ears  that  the  assured  knowingly  and  intentionally 
swore  falselv,  or  said  or  did  that  w^hich  is  claimed  to  be  fraudulent. 
Wood  on  Ins. ,  §  4:20.  Mere  mistake  in  stating  facts,  or  an  over- 
valuation in  making  out  proofs  of  loss,  is  not  sufficient  to  sustain 
the  defense.  It  must  appear  that  the  erroneous  statement  or  over- 
valuation was  made  intentionally  and  with  a  fraudulent  intent. 
May  on  Ins.,  §  477  ;  Joiies  Mechanics'  Ins.  Co.,  7  Vroom,  29;  s.  c, 
13  Am.  Rej).  405 ;  Oibbs  v.  Continental  Im.  Co.,  13  Hun,  611  : 
Frariklin  Fire  Ins.  Co.  v.  Vaughan,  92  TJ.  S.  516  ;  and  the  ques- 
tion is  one  of  fact  for  the  jury.  "Wood  on  Ins.,  §429  ;  Ins.  Co.  v. 
Weides,  14  Wall.  376. 


Ehinehakt  v.  Lance. 

(14  Vroom,  311.) 

* 

Contempt — justice  of  peace  — power  to  punish  for. 
A  justice  of  the  peace  has  no  inherent  power  to  commit  for  contempt. 

"I]1ALSE  imprisonment.     The  opinion  states  the  ]>oint. 

Oscar  Jeffery,  for  plaintiff. 
John  T.  Bird,  for  defendant. 

Depue,  J.  The  object  of  the  demurrer  is  to  raise  the  question 
whether  a  justice  of  the  peace  sitting  in  the  court  for  the  trial 
of  small  causes  has  power  to  commit  for  a  contempt  committed  in 
the  presence  of  the  court  while  engaged  in  the  trial  of  a  civil  cause. 
The  commitment  of  the  plaintiff  was  for  the  period  of  ten  days,  for 
the  contempt  adjudged  against  him. 

It  must  be  conceded  that  the  plaintiff's  conduct,  as  averred  in 
the  plea,  was  outrageously  improper,  and  that  if  he  so  misconducted 
himself  he  deserved  the  punishment  he  received.  But  we  must 
not,  by  our  disapprobation  of  the  plaintiff's  conduct,  or  by  the 
justice  of  the  punishment  he  received,  be  led  away  from  the  real 
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question  in  issue  —  the  power  of  a  justice  of  the  i)eace  to  commit 
for  contempts  when  sitting  in  the  court  for  the  trial  of  small  causes. 
If  the  power  in  question  resides  in  the  class  of  judicial  officers  to 
which  the  defendant  belongs,  it  is  a  power  which  may  be  exercised 
for  a  less  flagrant  offense,  and  followed  by  an  imprisonment  for  a 
year,  or  a  longer  term  as  well  as  for  a  single  day,  without  its  exer- 
cise being  subject  to  revision  or  review,  except  in  mere  matters  of 
form. 

The  power  to  commit  at  discretion  and  for  a  discretionary  term 
of  imprisonment  is  a  transcendent  prerogative  power.  "The 
power  which  the  courts  in  Westminster  Hall,"  said  Wilmot,  C.  J., 
"  have  of  vindicating  their  own  authority,  is  coeval  with  their  first 
foundation.  *  *  *  j  have  carefully  examined  to  see  if  I  could 
find  out  any  vestiges  or  traces  of  its  introduction,  but  can  find 
none.  It  is  as  ancient  as  any  other  part  of  the  common  law."  Rex 
V.  AlmoHyW \\moV8  Opinions,  254.  It  seems  to  have  had  its  founda- 
tion on  the  theory  that  contempt  in  the  presence,  or  of  the  au- 
thority of  the  king's  courts,  was  a  contempt  of  the  royal  authority 
itself. 

At  common  law  the  power  to  punish,  by  fine  or  imprisonment, 
contempts,  evensucli  as  were  committed  in  facie  curice,  was  given 
to  courts  of  record  only.  In  30  Eliz.  it  was  resolved  that  if  any 
contempt  or  disturbance  to  the  court  be  committed  in  any  court  of 
record,  the  judges  might  set  upon  the  offender  a  reasonable  fine; 
but  that  courts  which  are  not  of  record  cannot  impose  a  fine  or 
commit  to  prison.  Griesley^s  case,  8  Co.  75  ;  Godfrey^ s  case,  11 
id.  43  b.  None  but  courts  of  record  can  either  fine  or  imprison  ; 
hence  when  any  new  authority  is  constituted  with  power  to  fine  and 
imprison,  the  persons  invested  with  such  authority  become  a  court 
of  record.  Oroenvelt  v.  Bitrwell,  1  Comyn,  79.  Mr.  Hawkins 
expressly  lays  it  down  that  only  such  courts  as  are  courts  of  record 
may  fine  or  imprison  for  contempts  in  the  face  of  the  court.  3 
Hawk.  5,  §§  14,  15.  All  courts  of  record  are  the  king's  courts,  in 
right  of  his  crown  and  royal  dignity,  and  therefore  every  court  of 
record  has  authority  to  fine  or  imprison  for  contempt  of  its  authority; 
but  the  courts  not  of  recoi'd  —  or  those  at  least,  in  which  the 
common  law  is  administered  —  are  of  inferior  dignity,  and  in  a  less 
proper  sense  the  king's  courts,  and  therefore  are  not  intrusted  by 
the  law  with  the  power  to  fine  or  imprison,  unless  by  the  express 
provision  of  some  act  of  Parliament.  3  Steph.  Com.  383,  384. 
Vol.  XXXIX  — 75 
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Expressions  are  frequently  used  in  the  books  distinguishing 
between  superior  and  inferior  courts,  which  are  erroneously  cited  in 
support  of  the  power  of  inferior  courts,  not  of  record,  to  commit  for 
contempt.  This  classification  of  courts  of  record  is  made  by  Sir 
Matthew  Hale.  He  says  :  "  The  courts  arc  of  two  kinds  :  1. 
Courts  of  record  ;  2.  Xot  of  record.  First.  Of  courts  of  record 
there  is  this  diversity,  viz.:  1,  supreme  ;2,  superior  ; 3,  inferior.'* 
The  latter  he  styles  inferior  courts  of  record.  Hale's  Analysis  of 
the  Law,  35,  3G  ;  Bac.  Abr.  **  Courts,"  D,  1.  This  distinction  is 
commented  on  by  counsel  and  by  Eakle,  C.  J.,  and  Willis,  J., 
in  In  re  Fernandez,  10  C.  B.  (N.  S.)3,  27-41,  and  concerns  only 
the  question  as  to  the  power  summarily  to  punish  contempts  com- 
mitted extra  curiam  as  well  as  in  facie  cur  ice,  and  the  form  and 
contents  of  the  process  of  commitment.  In  re  Sheriff  of  MiddleseXy 
11  A.  &  E.  273  ;  Ex  parte  Pater,  5  B.  &  S.  299.  It  has  no 
|)ertinency  to  the  power  of  inferior  courts,  which  are  not  courts  of 
record,  to  commit  for  either  cause. 

I  do  not  find  in  the  English  cases  any  judicial  adoption  of  a 
principle  so  broad,  as  that  power  to  fine  or  imprison  for  contempts 
is  necessarily  inherent  in  every  court  of  justice  without  regai^d  to 
the  grade  or  constitution  of  the  court.  The  claim  by  Sir  William 
Blackstone  of  such  a  power  as  resulting  from  the  first  principle 
of  judicial  establishments,  was  made  only  in  behalf  of  the  supreme 
courts  of  justice,  as  an  inseparable  attendant  upon  every  siqwrior 
tribunal.  4  Bl.  Com.  28G.  The  passage  so  often  quoted  from  the 
opinion  of  Chief  Justice  Wilmot,  in  Rex  v.  Almon,  supra,  that 
such  a  power  is  a  necessary  incident  of  every  court  of  justice, 
whether  of  record  or  not,  was  manifestly  designed  to  liave  no 
broader  application.  The  chief  justice  cites  Sparks  y.  Martyn,  1 
Vent.  1,  which  was  an  application  to  the  King's  Bench  for  a  pro- 
hibition to  restrain  the  Court  of  Admiralty  from  enforcing  an 
attachment  for  a  contempt  for  taking  a  ship  and  taking  the  sails 
from  it,  from  an  officer  who  was  executing  the  process  of  the  court 
against  the  ship.  The  King's  Bench  denied  the  prohibition,  saying 
that  the  Couit  of  Admiralty  may  2>unish  one  that  resists  the  process 
of  the  court,  and  may  fine  and  imprison  for  a  contempt  to  the  court 
acted   in  the   face  of  the  court,  though  it  be  no  court  of  record. 


I  The  High  Court   of  Admiralty   was  among  tlie  most  ancient  of 

the  English  courts.     **Tlie  admiral  and  Court  of  Admiralty  have 
been  time  out  of  mind,  and  so  it  was  said  in  tlie  tirtic  of  Bichard 
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I."  Com.  Dig.,  *•  Admiralty,"  A.  Its  jurisdiction  was  civil  and 
criminal.  On  the  criminal  side  it  had  cognizance  of  piracy  and  of 
murder,  and  all  felonies  committed  on  the  high  seas.  As  a  crim- 
inal court  it  possessed  most  extensive  powers,  including  the  power 
to  pronounce  sentence  of  deatii.  Com.  Dig.,  ''Admiralty,"  E. 
As  a  civil  court,  by  the  custom  of  the  court,  it  had  power  to  amerce 
the  defendant  for  his  default,  at  its  discretion,  and  to  make  execu- 
tion thereof  upon  his  goods,  and  for  want  of  goods  to  take  his  body. 
2  Bac.  Abr.  74G  ;  the  case  of  The  Adniirally,  13  Co.  5:^.  Inasmuch 
as  its  proceedings  were  according  to  the  method  of  the  civil  law, 
for  that  reason  it  was  not  considered  as  a  court  of  record.  3  Bl. 
Com.  69.  But  it  had,  by  its  constitution,  the  essential  attribute 
of  a  court  of  record  —  power  to  fine  and  imprison  —  and  in  the 
magnitude  of  its  jurisdiction,  was  on  an  equality  with  the  courts 
at  Westminster  Hall.  The  court  had  all  the  qualities  of  a  court  of 
record,  except  that  its  procedure  being  regulated  by  its  own  pecu- 
liar laws  and  usages,  its  sentences,  for  technical  reasons,  were  not 
considered  as  its  record. 

It  is  entirely  clear  that  among  courts  proceeding  according  to  the 
common  law,  the  power  of  summarily  punishing  contempts  de- 
pended upon  whether  or  not  the  court  was  a  court  of  record.  The 
most  recent  English  ciise  on  the  subject  was  argued  and  decided 
upon  that  assumption.  Queen  v.  Lefvoy^  L.  R.,  8  Q.  B.  134. 
This  court,  in  Ex  parte  Kerrigan,  4  Vroom,  345,  decided  that  the 
power  resides  only  in  such  courts  as  were  courts  of  record  recogni- 
zed in  the  common  law,  and  that  it  did  not  pertain  to  other  courts 
simply  because  they  had  judicial  functions  to  perform. 

Reference  is  also  fretjuently  made  to  the  jurisdiction  at  common 
law  of  the  sheriff's  tourne  and  court  leet  to  punish  contempts,  as 
an  illustration  of  the  exercise  of  that  power  by  courts  of  an  inferior 
grade.  But  this  is  a  misapprehension  of  the  dignity  of  these  courts 
before  Magna  Charta.  Sir  Edward  Coke  says  that  of  the  ancient 
time  the  sheriff  had  two  great  courts,  viz.,  the  tourne  and  the 
county  court :  and  afterwards  the  view  of  frank  pledge,  or  leet,  was 
by  the  king  divided  from  the  tourne  and  granted  to  the  lords. 
The  tourne  and  leet  were  both  king's  courts  of  record,  and  were  of 
one  and  the  same  jurisdiction.  The  former  Wiis  a  court  of  criminal 
jurisdiction,  having  cognizance,  by  indictment,  over  all  felonies 
which  were  such  at  common  law.     Its  powers   were  restmined  by 
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Magna  Charta,  and  both  coui-ts  have  since  declined  in  public  esti- 
mation.    1  Ins.  71  ;  4  id.  259,  261 ;  1  Hale,  09. 

The  power  of  the  courts  at  Westminster  Hall,  of  the  Courts  of 
Equity,  the  Court  of  Oyer  and  Terminer,  Courts  of  Assize  and  Nisi 
Prius  and  Quarter  Sessions  of  the  peace,  to  punish  contempts  by  sum- 
mary proceedings,  is  fully  established.  //*  re  Cobbett^  7  Q.  B.  187  ; 
Lechmere  Gharlton^s  case,  2  Myl.  &  C.  310  ;  In  re  FernUndes,  G  H. 
&  N.  717;  10  C.  B.  (X.  S.)  3  ;  Ex  parte  Pater,  5  B.  &  S.  297; 
Rex  V.  Davison,  4  B.  &  Aid.  329 ;  Rex  v.  Clement,  id.  218.  But 
though  there  are  dicta,  and  perhaps  decisions,  in  the  older  cases 
affirming  such  a  jurisdiction  in  justices  of  the  peace,  yet  it  will  be 
observed  that  in  the  later  cases  the  English  judges  studiously  re- 
frain from  an  expression  of  opinion  that  the  power  is  possessed  by 
justices  of  the  peace  to  commit  for  contempts,  even  in  their  pres- 
ence, except  when  sitting  in  the  Sessions.  Cropper  v.  HortoJi,  8  Dow. 
&  Ry.  100  ;  Rex  v.  James,  5  B.  &  Aid.  894  ;  Paley  on  Convictions, 
238  n.  241  n.  ;  Pettit  v.  Addington,  Pcake  X.  P.  02.  The  two 
houses  of  Parliament  have  the  undoubted  power  to  punish  contempts 
by  fine  or  imprisonment,  a  power  derived  from  the  law  and  ancient 
usages  of  Parliament.  Yet  the  English  courts  deny  the  same  au- 
thority, in  the  absence  of  an  express  grant,  to  colonial  legislatures 
established  by  act  of  Parliament.  Boi/le  v.  Falconer,  L.  R.,  1.  P.  C. 
328  ;  Kielly  v.  Carson,  4  Moore  P.  C.  03  ;  Fen  ton  v.  Hampton,  11 
id.  347 ;  The  Speaker,  etc.  v.  Glass^  L.  K.,  3  P.  C.  500  ;  Ex  parte 
Brown,  5  B.  &  S.  280. 

Following  common  law  precedents  and  principles,  the  power  to 
summarily  punish  contempts  by  fir.e  and  imprisonment  must  be 
assigned  to  such  of  our  courts  as  in  Constitution  and  jurisdiction 
are  modeled  after  the  courts  which  possessed  that  power  at  common 
law.  But  witli  regard  to  courts  created  by  act  of  the  legislature, 
with  limited  and  special  statutory  jurisdictions,  whose  powers  and 
modes  of  procedure  are  prescribed  and  defined  ]>y  statute,  a  different 
rule  must  be  a])plied.  When  a  new  court  is  erected  it  is  necessary 
tliat  the  jurisdiction  and  authority  of  the  court  be  certainly  set 
down;  the  court  can  have  no  other  jurisdiction  than  is  expressed  in 
its  erection,  for  the  new  court  cannot  ])rescribe.  4  Inst.  200.  In 
such  a  newly-created  court  such  incidental  powers  as  are  necessary 
to  enable  it  properly  to  perform  its  judicial  functions  will  be 
implied.  But  the  extraordinary  ])ower  of  adjudging  a  contempt 
and  fixing  the  fine  or  imprisonment,  without  any  limitation  except 
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discretion,  as  the  penalty  for  the  offense,  ought  not  to  be  conceded 
to  such  a  court  in  the  absence  of  a  clear  expression  of  the  legisla- 
tive intent  to  confer  such  a  power  upon  it. 

The  court  for  the  trial  of  small  causes  is  an  inferior  court  of  limited 
jurisdiction,  created  by  statute,  with  special  statutory  powers  and  a 
statutory  method  of  procedure.  Its  jurisdiction  is  limited  to  certain 
civil  actions,  in  which  amounts  within  a  designated  sum  are  in- 
volved. Every  step  in  its  procedure,  from  the  summons  to  final 
judgment  and  execution,  is  specially  provided  for  and  prescribed. 
As  contrasted  with  other  courts  in  the  State,  the  legislative  purj^ose 
to  give  it  a  subordinate  position,  and  to  confine  its  powers  within  as 
narrow  a  limit  as  will  be  consistent  with  its  ability  to  perform  its 
functions,  is  clearly  indicated  in  the  act  by  which  it  is  created. 
The  first  section,  which  creates  the  court,  declares  that  certain  suits 
of  a  civil  nature  shall  be  cognizable  *' before  any  justice  of  the 
peace  in  any  county  in  tliis  State,  who  is  liereby  autliorized  to  hold 
a  court  within  such  county,  to  hear,  try  and  determine  the  same 
according  to  law,  *  *  *  which  court  shall  l)e  a  court  of  record, 
and  vested,  for  the  purposes  aforesaid,  witli  all  sucli  power  as  is  usual 
in  courts  of  record  of  tliis  State."  Rev.,  ]).  539.  In  the  act 
establishing  District  Courts,  which  are  courts  in  certain  cities  of  a 
jurisdiction  co-ordinate  witli  that  of  the  courts  for  the  trial  of  small 
causes,  the  legislative  expression  is  "  tliat  said  courts  shall  be  courts 
of  record  and  have  official  seals,  and  all  persons  shall  be  amenable 
to  punishment  for  contempt  of  said  courts  in  the  same  manner  as  in 
other  courts  of  record  of  this  State,  having  power  to  punish  for 
contempt  of  court."  Rev.,  ]).  1301,  §  3.  By  the  general  statutes 
concerning  evidence  and  juries,  witnesses  and  jurora  refusing  to 
obey  the  process  of  the  court  are  made  liable  to  j^uuishment  iis  for 
contempt  of  the  court  out  of  which  the  process  issued.  Rev.,  p. 
379,  §  13;  p.  520,  §  5.  In  the  courts  for  tlie  trial  of  small  causes, 
the  only  penalty  laid  upon  a  defaulting  juror  or  witness  is  a  fine  not 
exceeding  $20,  to  be  levied  and  collected  by  execution  against  the 
goods  and  chattels  of  the  offender.     Rev.,  j).  547,  §35. 

It  will  be  perceived  that  tlie  court  in  question  is  created  to  hear, 
trv  and  determine  certain  civil  causes  onlv,  and  tliat  it  is  made  a 
court  of  record,  and  vested,  for  that  purpose  only,  with  such 
powers  as  are  usual  in  courts  of  reconl  of  this  State.  I  think 
the  language  of  the  first  section  of  the  act,  carefully  guarded  as  it 
is,  when  taken  in  connection  with  the  fact  that  the  power  to  punish 
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for  contempt  is  withheld  from  this  court  iii  cases  where  it  is  given 
to  other  courts,  indicates  that  it  was  not  the  legislative  intent  to 
confer  on  this  court  the  extraordinary  powers  which  by  the  com- 
mon law  are  exercisable  under  the  power  to  punish  contempts.  In 
Rex  V.  Fatilkner,  2  C,  M.  &  K.  626,  it  was  held  that  a  commissioner 
in  bankruptcy,  when  sitting  alone,  had  no  power  to  find  or  commit 
for  contempt  in  delivering  to  him,  when  sitting  in  his  court,  a  let- 
ter reflecting  on  his  conduct,  though  he  acted  under  the  statute 
constituting  the  Court  of  Bankruptcy,  which  declared  that  the  court 
should  be  a  court  of  law  and  equity,  and  should,  with  any  judge 
and  commissioner  thereof,  have,  use  and  exercise  all  the  rights,  in- 
cidents and  privileges  of  a  court  of  record,  and  all  other  rights,  in- 
cidents and  privileges,  as  fully  to  all  intents  and  pui'poses  as  the 
same  are  held,  exercised  and  enjoyed  by  any  of  his  majesty's  courts 
of  law  or  judges  at  Westminster.  In  ex  parte  Kerrigan,  this  court 
lield  that  the  recorder  of  a  city,  who,  by  statute,  was  authorized  to 
try  all  causes  for  violations  of  city  ordinances,  with  the  jurisdiction 
of  a  justice  of  the  peace  in  criminal  mattera,  and  power  to  fine  and 
imprison,  had  no  power  to  punish  by  a  commitment  a  contempt  in 
using  insulting  language  to  him  while  sitting  in  the  trial  of  a  com- 
.])laint  for  violating  a  city  ordinance. 

I  Nor  ia  tlie  power  to  commit  by  way  of  execution  as  a  punishment 
for  the  contempt,  necessary  for  the  maintenance  of  order  in  the 
court  or  the  vindication  of  its  authority.  An  indictment  will  lie 
for  speaking  scandalous  words  concerning  a  magistrate  in  the  execu- 
tion of  his  office,  or  for  a  contempt,  whicli  though  not  a  breach  of 
the  peace,  amounts  to  an  obstruction  in  the  execution  of  his  office. 
Bex  V.  Ravel,  1  Stra.  420 ;  Rex  v.  Darby,  3  Mod.  139 ;  Brooker  v. 
Commonwealth,  12  S.  &  R.  175  ;  2  Bish.  Cr.  Law,  §  251.  It  is  clear 
that  all  disorders  in  a  court-room,  and  all  attempts,  forcible  or 
fraudulent,  to  obstruct  the  due  course  of  public  justice,  are  in  like 
manner  indictable.  Whart.  Cr.  PI.  &  Prac. ,  §  955.  For  abusive 
uiul  re])roachful  words  spoken  to  a  justice  of  the  peace  relative  to 
his  judicial  conduct,  the  justice  has  power  to  cause  the  arrest  of  the 
offender,  and  require  bail  for  his  api)earance  to  answer  to  an  indict- 
ment and  for  good  behavior  until  the  next  Sessions.  Riclnnond  v. 
Dayton,  10  Johns.  303  ;  Albright  v.  Lapp,  20  Penn.  St.  99.  In 
Spilsbury  v.  Michlethtoaite,  1  Taunt.  14(\  it  was  held  that  a  sheriff 
presiding  in  a  County  Court,  held  for  the  election  of  members  of 
Parliament,  liad  power  to  order  a  free li older,  who  interrupted  the 
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proceedings  by  disorderly  conduct,  to  be  taken  into  custody  and 
carried  before  a  justice  of  the  peace  to  give  security  for  good 
behavior.  A  justice  of  the  peace  or  coroner,  when  in  the  exercise 
of  his  judicial  functions,  has  the  power  to  cause  a  bystander,  whose 
conduct  or  presence  in  the  court-room  is  prejudicial  to  the  interests 
of  justice,  to  be  removed  from  the  room  ;  and  such  an  order,  if 
made  in  the  exercise  of  a  sound  judicial  discretion,  will  be  a  justifica- 
tion in  an  action  of  trespass,  and  if  resisted,  will  subject  the 
offender  to  indictment  for  resisting  the  officer  in  the  discharge  of 
his  duty.  Oarnett  v.  Ferrand,  6  B.  &  C.  611  ;  State  v.  Copp,  15  N. 
H.  212. 

The  power  to  remove  persons,  who  by  disorderly  conduct  interfere 
with  the  business  of  the  court,  is  a  power  essential  to  the  very 
existence  of  the  court  and  is  implied  in  the  ci-eation  of  the  court. 
It  belongs  to  all  deliberative  bodies,  judicial  and^  legislative, 
and  is  necessary  to  their  self-preservation.  AVithout  such 
a  power,  it  would  be  impossible  to  perform  the  functions 
for  which  such  oodies  are  created.  But  the  power  to  commit  for 
contempt  is  a  power  of  inflicting  a  penal  sentence  for  an  offense, 
and  the  validity  of  the  sentence  will  depend  upon  the  jurisdiction 
of  the  court  to  pronounce  it.  Such  a  power  is  not  a  necessary 
incident  of  a  court  of  justice,  and  therefore  is  not  granted  by 
implication.  It  can  only  be  derived  from  the  common-law  or  by  a 
legislative  grant  of  sucli  a  2>ower.  The  remarks  made  by  Sir  James 
CoLViLLE  in  Doyle  y.  Falconer,  L.  E.,  1  P.  C.  340,  when  discussing 
the  powers  of  a  colonial  legislative  assembly,  are  quite  germane  to 
this  subject.     See  also  Maxwell  on  Statutes,  322. 

In  the  present  case,  the  justice  miglit  have  caused  the  plaintiff  to 
be  removed  from  liis  court-room.  He  might  have  required  of  him 
bail  for  his  appearance  at  court  to  answer  to  a  criminal  charge,  and 
as  security  for  good  behavior.  He  might  have  committed  the 
plaintiff  into  custody  until  the  cause  on  trial  was  concluded, 
before  he  gave  liim  a  hearing ;  and  if  the  plaintiff  refused  or  was 
unable  to  give  bail,  he  might  have  committed  liim  to  jail  in  default 
of  bail. 

These  powers,  whicli  are  inherent  in  the  judicial  office,  in  the 
exercise  of  official  duties,  are  amply  sufficient  to  secure  order  and 
decorum  in  these  courts,  and  to  vindicate  their  authority.  Occasion- 
ally they  may  not  be  efficacious  to  restrain  disorderly  persons  from 
abusive  and  disorderly  conduct ;  but  it  is  better  that  these  tribunala 


600  ^'^^V  JERSEY, 


In  Matter  of  Duqd. 


should  occasionally  be  subjected  to  the  annoyance  of  such  conduct, 
than  that  the  one  tliousand  and  fifty-nine  justices  of  the  peace  in 
commission  in  tliis  State  should  be  invested  with  the  common-law 
power  to  commit  for  contempt  —  a  power  which  at  best  is  an 
arbitrary  power,  and  liable  to  great  abuses. 

The  plea  demurred  to  is   bad,    and   the  demurrer    should  be 
sustained. 

Demurrer  sustained. 


In  Matter  of  Dunn. 

(14  Vroom,  8B9.) 
Attorney  —  admission  —  clerkship . 

The  rale  directing  tliat  every  candidate  fpr  admission  to  practice  as  attorney 
must  have  served  a  regular  clerkship  of  four  years  with  some  practicing' 
attorney,  implies  tliat  the  applicant  must  actually  and  regularly  have 
assisted  tbe  attorney  in  his  business  as  clerk  during  that  period,  and  not 
merely  have  studied  law  in  his  office. 


M 


OTION  to  juimit  to   examination  for  license  :is  attorney.      The 
opinion  states  the  case. 


W.  C.  Spencer,  for  motion. 

J,  R,  English  and  R,  E,  Chetwood,  contra. 

Dixon,  J.  The  question  raised  upon  this  application  is  whether 
the  petitioner  has  complied  with  the  third  rule  of  this  court,  which 
provides  that  no  j>er8on  shall  be  admitted  to  examination  for 
attorney's  license  unless  he  shall  have  served  a  regular  clerkship 
w^ith  some  practicing  attorney  of  the  court  for  the  term  of  four  years 
at  least,  and  shall  not,  at  any  time  during  such  clerkship,  have 
been  engaged  in  or  pursued  any  business,  occupation  or  employ- 
ment incompatible  with  the  full,  fair  and  bona  fide  service  of  his 
clerkship. 

AVhat  tlie  applicant  lias  done  toward  compliance  with  this  rule  is 
best  shown  by  the  following  extmcts  from  the  evidence  adduced  in 
support  of  the  application. 

The  attorney  to  whom  the  service  is  said  to  have  been  rendered 
testified  :     '*  At  the  time  Afr.  Dunn  entered  liis  name,  he  informed 
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me  that  he  did  not  have  sufficient  means  to  support  his  family 
during  the  period  of  time  that  would  be  required  to  be  devoted  to 
his  studies,  but  thar  he  was  gradually  giving  up  the  painting  busi- 
ness, and  had  in  fact  at  that  time  relinquished  his  shop,  and  would 
be,  as  he  thought,  able  to  support  his  family  and  devote  considerable 
time  to  reading  and  without  manual  labor,  but  that  he  could  not 
snend  much  of  his  time  in  the  office ;  I  told  him  I  would  require  of 
him  what  had  been  required  of  me  under  the  same  circumstances ; 
that  for  the  first  three  years  of  his  clerkship  he  should  report  to  me 
at  frequent  intervals,  to  give  me  an  opportunity  to  inquire  as  to 
what  he  was  doing,  and  for  the  last  year  I  would  expect  him  to 
devote  the  most  of  his  time  to  the  office,  and  in  the  meantime  to 
give  as  many  days  as  he  could." 

The  applicant  himself,  in  answer  to  inten'ogatories,  testified  : 
"  Q.  When  did  you  enter  your  name  as  a  student  at  law 
with  Mr.  G.  ?  A.  October,  1876.  Q.  During  the  term  of 
your  study,  how  much  of  it  did  you  spend  as  an  iictual  occu- 
pant of  his  office  ?  A.  Whenever  I  could  spend  the  time ;  I 
usually  was  there  two  or  three  times  in  the  week,  and  very 
frequently  evenings  ;  I  considered  the  evenings  the  best  time 
to  be  there,  and  he  ^as  usually  alone ;  I  did  a  good  deal  of 
my  studying  at  home  ;  there  was  no  day  that  I  did  not  sjiend  four 
or  five  hours  either  at  his  office  or  at  home ;  I  have  frequently 
studied  as  many  as  ten  hours  at  my  home  when  I  felt  like  study  ; 
I  usually  do  my  study  day  and  evening,  too,  whenever  I  had  oppor- 
tunity ;  I  did  some  clerical  work  in  Mr.  G.'s  office  for  him  ;  not  a 
great  deal  —  some  pleadings,  I  think  —  I  don't  recollect  how  much; 
I  could  not  tell  whether  I  did  a  week's  work  ;  I  should  judge  I 
had.  Q.  How  many  days  will  you  undertake  to  say  that  you  si)ent 
in  his  office  ?  A,  That  would  be  a  hard  thing  for  me  to  say,  un- 
less I  could  average  them  by  the  years  since  I  have  registered.  Q. 
Average  then  ?  A.  Well,  I  usually  called  there  a  couple  of  days 
in  the  week,  and  usually  evenings ;  how  to  get  at  the  average  is 
something  I  cannot  exactly  tell,  to  swear  to  ;  I  would  mther  leave 
it  at  the  present  statement  than  to  undertake  it.  Q.  How  many 
consecutive  days  have  you  ever  so  si)ent  ?  A.  Well,  not  a  great 
many  —  I  was  too  busy." 

We  have  no  hesitatation  in  concluding  that  this  evidence  does 
not  show  a  compliance  with  the  rule.     It  indicates  that  Mr.  Dunn 
has,  during  the  last  four  years,  given  considerable  time  to  the 
VoT.  XXXIX  — 76 
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study  of  law,  but  that  is  not  what  the  express  provisions  of  the  rule 
demand.  Whether  an  apj^licant  has  studied  sufficiently  is  left, 
by  our  rules,  to  be  determined  upon  the  examination  which  he 
must  undergo  ;  and  altogether  aside  from  that  question  is  the  in- 
quiry whether  he  has  served  the  necessary  clerksliip. 

The  substance  of  this  prerequisite  it  is  not  difficult  to  perceive. 
A  clerkship  to  an  attorney  imports  the  office  of  assistant  to  an  at- 
torney, an  actual  occupation  in  and  about  the  attorney's  business 
and  under  his  control.  The  service  is  to  be  rendered,  not  solely  or 
mainly  by  the  study  of  law-books,  but  chiefly  by  attending  to  the 
work  of  the  attorney  under  his  direction.  The  purpose  of  the 
rule  is  that  the  clerk  shall  be  actually  engaged  in  the  practice  of  law 
under  the  guidance  of  his  master  for  tlie  stated  period,  so  that  by 
direct  contact  with  an  attorney's  duties  he  may  acquire  the  skill 
and  facility  in  the  profession  which  are  necessary  for  enabling  him 
to  protect  and  promote  independently  the  interests  that  clients  may 
afterward  commit  to  hmi.  This  is  the  sole  object  of  requiring  the 
clerkship  to  be  served  with  a  practicing  attorney.  For  the  mere 
study  of  legal  pnnciples,  a  retired  counselor  or  a  professor  would 
be  an  apter  guide. 

The  rule  is  a  very  old  one  in  this  State.  It  is  found  among  the 
rules  as  revised  at  February  Term,  1805,  and  printed  in  Coxe,  p.  VI. 
No  doubt  it  was  derived  from  the  English  statutes  of  2  Geo.  II., 
chaps.  23,  46,  which  required  similar  service. 

Under  these  acts,  the  King's  Bench  struck  an  attorney's  name 
from  tlie  roll,  because  it  appeared  that  he  had  not,  during  the  whole 
time  of  his  preliminary  clerkship,  been  actually  employed  by  the 
attorney  to  whom  he  was  articled  in  the  proi)er  business,  practice 
or  employment  of  an  attorney.  In  re  Taylor,  6  D.  &  E.  428. 
And  in  Ex  parte  Hill,  7  T.  R.  452,  and  In  re  Smithy  10  Jur.  (N. 
S.)  939,  the  alleged  service  was  deemed  insufficient,  because  not 
rendered  at  the  place  of  business  of  tlie  master,  or  one  2>resided 
over  by  him  or  some  partner  or  managing  clerk  representing  him, 
and  competent  to  instruct  tlie  applicant. 

But  we  need  ]iot  cite  other  cases  for  tlie  interpretation  of  the 
rule.  Its  language  is  clear,  and  in  our  judgment  expresses  what  we 
have  above  stated  to  be  its  meaning.  In  the  present  case,  the  ap- 
plicant and  the  attorney  seem  both  to  have  misconceived  its  pur- 
port. They  have  regarded  study  as  equivalent  to  clerkship.  We 
do  not.     We  are  not  called  upon  to  determine  whether  the  pursuits 
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of  the  applicant  outside  of  his  legal  studies  were  incompatible  with 
the  full,  fair  and  bona  fide  service  of  a  clerkship  (in  which  event 
alone  are  they  forbidden  by  the  rule)  because,  we  think,  there 
has  been  no  attempt,  either  by  the  applicant  to  render  or  by  the  at- 
torney to  exact,  at  least  during  three  years  of  the  designated  term, 
such  a  regular  clerkship  as  the  rule  enjoins. 

The  motion  to  admit  Mr.  Dunn  to  examination  must  be  refused. 


Hughes  v.  McDonough. 

(14  Vroom,  459.) 

Proximate  and  remote  cause  — for  malicious  injury  to  business. 

A  declaration  stated  that  the  defendant  privily  loosened  the  nails  from  the 
shoe  of  a  horse  whicli  he  had  shod,  with  intent  to  induce  the  owner  to 
believe  that  the  plaintiff  had  done  the  work  badlj,  and  to  injure  him  in  his 
trade  of  blacksmith,  whereby  the  plaintiff  lost  the  custom  of  the  owner.  Held 
to  show  a  cause  of  action . 

ACTION  for  maliciously  injuring  plaintiif   in  his   trade.     The 
head  note  and  opinion  show  the  case. 

W.  B,  Guild,  for  plaintiff  in  error. 
S.  Kalisch,  for  defendant. 

Beasley,  C.  J.  The  single  exception  taken  to  this  record  is 
that  the  wrongful  act  alleged  to  have  been  done  by  the  defendant 
does  not  appear  to  have  been  so  closely  connected  with  the  damages 
resulting  to  the  plaintiff  as  to  constitute  an  actionable  tort.  The 
contention  was  that  the  wrong  was  done  to  Van  Riper;  that  it  was 
his  horse  whose  shoe  was  loosened,  and  whose  foot  was  pricked,  and 
that  the  immediate  injury  and  damage  were  to  him,  and  that  con- 
sequently the  damages  of  the  plaintiff  were  too  remote  to  be  made 
the  basis  of  a  legal  claim. 

But  this  contention  involves  a  misapplication  of  the  legal 
principle,  and  cannot  be  sustained.  The  illegal  act  of  the  defend- 
ant had  a  close  causal  connection  with  the  hurt  done  to  the  plaintiff, 
and  such  hurt  was  the  natural  and  almost  direct  product  of  such 
cause.  Such  harmful  result  was  sure  to  follow,  in  the  usual  course 
of  things,  from  the  specified  malfeasance.     The  defendant  is  con- 
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upon  the  State  to  prove  the  guilt  of  the  accused  beyond  a  reason- 
able doubt,  and  therefore  each  of  these  facts  must  be  established. 
The  law  will  not  presume  that  the  female  is  single,  nor  that  she  is 
under  twenty-one  years  of  age,  nor  that  she  was  seduced  by  promise 
of  marriage,  for  that  would  be  to  reverse  tlic  order  of  things,  by 
assuming  the  defendant's  guilt  and  compelling  him  to  prove  his 
innocence.  Good  repute  for  chastity  is  a  quality  which  may  or  may 
not  exist  in  the  prosecutrix  ;  women  are  not  all  chaste  ;  the  statute 
itself  recognizes  two  classes,  those  of  good  repute  and  those  not  of 
good  repute.  With  the  former  class  only  can  the  statutory  crime 
possibly  be  committed.  I  cannot  conceive  how  this  constituent  of 
the  crime  can,  as  a  conclusion  of  law,  be  presumed  to  be  present  as 
a  fact  in  the  case,  without  overturning  two  rules  which  are  con- 
ceded by  every  just  mind  to  underlie  a  humane  administration  of 
the  criminal  law.     These  rules  are: 

First.  That  all  the  facts  necessary  to  constitute  the  offense 
charged  must  be  averred  and  proven  by  the  Stejte. 

Second.  The  presumption  of  the  defendant's  innocence,  which 
must  prevail  until  his  guilt  is  proven  beyond  a  reasonable  doubt. 

No  one  of  pure  mind  will  doubt  that  women,  as  a  class,  are 
chaste,  and  that  the  absence  of  purity  of  character  in  the  sex  is 
exceptional.  Society  and  social  intercourse  between  families  are 
organized  and  based  upon  tliis  presumption.  Universal  experience 
will  attest  the  truth  of  the  assertion  that  this  confidence  in  the 
virtue  of  woman  is  not  misplaced.  So  it  is  believed,  as  a  general 
rule,  that  men  are  law-abiding  and  truthful,  and  that  theit  inter- 
course with  each  other  is  characterized  by  honesty  and  integrity. 
Therefore  when  a  crime  is  imputed,  the  law  interposes  a  shield, 
by  presuming  innocence  until  guilt  is  proven.  If  fraud  is  charged, 
it  must  be  shown,  it  will  not  be  presumed.  If  a  woman  is  charged 
with  an  offense  which  involves  her  chastity,  she  will  be  presumed  to 
be  pure  until  the  contrary  is  affirmatively  established. 

''AH  these  presumptions  arise  in  the  administration  of  criminal 
justice  fis  aids  to  defense,  and  not  as  instruments  of  assault.  They 
are  the  shield  of  the  accused,  not  the  sword  of  the  prosecutrix." 

Mr.  Bishop  in  liis  work  on  Criminal  Procedure  says  :  **  The  de- 
fendant in  a  criminal  ca^e  has  continually  present  a  presumption  on 
his  side  ;  namely,  the  presumption  of  innocence.  Now  the  proposi- 
tion that  in  th  is  sense  the  burden  of  proof  must  always  be  on  the 
prosecuting  power,  results  from  the  familiar  maxim  thus  alluded 
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to,  that  every  man  is  to  be  presumed  innocent  until  he  is  proved 
guilty.  This  general  statement  is  sometimes  reduced  to  the  minuter 
form  that  every  material  fact  necessary  to  constitute  the  crime  in 
question  must  be  averred  in  the  indictment  and  then  proved  by  the 
prosecuting  power."     1  Bish.  Cr.  Proc,  §  1057. 

That  good  repute  of  the  female  is  a  constituent  of  the  crime 
charged,  and  that  it  is  an  indispensable  allegatit)n  in  the  indictment, 
is  not  denied.  To  constitute  guilt  it  is  necessary  that  this  good 
repute  should  exist;  in  the  absence  of  it  the  statutory  crime  has  not 
been  committed.  If  all  the  other  facts  are  proved,  still  the  defend- 
ant must  be  adjudged  to  be  innocent  unless  the  good  repute  is  proven, 
or  unless  in  the  absence  of  proof,  it  is  presumed  as  a  fact  in  the  case. 

Such  presumption,  it  is  manifest,  would  destroy  the  presumption 
of  innocence,  which  is  ever  present  as  a  i:)rotection  to  the  accused, 
and  substitute  for  it  the  presumption  of  guilt. 

A  woman  who  comes  into  court  with  a  bastard  child  in  her  arms 
is  not  a  representative  of  her  sex;  happily  she  represents  a  very 
insignificant  portion  of  it.  The  fact  that  she  has  sacrificed  that 
virtue  which  was  her  glittering  crown  casts  such  a  shadow  upon  her, 
that  in  the  most  charitable  view  of  the  case,  it  should  be  left  with- 
out presumption  either  way,  to  be  determined  Ijy  competent  evi- 
dence what  her  prior  repute  has  been.  Iler  immoral  conduct, 
unless  mitigating  circumstances  are  shown,  classes  her  with  the 
vicious  and  disreputable,  and  as  to  her  negatives  the  j)resumption  of 
purity  so  universally  accorded  to  her  sex.  The  question  is  not 
whether  the  vast  majority  of  females  are  of  good  repute,  but  whether 
in  this  case  it  shall  be  presumed  as  a  fact  against  the  defendant 
that  the  woman  w^ith  whom  the  crime  is  alleged  to  have  been  com- 
mitted, and  who  carries  with  her  the  evidence  of  her  shame,  is  of 
good  repute.  The  rule,  if  well  founded,  must  be  of  universal  applica- 
tion, and  involves  the  broad  proposition  that  of  the  entire  class  of 
women  who  bear  illegitimate  children,  it  must  be  presumed  that 
every  one  who  may  i)refer  a  charge  of  this  kind  is  of  good  repute 
for  chastity.  It  will  be  more  reasonable  to  reverse  the  presumption. 

If  the  prosecutrix  was  upon  trial  for  an  offense  which  imjieached 
her  prior  purity,  the  law  would  humanely  presume  that  no  infirmity 
in  that  respect  existed,  but  when  the  character  of  this  defendant, 
who  is  equally  entitled  to  the  presumption  of  innocence,  is  assailed, 
the  fact  of  her  good  repute  to  overthrew  and  destroy  that  presump- 
tion must  be  afiirmatively  established  by  the  prosecution. 
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Good  repute  for  chastity  is  susceptible  of  proof  in  the  same  way 
as  good  reputation  for  truth  or  lionesty.  Testimony  of  persons 
from  the  circle  in  which  she  moves  that  tliov  had  never  heard  her 
reputation  called  in  question  would  be  competent  evidence  of  the 
fact. 

The  good  character  even  of  a  defendant  on  trial  under  indict- 
ment is  not  presumed  ;  his  innocence  is  presumed,  but  not  his  good 
character.  If  his  good  character  were  presumed,  as  a  weapon  of 
his  defense,  then  manifestly  the  State  might,  in  tlie  first  instance, 
offer  evidence  to  impeach  the  good  character  upon  which  the  de- 
fendant relied.  xW\  tlie  books  agree  that  until  the  defendant  offers 
affirmative  evidence  of  his  good  character,  it  is  not  competent  for 
the  State  to  attack  it.  Roscoe's  Cr.  Ev.  08 ;  1  Whart.  Cr.  L.,  § 
638  ;  3  Greenl.  Ev.,  §  25. 

On  an  indictment  for  larceny,  the  presumption  will  not  arise  tliat 
the  defendant  is  of  good  character  for  honesty,  because  the  masses 
of  mankind  are  honest.  Such  clianicter  is  a  fact  which  the  de- 
fendant may  prove  in  his  explanation.  In  the  absence  of  proof,  the 
law  indulges  in  no  presumption  that  his  character  is  either  good  or 
bad,  and  the  jury,  without  regard  to  that,  must  base  their  verdict 
solely  on  the  evidence  adduced. 

The  question  involved  here  has  received  judicial  consideration  in 
a  number  of  cases. 

The  earliest  one  to  which  my  attention  has  been  called  is  Crazier 
V.  People,  1  Park.  Cr.  453,  where  the  words  used  in  defining  the 
crime  were  *^  chaste  character,"  instead  of  **good  repute  for  chas- 
tity." The  court  said,  "That  in  the  absence  of  evidence,  chastity 
is  to  be  presumed  —  that  it  comes  within  the  rule  that  good  char- 
acter will  be  presumed  until  the  contrary  is  shown." 

It  seems  to  me  that  no  support  for  tliis  view  of  the  statute  can  l>e 
derived  from  the  rule  with  respect  to  good  character.  The  rule 
of  evidence  which  requires  a  jury  to  accept  the  testimony  of 
a  witness,  unless  it  is  inherently  improbable,  or  unless  it  is  dis- 
credited by  circumstances  which  appear  in  the  case,  or  by  evidence 
impeiU3hing  the  veracity  of  the  witness,  cannot  be  applied  to  the 
female  in  the  relation  she  bears  to  the  statutory  offense.  It  is  not 
a  ([uestion  as  to  the  persuasive  force  of  her  testimony,  or  as  to  the 
rules  of  evidence  which  govern  it,  but  as  to  whether  a  constituent 
part  of  the  offense  imputed  to  the  defendant  is  present  in  this  ciise. 
She  has  avowedly  participated  with  the  defendant  in  a  violation 
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of  the  criminal  law,  and  she  must  be  regarded  as  in  pari  delicto, 
until  those  material  facts  (of  which  her  good  repute  is  one)  are 
shown  to  exist,  which  aggravate  the  character  of  the  delictum,  and 
make  the  defendant  alone  amenable  to  the  higher  statutory  crime. 
To  assert  that  a  woman  establishes  a  claim  before  the  law  to  the 
presumption  of  good  repute  for  chastity,  when  she  admits  her  dere- 
liction, seems  contrary  to  reason  and  propriety,  and  places  her  upon 
the  same  plane  with  those  Avhose  lives  have  been  blameless. 

The  New  York  cases  hold  the  words  ^^ previous  chaste  character," 
in  the  statute  of  that  State,  to  mean  actual  personal  virtue,  and  not 
reputation,  which  is  the  estimate  of  character  formed  by  the  pub- 
lic. There  is  a  distinction  between  actual  personal  virtue  and 
"good  repute  for  chastity,"  as  used  in  our  statute.  The  former 
may  be  preserved,  while  the  latter  is  impaired  by  indiscreet  conduct. 
It  does  not  necessarily  follow  that  they  are  co-existent.  Therefore, 
if  presumption  is  permitted  to  dispense  with  the  necessity  for  proof, 
the  fact  of  her  good  repute,  as  well  as  her  personal  chastity,  must 
be  presumed. 

Andre  v.  State,  5  Iowa,  396,  and  State  v.  Higdon,  32  id.  262, 
relying  upon  the  New  York  case,  applied  the  same  rule. 

People  v.  Roderigas,  49  Cal.  9,  was  an  indictment  under  a  statute 
making  it  indictable  to  entice  an  unmarried  female  of  previous 
chaste  character  from  her  home  for  the  purpose  of  prostitution. 
The  indictment  omitted  to  charge  that  the  female  was  of  previous 
chaste  character.  On  demurrer  to  the  indictment,  the  court  held 
that  character  in  this  respect  was  a  fact  which  must  not  only  be 
alleged,  but  also  established  by  the  prosecution,  in  order  to  convict; 
that  it  was  not  a  presumption  of  law  to  be  indulged  against  the 
counter  presumption  of  innocence. 

West  v.  State,  1  Wis.  186,  is  a  well-considered  case  to  the  same 
effect. 

The  latest  declaration  on  the  subject  is  that  of  the  Massachusetts 
Supreme  Court,  April  Tenn,  1881,  in  Commonwealth  v.  Wliittaker, 
**  that  in  an  indictment  under  a  statute  for  enticing  to  a  house  of 
ill  fame,  for  the  purposes  of  prostitution,  two  women  of  chaste 
life  and  conversation,  the  chastity  of  the  women  must  be  proved  by 
the  State  in  the  same  way  as  any  other  material  allegation  in  the 
indictment.  If  the  women  were  unchaste  no  offense  was  commit- 
ted within  the  meaning  of  the  statute,  and  their  chastity  must  there- 
fore be  established  as  laid  in  the  indictment,  by  affirmative  proof." 
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The  court  below  t-rrtii  in  jjermitiing  the  jury  to  presume,  as  a 
fact,  that  which  it  was  iDcumbent  on  the  State  to  maintain  bj  af- 
firmative proof. 

[Omitting  minor  matter.] 

For  the  reason  befon*  ^siatetl  the  judgment  should  bereyersed  and 
a  new  trial  orden-*!. 

Far  affirmance  —  Whitaker —  1. 

Far  reversal  —  The  Chancellor,  Chief  Justice,  Depue,  Van 
Syckel,  Cole,  Dodd.  Greek,  Lathbop  —  8. 
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Dunning  v.  Leavitt. 

(85  N.  Y.  80.) 

Mortgage  —  (usumption  by  grantee  —  grantee's  eviction  by  paranumnt  titie. 

Where  a  grantee  under  a  warranty  deed,  having  assamed  to  paj  a  mortgage 
on  the  premifles  as  part  of  the  oonsideration,  in  evicted  by  paramo  ant  title, 
the  holder  of  the  mortgage  cannot  enforce  the  covenant. 

ACTION  of  foreclosure  of  a  real  mortgage.     Tlie  opinion  and 
head  note  show  the  point.     The  defendant  had  judgment  at 
trial,  which  was  reversed  at  General  Term. 

Sidney  S.  Harris,  for  appellant. 

D.  P.  Barnard,  for  respondents. 

Andrews,  J.  The  assumption  'clause,  in  the  deed  from  Fuller 
to  Mrs.  Leavitt,  was  in  effect  a  covenant  on  her  part  to  pay  the 
plaintiff's  mortgage  as  part  of  the  purchase-price  of  the  land.  Her 
grantor  Fuller  in  his  conveyance  from  the  mortgagors  had  bound 
himself  by  a  similar  covenant.  If  the  covenant  by  Mrs.  Leavitt  to 
pay  the  mortgage  is  still  binding  upon  her,  no  doubt  can  be  enter- 
VoL.  XXXIX  — 78 
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tained  of  the  right  of  the  plaintiffs  in  this  action  to  enforce  it  for 
their  security,  and  to  a  judgment  over  against  her  for  any  deficiency 
which  may  arise  on  the  sale  of  the  mortgaged  premises.  Halsey  v. 
Reedy  9  Paige,  446  ;  Burr  v.  BeerSy  24  N.  Y.  178. 

But  the  consideration  for  her  covenant  wholly  failed  upon  her 
eviction  from  the  premises  under  paramount  title.  The  grantors 
of  Fuller  had  no  title  or  estate  in  the  land  when  thev  executed  the 
mortgage,  orwh6n  they  conveyed  to  him,  nor  did  Fuller  have  any 
when  he  conveyed  to  the  defendant.  .  The  legal  title  was  in  the 
Howell  heirs,  and  the  defendant  in  1858  was  evicted  under  judg- 
ment founded  upon  their  title.  The  substantial  consideration  for 
the  defendant's  assumption  of  the  mortgage  was  the  conveyance  of 
a  title  by  Fuller.  Fuller  covenanted  to  convey  a  good  title,  and  the 
supposed  acquisition  of  such  title  by  his  conveyance  was  the  real 
consideration  of  her  covenant.  It  is  true,  she  acquired  possession 
with  the  deed,  but  of  that  she  has  been  deprived,  and  the  rents  and 
profits  during  her  possession  were  in  law  received  to  the  use  of  the 
real  owners  of  the  land. 

It  was  said  by  the  chancellor,  in  Tallniadge  v.  Wallis,  25  Wend. 
117,  that  upon  an  eviction  under  paramount  title,  the  consideration 
for  a  note  or  bond  given  by  a  purchaser  for  the  purchase-money  of 
the  land  wholly  failed,  and  that  covenants  of  title  in  the  deed  of  the 
grantor  could  not  be  regarded  as  a  consideration  which  would  sup- 
port the  promise  to  pay.  This  doctrine  has  been  held  in  other 
oases  and  is  in  accordance  with  the  general  current  of  authority. 
Knapp  V.  LeCy  3  Pick.  452  ;  Rice  v.  Goddard,  14  id.  293  ;  Trask  t. 
Vinaoiiy  20  id.  105  ;  Rawle  on  Cov.  for  Tit.  607.  In  Rice  v.  Ooddardy 
the  court  say  :  *'  The  promise  is  not  made  for  a  promise,  but  for 
the  land  ;  the  moving  cause  is  the  land  ;  and  if  that  fails  to  pass, 
the  promise  is  a  mere  nudum  pactum.^'  The  authorities  sustain  the 
proposition  that  if  Fuller  had  i^aid  tlie  moitgage  in  fulfillment  of 
the  covenant  in  liis  deed  from  the  Fishers,  and  had  brought  an  action 
against  Mrs.  Leavitt  on  her  covenant  to  pay  the  mortgage,  or  if 
Mrs.  Leavitt  had  been  the  mortgagor,  and  the  plaintiffs  had  brought 
an  action  on  her  bond  given  w^ith  the  mortgage,  neither  Fuller  in 
the  one  case,  nor  the  plaintiffs  in  the  other,  could  have  recovered. 
The  facts  found  sustain  the  defense  of  a  total  failure  of  considera- 
tion for  the  defendant's  covenant. 

On  what  principle  then  can  it  be  held  that  the  plaintiffs  can  re- 
cover against  Mrs.  Leavitt  in  tliis  action,  onaciiuse  of  action  which 
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could  not  have  been  enforced  against  her  by  Fuller,  her  immediate 
promisee,  if  he  had  paid  the  mortgage  debt.  The  action  cannot  be 
sustained  on  the  i>rinciple  of  Halsey  v.  Reed,  because  there  is  no  fund 
in  the  hands  of  Mrs.  Leavitt,  which,  as  between  her  and  Fuller,  she 
is  equitably  bound  to  apply  to  relieve  him  from  his  covenant  to  pay 
the  mortgage.  The  land  has  been  taken  from  her  by  a  paramount  title 
and  the  land  was  the  only  source  from  which  the  supposed  fund  was  to 
arise.  The  acquisition  of  the  title  under  the  conveyance  from  Fuller 
was  the  consideration  for  her  covenant,  and  no  title  was  acquired. 
There  can  be  no  subrogation  in  equity  for  there  is  no  liability  of 
Mrs.  Leavitt  to  Fuller,  to  which  the  right  of  subrogation  can  at- 
tach. It  is  said  that  the  action  can  be  sustained  ui)on  the  doctrine 
of  Lawrence  v.  Fox,  20  X.  Y.  268,  and  kindred  cases.  But  I  know 
of  no  authority  to  su])i)ort  the  proposition  that  a  j)ei'son  not  a  party 
to  the  promise,  but  for  whose  benefit  the  promise  is  made,  can 
maintain  an  action  to  enforce  the  promise,  where  the  promise  is 
void  as  between  the  promisor  and  promisee,  for  fraud,  or  want  of 
consideration,  or  failure  of  consideration.  It  would  be  strange,  I 
think,  if  such  an  adjudication  should  be  found.  The  party  suing 
upon  the  promise,  in  cases  like  Lawrence  v.  Fox,  is  in  truth  assert- 
ing a  derivative  right.  In  Vrooma?i  v.  Turner,  69  N".  Y.  280;  s. 
c,  25  Am.  Rep.  195,  it  was  held  that  an  assumption  clause  in  a 
deed  did  not  give  a  right  of  action  to  the  mortgagee,  where  the 
grantor  was  not  himself  liable  to  pay  the  mortgage  debt,  although 
in  that  case  there  was  ample  consideration  for  the  promise  of  the 
defendant. 

There  is  no  justice  in  holding  that  an  action  on  such  a  promise  is 
not  subject  to  the  equities  between  the  original  parties  springing 
out  of  the  transaction  or  contract  between  them.  It  may  be  true 
that  the  promise  cannot  be  released  or  discharged  by  the  promisee, 
after  the  rights  of  the  party  for  whose  benefit  it  is  said  to  have  been 
made  have  attached.  But  it  would  be  contrary  to  justice  or  good 
sense  to  hold  that  one  who  comes  in  by  what  Judge  Allen,  in 
Vrooman  v.  Turner,  calls  "  the  privity  of  substitution,"  should  ac- 
quire a  better  right  against  the  promisor  than  the  promisee  himself 
had.  This  case  is  an  illustration.  The  plaintiffs,  when  they  took 
their  mortgage,  did  not  rely  upon  the  covenant  they  now  seek  to 
enforce.  The  covenant  was  not  made  until  several  vears  afterward. 
There  was  no  consideration  for  it  passing  between  the  plaintiffs  and 
Mrs.  Leavitt.     They  now  seek  to  avail  themselves  of  it,  and  insist 
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that  although  the  consideration  has  failed,  this  defense  is  not  avail- 
able  to  the  defendant,  and  that  Mrs.  Leavitt,  although  she  has  paid 
110,000  in  cash  for  property  to  which  her  grantor  had  no  title, 
must  pay  $15,000  more,  if  need  be,  and  be  remitted  for  her  remedy 
to  the  covenants  in  her  deed,  which  may,  from  the  insolvency  of 
her  grantor,  or  other  reasons,  be  wholly  worthless.  The  plaintiffs 
have  nothing  to  sell  on  their  mortgage,  and  if  they  can  hold  Mrs. 
Leavitt  for  the  deficiency,  they  will  be  able  to  sliift  the  burden  of  a 
practically  unsecured  claim  upon  a  party  with  whom  they  have  had 
no  dealing  whatever. 

The  case  of  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y.  253,  gives  no 
countenance  to  this  claim.  The  conveyance,  which  contained  the 
assumption  clause,  was  a  quit-claim  deed  with  a  covenant  by  the 
grantor  against  his  own  acts  only,  and  it  was  not  claimed  that  this 
covenant  had  been  broken.  The  defendant,  so  far  as  appears,  took 
and  retained  possession  of  the  granted  premises,  and  was  in  posses- 
sion when  the  action  was  brought.  His  defense  was  that  the  title 
to  a  part  of  the  land  conveyed  had  failed,  or  was  never  in  the 
grantor.  This  was  clearly  no  defense  to  his  agreement  to  pay  the 
mortgage,  for  two  reasons:  first,  he  got  by  his  deed  all  he  bargained 
for;  and  second,  he  could  not  detain  the  purchase-money,  or  refuse 
to  pay  it,  so  long  as  he  was  not  evicted,  and  retained  possession  of  the 
land.  Abbott  v.  AlleUy  2  Johns.  Ch.  519;  7  Am.  Dec.  554;  Leggett 
V.  McCarthy,  3  Edw.  Ch.  124 ;  Piatt  v.  Oilchrist,  3  Sandf.  118 ; 
Eawle  on  Cov.  for  Tit.  588. 

The  principle  that  a  mortgagee  who  seeks  to  avail  himself  of  an 
assumption  clause  in  a  subsequent  deed  of  the  mortgaged  premises 
takes  under  and  through  the  grantor,  and  is  subject  to  defenses 
•arising  out  of  the  contract  or  transaction  between  the  original 
parties  to  the  deed,  is  supported  by  Flagg  v.  Hunger,  9  N.  Y.  483. 
In  that  case,  concurrently  with  the  execution  of  the  deed  contain- 
ing an  assumption  clause,  a  sealed  agreement  or  bond  was  executed 
between  the  parties  to  the  deed,  to  the  effect,  that  in  a  certain  event 
(which  subsequently  happened),  the  grantee  should  not  be  bound 
to  pay  any  part  of  the  mortgage  assumed,  "any  thing  contained  in 
the  deed  to  the  contrary  notwithstanding";  and  it  was  held,  in  an 
action  to  foreclose  the  mortgage,  that  by  force  of  the  agreement  the 
purchaser  could  not  be  charged  with  the  deficiency. 

I  am  of  opinion  that  the  defense  of  Mrs.  Leavitt  was  made  oat. 
She  was  not  the  assignee  of  the  tl,800  mortgage.     That  mortgage 
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passed^  if  to  any  one,  to  the  plaintiffs,  upon  the  execution  of  the 
mortgage. 

For  the  reason  herein  stated,  the  order  of  the  General  Term  should 
be  reversed,  and  the  judgment  of  the  Special  Term  affirmed. 

Judgment  accordingly. 

FoLOEB,  G.  J.,  and  Earl,  J.,  dissenting,  and  Daxforth,  J., 
not  Yoting. 


ACKEBKAX  V.    HUXSICKER. 
v86  N.  Y.  43.) 
Mortgage  —  to  »eeure  fiUure  advance* — preference  over  subtequeiU  Judgment . 

A  mortgage  to  aecnre  futare  indoraements,  duly  recorded,  has  preference  over 
a  jadgment  snbaequently  entered  against  the  mortgagor,  whether  such 
indorsement  were  made  before  or  after  the  entry  of  the  judgment. 

ACTION  to  foreclose  a  real  mortgage.     The  opinion  states  the 
point.     The  plaintiff  had  judgment  at  trial,  which  was  re- 
versed at  General  Term. 

Comelitcs  E.  StephenSy  for  appellants. 

Oeorge  Barrow,  for  respondents. 

Andrews,  J.  The  mortgage  from  Levi  to  the  plaintiff  waa 
given  to  secure  the  mortgagee  for  any  indorsements  he  had  made, 
or  should  thereafter  make,  for  the  mortgagor,  or  the  firm  of  Levi 
&  Miller,  to  the  amount  of  $6,000.  It  was  dated  May  2, 1874,  and 
was  recorded  May  3,  1874.  The  first  indorsement  was  made  May 
7,  1874,  and  the  last  October,  16,  1874.  The  plaintiff  has  been 
compelled  to  pay  the  indorsed  paper,  and  has  advanced  for  that 
purpose  the  sum  of  nearly  $5,000,  over  and  above  all  payments 
made  by  the  mortgagor.  This  action  is  brought  to  foreclose  the 
mortgage,  and  the  only  controversy  relates  to  tlie  priority  of  lien  us 
between  the  mortgagee  and  judgment  creditors  of  the  mortgagor, 
whose  judgments  were  obtained  subsequent  to  the  mortgage,  but 
prior  to  the  indorsement  by  the  plaintiff,  of  some  of  the  notes,  which 
enter  into  and  form  a  pai-t  of  the  mortgage  debt. 
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^  |5* ,'*'/.  C;,,  ^Vi  :    Tra>i^Mt  r,  Kinj,  fJ  X.  Y.  147:   ^.v-wif*  t. 
WdltUffiH^  7,Z   A.   'z,'^} ;   SUirras  t.  Cjc^,   T  Cr.  34 ;   Ltsvmb^t  v. 

*ls,*t*'  f'ixf,  U;  fi//  il*/'A/t  th'ff*rfore  that  the  monztirr  ;a  this  «.*»? 
,<r,  Hjt  U'tj»<'^'n  t.h^r  i^arti^r^  to  it,  a  valid  «fr<.urirT  fur  the  plaiaii^'s 
iUhK  H  i«  <r/j»ja)l y  cl<rar  that  to  \tTHif;T  an  inteireaing  incambraLnce 
//t<'f  th<;  claim  of  f  fi^?  plaintiff  would  violate  the  anderstanding  uf 
ffi#?  \Hir\Un  Uf  i\th  uufTiyii^y^tt  at  the  time  it  was  executed,  for  the 
\t\ii\u  \uU:u\\tft\  Wiui  that  the  intf-rest  of  the  mortgagor  in  the  land, 
M  It  <?xi«U'd  wh^'H  the  mortgage  wai?  given,  should  be  bound  as 
>!4'^'unty  fonill  liahilitieH  which  the  plaintiff  might  incur  as  indorser 
upon  th<;  faith  of  the  mortgage.  It  could  not  have  been  intended 
that  th<?  plaintiff  nhould  Ik;  deprived  of  any  part  of  the  security  of 
th*'  rnortgiig^j  for  any  part  of  the  indorsed  |)aper.  It  would  have 
\tti'ti  a  cMmr  hniw^h  of  gotni  faith  on  the  part  of  the  mortgagor^  if 
he  hiul  without  noti(re  to  the  mortgagee  voluntarily  incumbered  the 
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land  by  liens  having  priority  of  the  mortgage,  and  then  applied  to 
the  plaintiff  for,  and  procured  further  indorsements. 

If  the  judgments  have  a  preference  over  the  plaintiff's  mortgage 
as  to  the  indorsements  made  after  the  judgments  were  docketed,  it 
must  result  from  a  superior  equity  of  the  judgment  creditors,  or 
from  the  eflfect  of  docketing  the  judgments  as  constructive  notice 
to  the  plaintiffs  of  their  existence.  The  authorities  are  clear  to  the 
point  that  upon  general  principles  of  equity,  no  such  preference 
can  be  claimed.  In  Gordon  v.  Oraltaniy  2  Eq.  Cas.  Abr.  598,  Lord 
Chancellor  Cowper  is  reported  to  have  held  that  a  first  mortgagee 
in  a  mortgage  covering  future  advances  has  priority  not  only  for 
what  may  be  due  to  him  at  the  time  of  a  second  mortgage,  but  also 
for  advances  made  by  him  after  notice  of  the  second  mortgage. 
This  case  was  doubted  in  England  as  to  the  point  reported  to  have 
been  decided,  that  the  first  mortgagee  was  entitled  to  a  preference 
for  advances  made  After  notice  of  the  second  mortgage,  and  in 
Hopkinson  v.  RoU^  9  H.  L.  Cas.  514,  this  doctrine  was  overruled ; 
but  the  court  distinctly  recognized  and  affirmed  the  doctrine  that 
the  first  mortgagee  was  protected  as  to  advances  made  after  the 
second  mortgage  without  notice.  The  case  of  Shirras  v.  Caig,  7  Cr. 
34,  is  a  leading  case  in  this  country  upon  this  point.  The  mortgage 
in  that  case  was  executed  to  secure  existing  debts  and  future  ad- 
vances. The  mortgagors  subsequently  conveyed  the  equity  of  re- 
demption to  the  defendants,  who  were  bona  fide  purchasers  without 
notice  of  the  plaintiffs'  mortgage,  and  one  of  the  questions  was 
whether  the  mortgagees  who  had  made  advances  to  the  mortgagors 
on  the  faith  of  the  mortgage  after  they  had  conveyed  to  the  defend- 
ants, but  without  notice  of  their  title,  could  enforce  the  mortgage 
for  such  advances,  and  it  was  held  that  they  could,  Marshall,  C. 
J.,  saying  that  the  mortgage  stood  as  security  for  "the  payment 
of  debts  still  remaining  due  to  tliem,  which  were  either  due  at  the 
date  of  the  mortgage,  or  were  afterward  contracted  upon  its  faith, 
either  by  advances  actually  made,  or  incurred,  prior  to  the  receipt 
of  actual  notice  of  the  subsequent  title  of  the  defendants."  The 
effect  of  the  registry  laws  was  not  involved,  and  the  case  was  de- 
cided upon  the  general  equities.  The  advances  in  Shirras  v.  Caig 
were  optional;  that  is,  the  mortgagees  were  not  bound  to  make 
them;  and  the  same  is  true  of  the  advances  in  Gordon  v.  Graham. 
ShiiTOS  V.  Caig  has  been  frequently  cited  with  approval  by  the 
courts  in  this  State,  and  its  authority,  so  far  as  I  know,  has  not 
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been  questioned.  Brinkerhoff  y.  Marvin,  5  Johns.  Ch.  320;  Oriffin 
T.  Burtneity  4  Edw.  Ch.  673;  Truscott  v.  KinQy  supra;  Robuison  7. 
Williams,  22  N.  Y.  380.  It  must,  I  think,  be  conceded  that  ac- 
cording to  general  principles  of  equity,  the  lien  of  the  plaintiflTs 
mortgage  is  superior  to  the  lien  of  the  judgments,  as  well  for  in- 
dorsements made  prior  to  their  rendition,  as  for  those  subsequently 
made  without  notice. 

It  remains  to  consider  whether,  under  the  statutory  system  for 
the  registry  of  liens,  the  docketing  of  the  judgments  was  construct- 
iye  notice  to  the  plaintiff.  If  the  docketing  of  the  judgments  was 
constructiye  notice  to  him  of  their  existence,  then  unquestionably 
the  judgments  haye  preference  to  the  plaintiff's  mortgage  as  to  all 
adyances  subsequently  made. 

The  general  principle  of  construction  of  the  registry  laws  upon 
the  point  of  notice  is,  that  the  registration  of  incumbrances  is 
notice  to  subsequent  incumbrancers  only.  .They  are  prospectiye 
and  not  retrospective  in  their  operation.  Stuyvesant  v.  Hall, 
2  Barb.  Ch.  151;  King  y.  McVickar,  3  Sandf.  Ch.  192; 
Hotoard  Insurance  Company  v.  Halsey,  8  N.  Y.  271.  The 
plaintiff's  mortgage  was  made  and  first  recorded,  and  regard- 
ing these  facts  only,  the  mortgage  was  the  prior  lien.  It  is 
claimed  howeyer  tliat  the  mortgage  did  not  become  an  actual  lien 
or  incumbrance  until  the  indorsements  were  made,  and  that  as  to 
each  indorsement  it  became  in  effect  a  new  mortgage,  as  of  the  time 
when  such  indorsement  was  made,  aud  that  as  to  indorsements 
made  subsequent  to  the  docketing  of  the  judgments,  the  mortgage 
must  be  deemed  a  subsequent  lien.  It  is  manifestly  true  that  the 
mortgage  did  not  become  an  actual  charge  on  the  land,  so  as  to  be 
enforceable  by  the  plaintiff,  until  he  had  incurred  liability  as  in- 
dorser.  But  the  plaintiff's  mortgage  was  an  instrument  capable  of 
being  recorded  under  the  statute,  before  any  liability  had  been  in- 
curred. It  is  the  general  practice  to  record  mortgages  and  docket 
judgments,  taken  to  secure  future  advances  and  contemplated  lia- 
bilities, before  an  actual  indebtedness  arises.  On  being  recorded, 
the  record  is  notice  to  subsequent  purchasers  and  incumbrancers, 
and  they  are  put  upon  inquiry  and  have  the  means  of  ascertaining 
to  what  extent  advances  have  been  made;  and  by  notice,  to  prevent 
further  advances  to  their  pi-ejudice.  In  Truscott  v.  King,  6  N.  Y. 
147,  judgment  had  been  entered  on  a  bond  and  warrant  of  attorney 
for  120,000,  to  secure  existing  and  future  liabilities,  and  Jewett, 
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J.,  said,  there  could  be  no  doubt  that  the  judgment  in  its  inception 
was  a  valid  security  upon  the  land  to  the  full  amount,  whether  a 
debt  only  i:!  ./hole  or  part  then  existed,  if  it  was  agreed  at  the  time 
that  it  should  be  given  as  an  indemnity  for  advances  thereafter  to 
be  made,  or  such  advances  were  thereafter  made.  In  Robinson  v. 
WilliamSy  22  N.  Y.  386,  a  mortgage  had  been  executed  to  secure 
future  liabilities  of  the  mortgagor  to  the  Hollister  bank,  on  paper 
which  might  be  discounted  by  the  bank  for  the  mortgagor.  The 
mortgage  was  recorded  on  the  day  it  was  executed,  and  before  any 
liabilities  had  been  incurred.  Davies,  J.,  in  giving  the  opinion  of 
the  court,  said:  "The  recording  of  the  mortgage  was  notice  that 
the  Hollister  bank  had  a  mortgage  on  the  premises  for  the  pur- 
poses therein  specified."  It  does  not,  I  think,  aid  the  argument 
for  the  judgment  creditoi's,  that  the  plaintiff  had  no  claim  on  the 
land  for  the  indorsements  in  question  until  after  the  docket- 
ing of  the  judgments,  or  that  by  our  law  a  mortgage  is  a 
mere  lien  or  security,  and  not  a  title.  The  mortgage  when 
executed  was  a  conveyance  within  the  recording  act,  and  the 
plaintiff  was  entitled  to  put  it  upon  record.  It  was  a  potential 
lien  for  its  full  amount,  of  which  subsequent  purchasers  or  in- 
cumbrancers had  notice.  They  were  informed  by  the  record  of  the 
existence  of  a  bond  containing  the  condition  upon  which  the  mort- 
gage was  given,  and  through  that  of  the  agreement  between  the 
parties,  that  the  interest  of  the  mortgagor  in  the  land,  as  it  existed 
at  the  date  of  the  mortgage,  was  pledged  for  any  indorsements 
which  the  plaintiff  might  make  up  to  the  limit  fixed  ;  for  this,  as 
we  have  said,  was  the  plain  reading  of  the  transaction.  It  would  be 
inequitable  to  pennit  third  persons  to  deal  with  the  mortgage  in 
respect  to  the  land,  to  the  prejudice  of  the  plaintiff's  security,  with- 
out notice  to  him,  or  to  allow  a  subsequent  purcliaser  or  incum- 
brancer, having  notice  by  the  record,  to  acquire  a  preference  over 
the  mortgage,  for  indorsements  made  upon  the  faith  of  the  mort- 
gage, after  the  second  incumbrance,  in  ignorance  of  the  intervening 
lien  or  title. 

The  question  presented  in  this  case  has  not  been  decided  in  this 
State  by  the  court  of  last  resort.  In  Brinkerhoff  v.  Marvin,  5 
Johns.  Ch.  320,  the  chancellor,  after  referring  to  the  observ^ation  of 
the  court  in  Livingston  v.  McInJay^  16  Johns.  165,  that  if  it  was  a 
part  of  the  original  agreement,  a  judgment  might  be  entered  as  a 
■ecurity  for  future  advances  beyond  the  amount  then  actually  due. 
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in  like  manner  as  a  mortgage  may  be  held  as  a  security  for  future 
advances,  said  :  '*  The  limitation  to  this  doctrine  I  should  think 
would  be,  that  when  a  subsequent  judgment  or  mortgage  intervened, 
further  advances  after  that  j)eriod  could  not  be  covered/*  The 
remark  of  the  chancellor  has  been  repeated  in  subsequent  cases. 
Lansing  v.  Woodworlh,  1  Sandf.  Ch.  43 ;  Barry  v.  Mer,  Ex.  Co,, 
id.  280 ;  Goodhue  v.  Berrien,  2  id.  630.  What  was  said  by  the 
chancellor  in  Brinker/wff  v.  Marvin,  was  unnecessary  to  the  deci- 
sion of  the  case,  but  with  the  qualification  thitt  the  first  incum- 
brancer liad  notice  of  the  intervening  right  when  the  subsequent 
advances  were  made,  the  observation  is  not  open  to  controversy. 
Neither  in  that,  nor  any  of  the  subsequent  cases  referred  to,  w^as  it 
material  to  decide,  whether  the  record  of  the  subsequent  incum- 
brance was  notice  to  the  party  holding  the  prior  lien,  and  in  none 
of  them  was  this  question  considered.  In  Craig  v,  Tappvu  2  Sandf. 
Ch.  78,  it  does  not  appear  whether  the  first  mortgagee  had  notice 
of  the  second  mortgage  when  the  subsequent  advances  were  made. 
He  knew  that  the  second  mortgage  wjis  to  be  given,  and  the  mfer- 
cnce  that  he  knew  of  its  existence  when  the  advances  were  made,  is 
not  an  unreasonable  one.  In  Truscott  v.  King,  6  Barb.  346,  the  Su- 
preme Court  exjircssly  decided  the  point  involved  in  this  case  in 
accordance  with  the  view  I  have  expressed.  The  judgment  of  the 
General  Term  was  reversed  in  this  court  on  another  point,  but  one 
of  the  judges  wlio  wrote  an  opinion  for  reversal  expressed  his  con- 
currence in  the  views  expressed  by  Judge  Parker,  in  the  court 
below,  upon  the  point  now  in  controversy.  See  opinion  of 
Edwards,  J.,  ON.  Y.  166.  The  adjudications  in  the  courts  of 
other  States  ui)on  the  question  are  conflicting.  It  would  not  be 
profitable  to  refer  to  them  at  length.  They  will  be  found  cited  in 
Jones  on  Mortgages,  §  364  et  seq. 

The  doctrine  that  a  party  who  takes  a  mortgage  to  secure  further 
optional  advances,  upon  rccording  his  mortgage  is  protected  against 
inter\'ening  liens,  for  advances  miule  upon  the  faith  and  within  the 
limits  of  the  security,  until  he  has  notice  of  such  intervening  lien, 
and  that  the  recording  of  the  subsequent  lien  is  not  constructive 
notice  to  him,  has,  we  think,  been  generally  accepted  as  the  law  of 
the  State,  at  least  since  tlie  decision  in  Truscott  v.  King.  It  would 
not  be  wise,  under  the  circumstances,  now  to  adopt  the  opposite 
view,  even  though  we  should  regard  it  as  better  supported  by  reason. 
It  seems  to  us  however  tliat  the  doctrine  which  we  have  affirmed  in 
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this  case  is  most  consistent  with  equity,  and  establishes  a  rule  which 
is  reasonable,  and  easy  of  application.  The  opposite  rule  imposes 
the  burden  of  notice  and  vigilance  upon  the  wrong  person.  The 
party  taking  the  subsequent  security  may  protect  himself  by 
notice,  and  as  is  said  by  Mr.  Jarman  m  his  notes  to  Bytherwood's 
Conveyancing:  "No  jierson  ought  to  accept  a  security  subject 
to  a  mortgage  authorizing  future  advances,  without  treating  it  as 
an  actual  advancement  to  that  extent." 

These  views  lead  to  a  reversal  of  the  order  of  the  General  Term 
and  an  affirmance  of  the  judgment  entered  upon  the  report  of  the 
referee. 

All  concur. 

Order  reversed  and  judgment  affirmed. 

Judgment  affirmed. 


Slatbr  v.  Jewett. 

(86N.  Y.  M.) 

MoiUr  arid  servant  —  negligence — of  co-servant. 

A  flreman  on  a  railway  train  was  killed  bj  a  collision  between  hif  train  and 
another  wUdi  was  behind  time.  It  was  the  custom  and  rule  of  the  com- 
pany, when  a  train  was  behind  time,  to  move  it  in  conformity  to  telegraphic 
orders  from  the  train  dispatcher,  to  be  delivered  by  the  receiving  operator 
to  the  conductor  and  engineer  in  presence  of  one  another.  In  this  instance 
the  train  dispatcher  telegraphed,  directing  the  late  train  to  await  the  other 
at  a  specified  station.  The  operator  gave  the  message  to  the  conductor  but 
not  to  the  engineer  ;  the  conductor  receipted  for  it  in  the  engineer's  name, 
without  the  engineer'8  knowledge  ;  and  the  operator  advised  the  train  dis- 
patcher that  it  had  been  duly  communicated.  The  conductor  forgot  to  de- 
liver  the  order  to  the  engineer,  and  tlie  engineer  proceeded,  and  thus  caused 
the  collision.  It  did  not  appear  but  that  the  conductor  and  operator  were 
competent  and  skillful,  and  it  appeared  that  the  rule  had  worked  well  for 
several  years.  Held,  tliat  the  negligence  was  that  of  fellow  servants  of  the 
deceased,  and  there  could  be  no  recovery  therefor  against  the  company. 

ACTION  of  diimages  for  negligence  causing  death.    The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

John  H,  Mildurn,  for  ai)pellant. 
James  F.  Oltick,  for  respondent. 
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FoLGER,  C.  J.  This  action  is  brought  by  the  plaintiffs  as  ad- 
ministratora  to  recover  damages  for  the  death  of  Adelbert  D.  Slater, 
their  intestate.  The  cause  of  his  death  was  the  collision  of  two 
engines,  each  drawing  a  train  on  the  Erie  railway  operated  by  the 
defendant  as  receiver.  It  is  claimed  that  the  collision  happened  from 
negligence  chargeable  to  the  defendant  though  not  proceeding  im- 
mediately from  him.  The  intestate  was  in  the  service  of  the  de- 
fendant as  a  fireman  on  one  of  the  engines  that  came  together. 
The  immediate  negligence  that  caused  the  accident  and  the  death 
was  that  of  the  conductor  on  the  train  meeting  that  on  which  the 
intestate  was  serving,  co-operating  with  that  of  a  telegraphic  oper- 
ator at  Salamanca,  a  station  on  the  defendant's  road.  The  latter 
having  omitted  to  give  to  the  engineer  the  orders  received  from  the 
train  dispatcher  as  to  the  place  where  the  two  trains  should  meet, 
which  his  instructions  required  him  to  do,  and  having  reported  a 
performance  of  his  duty,  and  the  former  having  signed  the  en- 
gineer's name  without  his  knowledge  to  an  acknowledgment  and 
receipt  of  order,  and  then  having  failed  to  communicate  the  order 
to  him ;  in  consequence  of  which  the  engineer  went  on  with  his 
train,  instead  of  waiting  at  the  station  designated  until  the  other 
train  came  up. 

The  complaint  avers,  that  it  was  the  duty  of  the  defendant  to  em- 
ploy competent,  trustworthy  and  skillful  men,  and  to  make  projier 
regulations  for  the  running  of  his  trains  so  as  to  insure  the  safety  of 
persons  operating  the  same,  and  to  provide,  as  far  as  practiwAle, 
against  jiccident  and  injury  to  them  in  their  employment,  and  in  the 
performance  of  their  service  for  him.  This  averment  correctly 
states  the  duty  of  the  defendant,  unless  it  overstates  it  when  it  sets 
his  duty  at  so  high  a  mark,  as  that  of  an  insurer  of  the  safety  of 
his  seiTants.  The  measure  of  the  miisters  duty  to  his  servants  is 
reasonable  care,  having  relation  to  the  parties,  to  the  business  in 
which  they  are  engaged,  and  the  exigencies  which  requii-e  vigilance 
and  attention,  and  conforming  to  the  circumstances  in  which  it  is 
to  be  exerted.  We  agree  that  the  defendant  was  bound  to  do  all 
else  that  the  averment  puts  upon  him,  unless  it  is  read  as  making 
him  a  guarantor  of  the  safety  of  his  servants.  The  complaint 
avers  that  the  defendant  failed  to  employ  proper  and  competent  per- 
sons to  manage  and  run  his  trains,  and  proper  and  suitable  persons 
to  give  orders  and  information  in  respect  tliereto  and  properly  to 
communicate  the  same  to  eiigincera  and  conductors  of  trains  ;  and 
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that  he  failed  to  make  and  enforce  proper  and  reasonable  mles  and 
regulations  for  the  running  of  his  trains.  The  proofs  of  the  plaint- 
iffs did  not  seek  to  introduce  into  the  case  any  other  element  of  lack 
of  duty  in  the  defendant  than  these  thus  averred.  And  we  think  that 
the  case  is  clear  upon  the  proofs^  that  the  defendant  made  no  fail- 
ure of  duty,  unless  it  was  in  the  enforcement  of  the  rules  and  reg- 
ulations made  by  him  for  the  running  of  his  trains.  Whether  he 
failed  in  that  is,  we  think,  a  question  of  law  properly  brought  up 
by  some  of  the  exceptions  taken  at  Circuit  by  the  defendant.  It 
is  not  to  be  questioned  that  the  telegraph  operator  and  the  conduc- 
tor of  the  train  were  negligent,  and  that  from  their  careless  omis- 
sion of  duty  and  disobedience  of  rules  the  accident  resulted.  The 
rules  that  had  been  given  to  them  for  their  guidance  had  been  pre- 
pared with  great  care,  were  minute,  explicit  and  plain,  and  exceed- 
ingly well  devised  for  safety.  They  had  been  in  operation  for  sev- 
eral years  before  the  disaster,  and  no  accident  had  ever  taken  place 
m  the  use  of  them.  The  train-dispatcher,  who,  concededly,  was 
in  the  place  of  the  defendant,  had  strictly  observed  these  rules  in  this 
instance,  and  had  received  all  the  assurance  needful  and  required 
by  them,  that  they  had  been  observed  by  all  concerned. 

Some  contention  was  made  on  tlie  argument,  that  there  was  no 
proof  that  it  was  not  an  exceptional  and  unprecedented  thing  to  in- 
terfere, as  was  donq  in  this  instance,  with  the  moving  of  the  two 
trains,  and  that  no  cause  was  shown  for  an  interference  with  them. 
The  case  shows  clearly  that  it  was  the  usage  of  the  defendant  and 
his  predecessor,  the  Erie  Eailway  Company,  to  govern  and  direct 
the  movement  of  trains  bv  such  order,  and  that  there  was  reason 
for  it  in  this  instance.  The  order  given  was  a  special  one,  by  reji- 
sonof  delay;  but  by  special  is  not  to  be  understood  unusual  and  un- 
provided for.  For  nine  years  these  rules  had  been  in  operation, 
and  the  witness  who  testifies  to  tliat,  so  ajiplies  his  words  as  to 
plainly  indicate  that  they  had  l)een  in  use  m  giving  like  directions 
to  engineers  and  conductors  on  like  occasions  of  delay.  The  proof 
shows  that  the  time-card  is  the  general  order,  and  it  comes  from  the 
superintendent.  An  order  varying  it  on  a  special  occasion  comes 
from  the  train-dispatcher.  The  si)ecial  order  is  as  much  provided 
for  by  the  general  regulations  as  tho  general  time-card  or 
other  general  rules.  It  is  the  conductor's  duty  to  obey  the 
special  order,  which  supersedes,  for  the  particular  train,  the  general 
order.     A  special  order  to  stoj)  at  a  station,  having  been  received, 


630  ^^EW  YORK, 


Slater  v.  Jewett. 


there  is  no  right  to  go  beyond  that  station  until  further  direction. 
The  rules  proven  and  set  forth  in  the  ease  recognize  the  usage  to 
stop  and  move  tniins  by  special  onier  varying  for  the  nonce  the  gen- 
eral time-card.  Indeed,  as  Ave  may  take  judicial  notice  of  the  way 
in  which  bjinks  and  like  public  institutions  do  business  (Agawam 
Bank  v.  Sfrever,  18  X.  Y.  502),  so  may  we,  that  tlie  great  railways 
of  the  land  are  managed  in  the  c very-day  practical  running  of  them, 
by  overlooking  officers  at  distant  places,  who  use  the  telegraph 
wires  to  keep  all  the  while  informed  where  trains  are,  and  to  direct 
their  movements  from  hour  to  hour.  We  have  presented  to  us  m 
this  case,  then,  general  regulations  well  calculated  to  insure  safety 
in  the  running  of  the  trains ;  a  usage  well  understood,  and  pro- 
vided for  in  these  general  regulations,  to  vary  some  particulars  of 
these  general  rules  on  special  occasions  by  special  orders  ;  specific, 
well-devised  and  promulgated  rules  for  the  mode  of  doing  so  with 
safety ;  an  occasion  arising  for  the  giving  of  a  special  order  to  these 
two  trains ;  a  complete  observance  of  all  these  regulations  by  an 
officer  who  was  in  the  stead  of  the  defendant ;  an  assurance  to  him 
that  they  had  been  observed  by  others  ;  and  the  use  by  him,  to 
bring  his  special  order  to  the  mind  of  the  agents  in  charge  of  the 
trains,  of  the  customary  n^ans  that  had  been  safe  and  efficient  for 
a  series  of  years.  We  need  not  say  that  there  was  no  fault  in  the 
higher  officers  of  the  defendant,  for  it  is  the  law  of  the  case,  given 
to  the  jury  by  the  trial  court,  that  there  was  not.  The  personal 
failure  of  duty  was  in  the  telegraph  ojierator  and  the  conductor. 

Each  of  those  agents,  in  doing  his  ordinary  work  for  the  defend- 
ant, was  a  fellow-servant  of  the  intestate,  in  the  same  common 
employment.  The  conductor  was  engaged  in  the  particulivr  work  in 
which  the  intestate  was  —  that  of  moving  trains.  The  telegrapher 
was  engaged  in  a  work  closely  connected  therewith  —  that  of  re- 
ceiving and  giving  information  of  the  whereabouts  of  trains  and 
commuicating  orders  to  those  controlling  them  for  stopping  or  going 
on.  This  was  a  branch  of  the  general  business  of  the  defendant 
essential  to  tlic  smooth  and  successful  movement  of  the  whole  — 
that  branch  of  it  in  which  the  intestate  was  engaged  as  much  as 
any  other.  No  question  seems  to  have  been  made  on  the  trial  but 
that  the  operator  and  conductor  were  competent  and  skillful  when 
tlie  defendant  took  them  into  his  employ.  It  cannot  be  contended 
that  there  was  any  thing  required  of  the  conductor  that  raised  him 
out  of  his  relation  to  tlio  intestate  of  a  fellow-servant.     The  act 
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required  of  the  conductor,  at  the  partieuhir  time,  was  to  receive  an 
order  from  an  autliorized  source  of  comuuind,  and  in  a  prescribed 
mode  to  acknowledge  the  receipt  of  it,  and  then  to  follow  the  direc- 
tion. Tliis  Wiis  service  merely.  It  is  contended  that  the  duty  of 
the  telegrapher  at  the  time  and  the  act  required  of  him  were  those 
that  the  defendant  was  bound  to  perform  as  master,  and  that  the 
negligent,  performance  by  the  ojx^rator  wjis  the  negligence  of  the 
master. 

The  argument  to  sustain  this  position  consists,  in  part,  in  an 
effort  to  show  that  the  duties  of  the  operater  were  in  no  respect 
like  to  those  of  tlie  intestate.  They  were  not  like,  but  they 
tended  to  the  same  end  —  that  of  the  speedy,  efficient  and  suc- 
cessful carriage  of  i^assengers  and  freight  over  the  niilway.  There 
are  many  kinds  of  senants  of  a  great  railway  company.  Their 
duties  ai-e  not  in  all  cases  the  same,  nor  always  like,  yet  they  are  all 
done  to  bring  one  result,  and  it  is  their  conjoint  simultaneous  and 
harmonious  performance  that  does  effect  tlic  finality,  sought  through 
the  whole  complex  organism.  If  it  be  so  that  this  operator  some- 
times received  and  sent  messages  that  had  naught  to  do  therewith, 
still,  on  this  occasion,  the  act  required  of  liim  had  direct  connection 
with  the  acts  of  those  engaged  in  moving  tlie  two  tmins.  The 
position,  that  the  operator  was  hired  and  discharged  by  one  superior 
agent,  and  the  intestate  by  another,  and  that  thei'efore  they  were 
not  fellow-servants,  is  not  sound.  The  general  authority  to  hire 
and  to  turn  away  was  in  the  defendant.  It  did  radiate  from  him 
through  different  chiefs  of  department  in  his  general  work.  His 
however  was  the  ultimate  power.  The  heads  of  bureaus  were  not 
indeiiendent  contractors,  doing  a  bmnch  of  his  work  on  their  own 
responsibility,  and  free  from  his  interference  with  their  subordinates. 
He  had  the  right  to  step  into  their  si>heres  of  duty  and  act  for 
himself. 

There  is  more  2)lausibility  in  the  position,  tliat  the  act  that  was 
to  be  done  on  this  occasion  was  so  essentiallv  one  for  the  master  to 
do  in  his  duty  to  his  servants,  that  whatever  subordinate  Avas  taken  by 
him  to  do  it  came  to  be  tlie  master  in  doing  it.  It  is  urged,  and 
with  reason,  tliat  clearly  arranging  and  promulgating  the  general 
time-table  of  a  great  milway  is  tlie  duty  and  the  act  of  the  master 
of  it ;  that  when  there  is  a  variation  from  the  general  time-table 
for  a  sjR^cial  occtision  and  purpose,  it  is  as  much  the  duty  and  act 
of  the  nuister,  and  he  is  as  much  required  to  perform  it ;  that  it  is 
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the  duty  and  act  of  the  master  to  see  and  know  that  his  general 
time-table  is  brought  to  the  knowledge  of  his  servants  who  are  to 
square  their  actions  to  it ;  that  the  same  is  his  duty  and  act  as  to  a 
variation  from  it,  which  is  but  a  special  time-table  ;  and  that  there- 
fore whomever  he  uses  to  bring  those  time-tables  to  the  notice  of  his 
servants,  he  puts  tliat  person  in  his  place  to  do  an  act  in  his  stead, 
inasmuch  as  the  responsibility  is  upon  him  to  see  and  know  that  it 
is  done  and  done  effectually  ;  and  that  if  instead  of  doing  it  in  per- 
son, he  chooses  to  do  it  through  an  agent,  that  agent,  pro  hoc  vice, 
is  he,  the  master,  and  he,  the  master,  is  resi>onflible  for  a  negligent 
act  therein  of  that  agent  whereby  a  fellow-servant  of  him  is 
harmed.  The  rule  has  been  laid  down  in  repeated  cases  in  this 
court,  in  terms  so  broad  as  to  come  close  to  this  case.  Flike  v.  Bos- 
ton £  A.  R  R.  Co,y  53  X.  Y,  549 ;  s.  c,  13  Am.  Rep.  545  ;  Ful- 
ler V.  Jewetly  80  N.  Y.  4G  ;  s.  c,  36  Am.  Rep.  575 ;  Crispin  v. 
Bahhitt,  81  N.  Y.  51G ;  s.  c,  37  Am.  Rep.  521.  Attentive  con- 
sideration however  will  perceive  a  distinction  between  the  cases. 
That  the  master  lias  the  riglit  as  regards  his  servants  to  vary  from 
tJie  tmie-tjible  that  lie  luis  set  cannot  be  doubted.  It  is  at  times 
a  necessity  so  to  do,  and  a  necessity  so  frequent  as  to  fall  within  the 
occurrences  that  a  railway  servant  is  bound  to  exi)ect  in  the  course 
of  his  employment.  Even  as  regards  the  public  and  i)assenger,  a 
railway  manager  has  a  riglit,  when  needs  i)ress,  to  vary  from  his 
general  time-table.  All  that  can  then  be  required  from  him  by  the 
puljlic  and  passengers, is  that  when  he  makes  the  variation  he  act 
under  it  Avith  reasonable  care  and  diligence.  Sears  v.  East,  R.  R. 
Co,  14  Allen,  433  ;  Gordon  v.  M.  d-  L.  R.  R.  Co.,  52  N.  H.  696  ; 
s.  c,  13  Am.  Rep.  97.  That  is  to  say,  due  care  and  diligence  in 
giving  notice  of  the  change  and  in  running  the  train  upon  the 
changed  time.  A  servant  cannot  ask  for  or  expect  more  than  this. 
In  Rose  v.  Boston  £  Albany  R.  R  Co,,  58  X.  Y.  217,  while  recog- 
nizing the  rule  as  laid  down  in  Flike's  case  supra,  it  was  said  : 
*  It  may  be  conceded  that  it  is  the  duty  of  railroad  corporations 
to  prescribe,  either  by  means  of  time-tables  or  by  other  suitable 
means,  regulations  for  running  their  trains  with  a  view  to  their 
safety  ;  but  it  is  obvious  that  obedience  to  these  regulations  must 
be  intrusted  to  the  employees  having  charge  of  the  trains  ;  snch 
obedience  is  matter  of  executive  detail^  which,  in  the  nature  of 
things,  no  corporation  or  any  general  agent  of  it  can  personally 
oversee,  and  as  to  which  employees  must  be  relied  upon."    These 
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views  seem  applicable  to  this  case.  The  ai-giiment  for  the  plaintiifs' 
position,  as  we  have  stated  it  above,  breaks  just  at  the  part  where 
to  be  successful  it  ought  to  be  the  strongest.  It  is  not  true,  that 
on  an  occasion  like  this  it  is  the  duty  of  the  master,  or  part  of  his 
contract,  to  see  to  it,  as  with  a  personal  sight  and  touch,  that  notice 
of  a  temporary  and  special  interference  with  a  general  time-table 
comes  to  the  intelligent  apprehension  of  all  those  whom  it  is  to 
govern  in  the  running  of  approjiching  trains.  It  is  utterly  im- 
practicable so  to  do,  and  a  brakeman  or  a  fireman  on  a  train  knows 
that  it  is,  as  well  as  any  person  connected  Avith  the  business.  He 
knows  that  trains  will  often  and  unexpectedly  require  to  be  stopped 
and  started  by  telegi'aphic  orders  from  distant  points,  and  that  such 
orders  must,  from  the  nature  of  the  case,  be  given  through  servants 
skilled  in  receiving  and  transmitting  them.  If  there  is  due  care 
and  diligence  in  choosing  competent  persons  for  that  duty,  a  negli- 
gence by  them  in  the  performance  of  it  is  a  risk  of  the  employment 
that  the  co-employee  takes  when  he  entera  the  service.  Such  a 
variation  and  the  giving  notice  of  it  is  not  like  the  suj^ply  of  suit- 
able and  safe  machinery,  or  of  competent  and  skilled  fellow-Avork- 
men.  It  is  the  act  of  an  hour  or  of  an  instant,  which  for  any 
useful  effect  to  be  got  from  it  must  be  done  at  the  instant,  and  that 
too  from  a  distance.  It  is  from  its  nature  and  need  looked  foi  as 
such.  Of  necessity  it  must  be  done  through  the  best  means  of 
communication  that  experience,  the  safe  and  successful  use  of  years, 
has  demonstrated  it  to  be  prudent  to  employ.  Tlie  act  of  supplying 
machineiy  or  fellow-servants  is  one  for  which  time  may  be  taken  and 
deliberation  had,  and  it  may  be  learned  before  hazard  is  run  Avhether 
the  effort  at  sui)ply  has  been  well  made  and  is  sufficient.  So  in  FUkc^s 
case,  supra,  it  was  easy  to  know  before  the  train  was  started  that  the 
brakeman  detailed  for  duty  had  failed  to  be  at  his  place.  And  in 
Fuller* 8  case,  sxipra,  that  the  engine  sent  to  the  shoji  for  repairs  was 
still  faulty,  before  it  was  put  oiitlie  road  again.  Hence  it  was  not 
one  of  the  risks  of  tlie  service  tliat  the  fireman,  in  one  of  those 
cases,  and  tlie  engineer  in  the  other,  took  u])on  himself  that  the 
brakeman  did  oversleep,  or  that  the  boiler  did  explode.  From  tlie 
natui*e  of  things,  communication,  on  these  special  occasions  of 
which  we  are  speaking,  must  be  had  througli  intermediate  agents, 
with  no  orl)nt  littleM)])portunity  of  testing  their  ininiediate  fidelity 
or  accuracy.  AVoiiLl  it  do  to  lay  down  a  rule,  that  wlien  lliu  master 
has  chosen  tliose  agents  with  due  care  and  diligence  as  to  tlu  ir  skill 
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and  comiKJteiicy,  he  must  further  take  the  responsibility  to  his  other 
servants  that  the  agents  thus  selected  will  never  lapse  into  careless- 
ness ?  The  alternative  is  that  he  must  in  person  put  into  the  hands 
of  each  conductor  and  each  engine-driver  the  general  time-table,  and 
every  deviation  from  it,  or  abandon  the  mode  of  supei-vising  and 
directing  the  movement  of  his  tmins  by  means  of  telegrajJiic  com- 
munication. The  reasonable  rule  m  such  case  hath  this  extent,  and 
no  more,  that  he  must  first  choose  his  agents  with  due  care  for  their 
possession  of  skill  and  competency,  and  that  then  he  must  use  the 
best  means  of  communication  accoi*ding  to  prescribed  general  rules 
and  regulations  devised  from  the  best  experience  in  such  business, 
and  if  among  those  means  is  the  service  of  a  fellow-servant,  com- 
jKJtent  for  his  place,  his  possible  carelessness  is  a  risk  of  the  employ- 
ment that  his  fellows  take  when  entering  into  the  service.  The 
liability  of  the  master  to  his  servant  arises  from  liis  duty  to  him  or 
his  contract  with  him.  Expressed  in  general  terms,  that  duty  or 
contract  is  to  supply  the  servant  with  suitable  and  safe  machinery 
and  appliances,  with  competent  and  skillful  eo  workers,  and  to 
make  and  promulgate  sufficient  rules  and  regulations  for  the  con- 
duct of  the  business  in  its  ordinary  run  and  for  any  extraordinary 
occasions  that  may  be  reasonably  anticipated.  It  is  not  seriously 
contested  but  that  all  these  things  were  done  by  the  defendant. 
We  think  that  it  is  a  misconception  of  the  case,  to  hold  that  the 
order  of  the  train-dispatcher  wjis  a  change  of  the  rules  of  the  road, 
as  established  and  promulgjited  by  the  superintendent.  The  train- 
dispatcher  acted  in  exact  accord  with  the  general  rules  and  regula- 
tions which  foresaw  and  with  minuteness  provided  for  such  an 
occasion  as  this,  as  much  and  as  fully,  so  far  as  we  can  see  from  the 
case,  as  for  the  ordinary  running  of  trains  on  the  general  time- 
card.  The  order  of  the  train-dispatcher  Wiis  but  a  a  carrying  out  of 
those  rules,  and  an  application  of  certain  provisions  of  them  to  a 
case  for  which  they  were  made,  and  the  arising  of  which  had  been 
foreseen  as  probable.  In  what  other  way  could  they  be  carried  out 
in  the  detail  of  them,  but  through  the  service  of  servants  previously 
chosen  and  assigned  to  their  parts  ?  And  can  it  with  propriety  be 
said  that  the  parts  of  that  detail  are  acts  of  the  master,  that  he 
must  do  himself  or  be  liable  for  their  negligent  doing  ?  The  liability 
of  the  master  is  then  made  to  depend  upon  the  character  of  the  act 
in  the  i)erformance  or  non-performance  of  which  the  injury  arises. 
If  the  act  is  one  pertaining  to  the  duty  which  the  master  owes   to 
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his  servants,  lie  is  responsible  to  them  for  the  manner  of  tlie  per- 
formance of  it.  If  it  is  one  which  i)ertains  only  to  the  duty  of  an 
operative,  the  employee  performing  it  id  a  mere  servant,  and  the 
master,  although  liable  to  strangers,  is  not  liable  to  a  fellow-servanfc 
for  the  improper  performance  of  it.  Crispin  v.  Babbitt,  supra. 
The  queiT  then  is,  in  the  ease  before  us,  is  it  the  duty  of  the  master 
to  give  i^ersonal  notice  to  every  operative  of  a  train  of  a  special 
deviation  from  an  established  general  time-table,  or  is  his  duty  done 
when  he  has  beforehand  provided  rules,  minute,  explicit  and  efficient, 
and  made  them  known  to  his  servants,  which  if  observed  and  fol- 
lowed by  all  concerned,  will  bring  such  j^ersonal  notice  to  everyone 
entitled  to  it  ?  We  think  that  in  the  circumstances  of  this  case  the 
latter  clause  of  the  query  propounds  the  true  rule,  and  should  be 
answered  affirmatively.  It  is  the  duty  of  the  master  to  provide  rules 
and  regulations  for  the  running  of  the  trains*  He  has  done  so  here. 
One  of  them  is  that  by  telegraphic  message,  sent  at  any  time 
through  operator  at  the  ends  of  the  wires,  to  the  conductor  and 
engineer  of  a  train,  that  train  may  be  stopjwd  at  a  station,  or  hurried 
forward  to  another,  or  made  to  go  out  of  general  order.  These 
rules  with  that  provision  are  made  known  to  all  servants.  If  when 
the  intestate  entered  the  employment  of  the  defendant,  these  rules 
had  been  read  to  him  and  his  esjiecial  attention  called  to  this  one, 
and  he  had  agreed  to  serve  under  it,  would  not  he  have  taken  the 
risk  of  the  carelessness  of  the  oi>erators  and  conductors  in  cariying 
it  out  ?  Is  this  case  any  different  in  substance  from  that  ?  Really 
by  entering  the  employment  with  these  rules  in  force,  he  did  in 
effect  agi'ce  that  special  ordera  might  be  so  sent.  The  bargain  be- 
tween him  and  the  defendant  was  not  only  that  si>ecial  ordci's  might 
be  given  interfering  with  the  general  time-table,  but  that  they  might 
be  given  in  this  way.  It  is  this  feature  of  the  cjise  that  distinguished 
it  from  some  of  those  that  we  have  cited. 

The  case  was  not  given  to  the  jury  on  this  theory.  It  was,  in  the 
words  of  the  learned  counsel  for  the  plaintiff,  submitted  to  them  on 
the  theory  that  '*  the  Jict  of  the  operator  was  the  act  of  the  master." 

This  we  think  was  an  error  that  calls  for  a  reversal  of  the  judg- 
ment and  a  new  trial. 

Judgment  reversed. 

All  concur  except  Danforth  and  Finch,  JJ.,  dissenting. 
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Greenfield  v.  People 

(86 N.  Y.  7b.) 

Criminal  evidence-^  testimony  of  nonexpert  as  to  blood  stains — indifference  of 

prisoner  —  confessions  of  third  persons. 

A  non-expert  witness  is  competent  to  testify  that  ceitain  stains  were  blood. 

Wbere  a  person  is  accused  of  having  murdered  his  wife,  it  is  competent  to 
show  that  he  shed  no  tears  and  exhibited  indifference  immediately  after  the 
homicide. 

On  a  trial  for  murder,  a  letter  written  by  another  to  a  third,  containing  ex- 
pressions possibly  capable  of  being  construed  as  confessitfi  that  the  writer 
committed  the  murder,  is  incompetent  as  evidence  for  the  prisoner  ;  and  so 
of  like  conversation  overheard  between  other  persons,  not  constituting  any 
part  of  the  res  gesttB,  and  not  distinctly  purporting  to  be  connected  with  the 
crime  in  question.     (See%ote,  p.  644.) 


u 


/CONVICTION  of  murder.     The  opinion  states  the  facts. 

S.  C.  H%intingto7i,  for  plaintiff  in  error. 

W.  C,  Ruger  and  B,  F.  ChasCy  for  defendant  in  error. 


Miller,  J.  Tlie  writ  of  error  in  this  case  brings  up  for  review  a 
judgment  upon  the  conviction  of  tlie  prisoner  for  the  crime  of 
murder  in  the  first  degree,  in  killing  his  wife,  at  a  Court  of  Oyer 
and  Terminer  held  in  the  county  of  Onondaga,  the  place  of  trial 
having  been  changed  to  tliis  county  from  the  county  of  Oswego, 
where  the  offense  wjis  committed.  There  was  no  positive  proof 
that  the  prisoner  committed  the  offense,  but  the  testimony  estab- 
lished facts  and  circumstances  Avhich  tended  strongly  to  prove  his 
guilt,  and  called  upon  the  jury  to  determine  the  Aveight  which  should 
be  given  to  the  evidence  adduced  upon  the  trial.  It  appeared  that 
the  i^risoner  and  his  wife  luid  l)een  married  about  four  years,  and  their 
matrimoniil  life  had  been  marred  by  jarring  discords  and  quarrels 
and  characterized  by  violence  and  cruelty  of  Greenfield  toward  his 
wife.  She  had  threatened  to  leave  him,  in  consequence  of  his  bad 
conduct,  and  he  had  an  interview  with  her  about  twelve  o'clock  of 
the  night  of  the  murder  in  relation  to  tluit  subject  at  his  own  house. 
He  then,  as  he  testified,  proceeded  from  there  to  his  father's  resi- 
dence and  went  to  bed,  Avhich  was  unusual  and  contrary  to  his 
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accustomed  habit.  He  swore  also  that  he  saw  a  light  in  his  liouse 
during  tlic  night,  dressed  himself  and  proceeded  to  the  house,  which 
was  some  twentv-one  and  a  half  rods  distance  from  his  father's, 
looked  into  the  window,  and  saw  a  man  by  the  name  of  Hinds  with 
a  lamp  there.  Immediately  he  returned  to  his  father's,  called  him 
up,  and  also  an  uncle  who  lived  in  the  neighborhood,  told  what  he 
had  seen  and  all  of  them  together  went  to  the  house  of  the  prisoner. 
The  light  in  the  meantime  had  disapi>eared,  and  upon  entering  the 
house  the  deceased  was  found  dead.  There  were  indications  of  a 
severe  blow  from  a  i)iece  of  board  which  was  apparently  broken 
from  the  force  used,  from  the  eye-brows  to  the  hair  of  the  deceased, 
and  her  throat  was  cut  from  ear  to  ear,  severing  the  artery,  jugular 
vein  and  the  nerves,  and  blood  was  on  the  wall  and  a  quantity  upon 
the  floor.  A  knife  of  the  prisoner  was  found  on  a  shelf  in  the  pantry 
which  had  blood  upon  it  which  was  not  yet  dry.  An  aimy  overcoat, 
which  it  was  proven  he  had  worn  on  that  night,  was  not  found,  and 
there  were  other  circumstances,  which  tended  to  establish  that  he 
was  the  offender,  not  necessary  to  be  stated. 

The  questions  raised  upon  the  trial  related  to  the  rulings  of  the 
judge  as  to  the  testimony  and  the  instructions  given  by  him  to  the 
jury,  and  these  will  be  duly  considered.  First.  Upon  the  trial  a 
witness  —  one  Stevens  —  was  sworn  and  testified  that  about  ten 
o'clock  on  the  forenoon  of  the  day  of  the  murder,  about  one-half 
way  distant  from  the  defendant's  house  to  the  road  leading  i)ast  and 
near  and  about  two  rods  west  from  the  defendant's  house,  he  saw  a 
spatter  or  spot  on  a  flat  stone  in  the  path,  which  stone  was  from 
three  to  five  inches  across  ;  that  there  were  a  few  drops  or  spatters 
from  the  size  of  a  hay-seed  to  a  kernel  of  wheat,  of  a  darkish  red  color; 
and  that  he  was  able  to  state  what  that  substance  was.  The  question 
was  then  put  to  him  as  follows:  *^ State  what  that  substance 
on  the  stone  was  ?  "  This  was  objected  to  as  irrelevant  and  incom- 
petent, and  upon  the  ground  that  the  witness  is  not  competent  to 
express  an  opinion  as  to  whether  it  was  blood  or  not,  and  w-as  not 
an  expert.  The  witness  was  then  informed  by  the  court,  before  he 
was  allowed  to  answer,  that  his  opinion  or  judgment  was  not  re- 
quested ;  but  if  he  answered  he  could  only  be  allowed  to  ansAver  as 
a  fact  what  the  substance  was.  He  stated  that  he  could  so  answer, 
and  the  court  held  that  he  might  answ^er,  but  that  his  opinion  should 
not  be  taken.  The  witness  answered  that  he  could  swear  as  a  matter 
of  fact  what  it  was,  and  an  exception  was  taken  to  the  ruling  of  the 
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court  by  the  prisoners  counsel.  Tlic  witness  also  answered,  the 
spots  were  blood,  and  further  testified  that  he  saw  stains  or  spots 
on  the  handle,  also  on  the  platform  of  the  pump,  about  two  rods  in 
front  of  the  dwelling-house  of  Richard  Greenfield,  tlie  father  of 
the  prisoner,  about  the  same  time.  Otlier  questions  were  put  of  a 
similar  character  as  to  the  last  stains  and  the  same  objections  urged; 
and  the  same  ruling  had,  exception  taken  and  evidence  given.  Upon 
his  cross-examination  the  witness  testified  that  his  business  was 
working  on  a  farm  and  trapping  pigeons,  that  he  was  not  a  chemist, 
and  had  no  experience  in  examining  blood  stains.  Evidence  of  a 
similar  chanicter  was  also  offered  and  given  by  one  Pennock,  who 
testified  that  he  was  a  farmer,  had  no  2)ractical  experience  as  to 
blood  stains  on  wood,  iron  or  hemlock  plank  ;  that  he  had  butchered 
a  good  deal  and  hunted  and  caught  pigeons,  and  t]ie  same  objection 
was  made,  ruling  had  and  exception  taken  by  the  prisoner's  counsel. 
It  also  appeared  from  the  evidence  that  the  prisoner,  in  going  from 
his  house  to  his  father's,  would  pass  over  or  near  the  places  where 
the  alleged  blood  stains  were  found. 

The  defendant's  counsel  insists  first,  that  he  was  not  legally  bound 
to  account  for  the  stains  of  blood,  and  that  in  the  absence  of  proof 
that  he  caused  them,  they  neither  proved  nor  tended  to  prove  his 
guilt ;  second,  that  a  ])erson  who  is  not  an  ex})ert  cannot  be  allowed 
to  testify  iis  to  a  matter  of  fact  whether  the  stains  described  were 
blood.  As  to  the  first  ground,  we  think  that  tlie  fact,  that  blood 
stains  were  found  along  the  road  and  in  the  course  of  the  route 
over  which  the  prisoner  would  have  been  obliged  to,  and  most  prob- 
ably would  have  passed  on  his  way  to  his  father's  house,  was  a 
circumstance  which  tended  to  prove  the  issue  and  constituted  an 
important  link  in  the  chain  of  evidence  to  establish  his  guilt. 
There  was  blood  in  the  house,  and  that  it  was  found  elsewhere 
in  the  vicinity  where  he  may  have  been,  evinced,  with  the  dis- 
appearance of  the  coat  which  he  wore,  that  it  may  have  dripped 
from  this  garment  or  some  part  of  his  person.  There  is  no  rule  of 
evidence  Avhicli  excludes  such  proof  where  the  circumstances  tend 
to  establish  guilt.  In  regard  to  the  second  ground,  we  think  that 
the  witnesses  were  competent  to  testify  upon  the  subject  whether  the 
spots  described  were  blood,  without  deciding  the  question  whether 
an  opinion  of  the  witnesses  would  have  been  competent.  Under  the 
circumstances  it  is  sufficient  to  say  that  the  testimony  was  only  re- 
ceived after  the  witnesses  had  shown  some  knowledge  on  the  subject 
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as  a  matter  of  fact.  The  question  was  not  whether  it  was  human 
blood,  and  no  objection  was  taken  on  this  ground,  but  what  the 
character  of  the  substance  was.  It  is  not  difficult  to  perceive  that 
there  are  many  substances  which  ai*e  commonly  known,  in  regard  to 
which  a  witness  may  testify  although  he  is  unacquainted  with  their 
ingredients  or  chemical  properties.  Many  of  these  would  be  more 
familar  to  those  who  had  occasion  to  notice  them  frequently  than 
to  others,  and  hence  they  could  testify  more  directly  and  positively 
in  regard  to  the  same.  But  to  hold  that  no  one  but  an  expert  or  a 
scientific  pei'son  should  be  allowed  to  speak  on  such  subjects  would 
be  establishing  a  stricter  rule  than  is  authorized  by  law.  While 
then  inexperienced  pei*sons  and  those  comparatively  ignorant  may 
be  able  to  testify  in  reference  to  such  substances,  the  weight  to  be 
given  to  their  evidence  must  of  course  depend  upon  the  circum- 
stances and  their  knowledge  of  the  matter.  The  existence  of  blood 
in  large  quantities,  and  where  the  stains  are  I'ccent  and  marked,  may 
be  distinguished  by  most  jKjrsons  ;  and  while  it  is  more  difficult  to 
discover  the  chai-acter  of  a  few  drops  or  a  smaller  quantity,  it  does 
not  necessarily  follow  that  tliose  who  from  experience  and  observa- 
tion have  become  familar  witli  the  appearance  of  blood  cannot 
testify  to  its  reality  as  a  matter  of  fact.  AVe  have  given  due  con- 
sideration to  the  able  argument  of  the  prisoner's  counsel  to  the 
efFect  that  uneducated  and  ignorant  men  are  incompetent  to  testify 
under  the  circumstances,  and  that  it  is  alone  within  the  province 
of  experienced  and  scientific  experts  to  give  evidence  on  the  subject ; 
but  we  are  after  careful  investigation  brought  to  the  conclusion 
that  in  many  instances  the  ordinary  mind  may  be  able  to  determine 
from  observation  and  experience  the  character  of  such  stains  ;  and 
in  this  case  the  witnesses  who  testified  had  sufficient  knowledge  to 
speak  on  the  subject.  The  line  is  often  a  close  one  beween  a  matter 
of  fact  and  an  opinion,  but  we  are  of  the  opinion  that  the  witnesses 
sworn  were  competent  to  prove  the  existence  of  blood  as  a  matter 
of  fact.  Nor  are  we  without  authority  upon  the  question.  In 
People  V.  Gonzalez,  35  N.  Y.  49,  it  was  held  that  stains  of  blood 
upon  the  person  and  clothing  worn  by  the  accused  on  the  night  of 
the  murder  may  be  shown  by  persons  who  are  no  experts,  and 
matters  of  common  observation  may  ordinarily  be  proved  by  those 
who  witness  them,  without  resorting  to  scientific  or  mechanical 
tests  to  verify  them  with  definite  precision.  It  is  said  in  the  opinion 
by  Porter,  J.:  "Tlie  testimony  of  the  chemist  who  has  analyzed 
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blood,  and  that  of  the  obseiTer  who  has  merely  recognized  it,  belong 
to  the  same  legal  grade  of  evidence;  and  though  the  one  may  be  en- 
titled to  much  greater  weight  than  the  other,  with  the  jury,  the  ex- 
clusion of  either  would  be  illegal."  In  the  case  lust  cited  testimony 
had  been  given  to  the  effect  that  blood  was  on  the  clothes  of  the 
prisoner,  and  we  think  it  must  be  regarded  as  an  authority  in  point. 
See  also  Com.  v.  Sttcrtivanty  117  Mass.  1^2,  132;  s.  c,  19  Am. 
Rep.  401;  People  v.  Fastioood,  14  X.  Y.  5G2.  Tlie  cases  cited  by 
the  counsel  for  the  prisoner  have  been  carefully  examined,  and  none 
of  them  establish  tlie  i)rinciple  that  the  evidence  introduced  was  in- 
competent. The  conclusion  therefore  is  a  rational  one,  that  in 
matters  of  common  observation,  where  i)ersons  have  special  oppor- 
tunity to  learn  from  the  nature  of  their  avocations  or  otherwise,  al- 
though not  strictly  experts,  their  conclusionas  to  a  fact  is  admissi- 
ble, the  Aveight  to  be  given  to  the  evidence  being  governed  by  the 
circumstances,  and  by  the  experience  and  knowledge  of  the  witness 
as  to  the  subject-matter  of  the  inquiry. 

Second.  Upon  the  trial  evidence  was  adduced  to  show  the  prison- 
er's conduct  on  the  morning  after  the  homicide,  and  a  number  of 
witnesses  were  asked  whether  they  saw  him  shed  tears,  and  answered 
that  they  did  not.  Objection  was  duly  taken  to  the  testimony, 
which  was  overruled,  and  the  prisoner's  counsel  excepted  to  the  de- 
cision. One  witness  swore  that  he  did  see  him  weep  on  that  day, 
and  there  was  evidence  showing  that  upon  its- being  said  to  him  by 
one  of  the  witnesses  that  it  was  a  sad  affair  which  had  occurred  at 
his  house,  he  replied,  "  Yes,  I  had  a  load  of  oats  stolen."  Another 
witness  testified  that  he  appeared  to  be  indifferent  as  to  his  wife's 
death.  The  object  of  the  testimony  objected  to  evidently  was  to 
establish  that  the  prisoner  did  not  manifest  that  degree  of  feeling 
and  sensibility  Avhich  was  usual  on  such  occasions,  and  that  he  was 
not  especially  moved  or  affected  by  his  wife's  death.  The  acts  and 
conduct  of  a  party  at  or  about  the  time  Avhen  he  is  charged  to  have 
committed  a  crime  are  always  received  as  evidence  of  a  guilty  mind, 
and  while  in  weighing  such  evidence  ordiiuiry  caution  is  required, 
such  inferences  are  to  be  drawn  from  them  as  experience  indicates 
are  warranted.  (Roscoe's  Or.  Ev.  21,  22.)  And  the  demeanor  of  a 
prisoner  at  the  time  of  his  arrest,  or  soon  after  the  commission  of  the 
crime,  or  upon  being  charged  with  the  offense,  is  a  proper  subject 
of  consideration  in  determining  the  question  of  guilt.  Such  indica- 
tions however  are  by  no  means  conclusive,  and  must  depend  greatly 
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upon  the  mental  churacteristics  of  the  individual.  Innocent  peraons, 
appalled  by  the  enormity  of  a  charge  of  crime,  will  sometimes  ex- 
hibit great  weakness  and  terror,  and  those  who  have  been  cnished 
with  the  weight  of  a  great  sorrow  will  manifest  the  greatest  com- 
posure and  serenity  in  their  gi'ief,  and  meet  it  without  the  shed- 
ding of  a  tear.  While  the  manifestations  at  such  a  time  sometimes 
indicate  excitement  and  great  disturbance  of  the  physical  system, 
and  do  not  always  sanction  an  inference  of  guilt,  they  are  admissi- 
ble evidence  for  the  jury  to  pass  upon,  in  view  of  the  circumstances. 
Lindsay  v.  People,  63  N.  Y.  143.  The  conduct  of  a  prisoner  under 
such  a  trying  ordeal  is  to  be  weighed  by  the  jury,  and  it  is  for  them 
to  determine  whether  it  is  contrary  to  the  ordinary  behavior  of  a 
person  charged  with  crime,  or  to  be  attributed  to  his  mental 
characteristics,  or  evinces  gu ilt  or  i nnocence.  Under  well-established 
rules  the  evidence  objected  to  was  competent  for  what  it  was  worth, 
and  there  wtis  no  error  upon  the  trial  in  its  admission. 

Third.  There  was,  we  tliink,  no  error  in  excluding  the  letter 
proved  to  have  been  written  by  Royal  Kellogg  to  his  brother.  The 
letter,  among  other  things,  contained  the  following  language:  "  Tell 
me  all  about  the  murder.  If  you  think  it  all  riglit,  tell  them  I  am 
in  Lafayette,  and  if  they  want  me  they  can  come  and  get  me." 
Even  if  this  letter  could  be  regarded  as  a  confession  of  Kellogg  that 
he  committed  the  murder,  it  M'as  only  the  declaration  of  a  third 
l)arty,  merely  heresay  testimony,  and  upon  no  rule  of  evidence  admis- 
sible. If  such  declarations  were  competent  uixni  any  trial  for  homi- 
cide, they  would  tend  clearly  to  confuse  the  jury  and  to  divert  their 
attention  from  the  real  issue.  The  letter  did  not  tend  to  establish 
that  Kellogg  committed  the  offense,  was  not  a  part  of  the  res 
gestcB,  and  in  no  sense  relieved  the  prisoner  from  the  charge  for 
which  he  was  upon  trial,  or  raised  any  presumption  that  Kellogg 
was  the  guilty  party.  Confessions  of  this  character  are  sometimes 
made  to  screen  offenders,  and  no  rule  is  better  established  than  that 
extra-judicial  statements  of  third  persons  are  inadmissible.  Whart. 
on  Ev.,  §  G44;  Whart.  Cr.  Law,  §§  G62,  684  ;  2  Best  on  Ev.,  §§ 
550,  500,  5C3,  5G5,  578.  For  similar  reasons  the  anonymous  letter 
directed  to  the  sheriff,  in  which  confession  was  made  of  the  mur- 
der, was  properly  excluded. 

In  connection  Avith  the  questions  last  considered  and  under  the 
same  general  head,  the  learned  counsel  for  the  prisoner  claims  that 
there  was  error  in  the  exclusion  of  the  declarations  of  JohnTaplia 
YoL.  XXXIX -81 
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to  Alden  and  Royal  Kellogg  offered  to  be  shown  upon  the  trial  by 
one  Wyman.  The  witness  had  testified  that  he  stayed  at  the  house 
of  Taplin,  who  was  his  son-in-law,  on  the  night  of  the  murder, 
which  was  three-fourths  of  a  mile  from  the  prisoner's  house.  He 
was  awakened  by  the  barking  of  a  dog  about  four  o'clock  in  the 
morning.  He  got  up,  looked  out  of  the  window,  saw  three  men 
who  had  a  bottle,  out  of  which  they  drank.  They  were  Taplin  and 
the  two  Kelloggs.  They  had  a  double-barrel  gun  and  a  bag  with 
something  in  it.  One  went  to  the  pump  and  washed  his  hands. 
Alden  Kellogg  had  the  gun  and  Taplin  the  bag.  Taplin  got  a  coat 
and  put  it  on,  took  off  his  coat,  went  and  got  a  coat  from  the  horse 
barn,  which  Royal  Kellogg  put  on  ;  one  of  the  Kelloggs  took  away 
the  gun  and  bag.  Taplin  went  into  his  house.  The  prisoner's 
counsel  offered  to  ])rove  that  Taplin  said  to  the  Kelloggs  on  that 
occjision  before  they  left:  *' You  were  damned  fools  to  do  it;" 
and  one  of  the  Kelloggs  replied:  '*If  we  had  not  done  it  we 
should  all  have  been  hung."  This  was  objected  to,  the  testimony 
excluded  and  an  exception  taken.  There  was  no  other  testimony 
which  in  any  way  tended  to  connect  the  Kellogs  or  Taplin  with  the 
events  of  that  night.  On  the  contrary,  the  probability  of  such  a 
theory  was  rebutted  by  the  version  of  the  prisoner  that  he  saw 
Hinds  in  his  house  just  preceding  the  homicide,  by  proof  that  the 
Kelloggs  Avere  in  bed  at  the  time  all  night,  and  the  testimony  of 
several  witnesses  to  the  effect  that  Taplin  and  his  family  were  then 
visiting  his  father  some  twenty-seven  miles  from  his  residence,  and 
did  not  return  until  the  day  after  the  murder,  although  there  was 
much  conflict  in  the  testimony  as  to  the  last-named  fact.  It  should 
also  be  stated  in  this  connection  that  Royal  and  Alden  Kellogg 
were  both  in  court  during  the  time  when  the  evidence  for  the  pros- 
ecution and  defense  was  given,  and  neither  of  them  was  called  as  a 
witness.  The  testimony  however  on  this  branch  of  the  case,  so  far 
as  it  was  contradictory,  was  a  matter  for  the  consideration  of  the 
jury,  and  tlie  question  arises  whether  the  evidence  had  any  bearing 
upon  the  issue  upon  trial.  It  is  claimed  that  it  was  admissible,  in- 
asmuch as  it  tended  to  raise  a  presumption  that  the  Kelloggs  and 
Taplin  were  the  murderers,  and  as  a  part  of  the  res  gest(B,in  connec- 
tion with  the  letters  which  have  been  already  considered.  Wharton 
in  his  work  on  Criminal  Evidence,  §  262,  says  :  *'  Res  gestm  are 
events  speaking  for  themselves  through  the  instinctive  words 
and   acts   of  particii)ants     *     *     *     when  narrating  the  events ; 
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Avluit  is  done  or  Siiid  by  participants  under  the  immediate  spur  of  a 
transaction  becomes  thus  i>art  of  the  transaction  because  it  is  then 
the  transsiction  tliat  tlius  speaks."  The  rule  no  doubt  ia  that  to 
constitute  declamtions  a  part  of  tlic  res  gesicBy  they  must  be  made 
at  the  time  when  the  act  was  done  to  which  they  relate  and  which 
they  are  considered  as  characterizing,  and  must  so  harmonize  as  to 
be  obviously  a  part  of  the  transaction.  Moore  v.  Meacham,  10  N. 
Y.  210  ;  Enos  v.  Tutile,  3  Conn.  250 ;  Rockwell  v.  Taylor,  41  id. 
6C.  Nor  must  they  be  narratives  of  past  occurrences,  but  concom- 
itant with  the  principal  act,  and  so  connected  with  it  as  to  be  re- 
giirded  as  the  result  and  consequence,  or  as  a  part  of  the  act  itself, 
and  presumed  to  have  been  induced  by  the  motive  wliich  led  to  its 
commission.  1  Greenl.  Ev.,  §  110  ;  People  v.  Davis,  50  N.  Y.  95; 
Luby  V.  H.  R.  R.  Co.,  17  id.  131 ;  Lis,  Co,  v.  Mosletj,  8  Wall.  405. 
As  was  said  in  the  bvst  case  cited,  they  must  be  conteniiioraneous 
with  the  main  fact  to  wliich  they  relate.  In  fact  they  must  di- 
rectly relate  to  the  tninsaction,  or  be  proved  as  so  intimately  con- 
nected with  it  and  near  to  it  in  point  of  time,  tlu^  it  is  manifest 
that  they  emanate  from  and  constitute  a  component  part  of  the 
same.  Having  these  rules  in  view,  it  is  not  apparent  that  the  dec- 
larations offered  to  be  proved  were  identified  with  and  constituted 
a  part  of  the  homicide.  The  murder  occurred  between  tlie  lioura  of 
one  and  three  o'clock,  some  distance  from  the  place  where  tlie  al- 
leged declarations  were  made.  There  is  no  i)roof  that  tlie  Kelloggs 
or  Taplin  were  tlie  re,  and  on  the  contrary,  as  we  have  soon,  the  tes- 
timony of  the  prisoner  was  to  the  effect  that  Hinds,  and  not  the 
Kelloggs  or  Taplin,  were  in  the  house  at  the  time.  Xor  was  it 
proved  that  either  the  bag  or  gun  was  taken  from  the  prisoner's 
house,  or  that  the  peraons  named  had  any  motive  for  tlie  commis- 
sion of  the  crime  or  any  complicity  with  the  murder,  and  there  was 
no  circumstance  in  the  case  from  which  the  jury  might  draw  the 
inference  that  they  had.  Aside  from  the  fact  that  the  Kelloggs 
and  Taplin  were  not  otherwise  implicated,  the  declarations  offered 
to  be  proved  would  not  tend  to  prove  their  guilt  of  the  homicide. 
The  statement  offered  was  that  they  would  be  hung  if  tliey  had  not 
done  it,  while  on  the  contrary  they  were  liable  to  this  i>enalty  if 
they  had  killed  Mrs.  Greenfield.  It  would  not  therefore  be  proof 
that  they  had  committed  this  offense,  nor  was  it  a  direct  or  implied 
admission  that  tliey  liad.  Such  evidence  can  in  no  sense,  we  think, 
be  regarded  as  a  part  of  the  res  gest<B.     AVhile  evidence  tending  to 
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show  tliait  another  jmrty  might  have  committed  the  crime  would  be 
admissible,  before  such  testimony  can  be  received  tliere  must  be 
such  proof  of  conuection  with  it,  such  a  train  of  facts  or  circum- 
stances, as  tend  clearly  to  point  out  some  one  besides  tlie  prisoner  as 
the  guilty  party.  Remote  acts,  disconnected  and  outside  of  the 
crime  itself,  cannot  be  separately  proved  for  such  a  purpose.  In 
considering  the  question,  we  have  carefully  examined  the  numerous 
authorities  cited  to  sustain  the  position  that  the  evidence  was  com- 
l^etent,  and  none  of  them  hold  that  under  such  circumstances  it 
could  lawfully  be  received,  and  it  was  neither  admissible  alone  nor  in 
connection  with  the  letters  referred  to. 
[Omitting  an  unimportant  matter.  ] 

Judgment  affirmed. 

All  concur. 


Note  by  the  Reporter.— The  doctrine  of  the  last  head  note  has  recently  been  laid  down 
In  Danid  v.  Slatt^  05  Qa.  199,  an  indictment  for  larceny.    The  court  said: 

*'  The  rule  in  too  well  settled  to  be  disturbed,  that  the  possession  of  stolen  property,  im- 
mediately after  it  is  stblen.  puts  upon  the  possessor  the  burden  of  proving  that  his  was  not 
a  Ruilty  possession.  These  witnesses  were  therefore  offered  to  remove  this  legal  pre- 
sumption of  the  defendant's  guilt,  by  shovting  that  they  had  heard  one  Dixon  say  that  he 
had  stolen  the  steers.  We  are  at  a  loss  to  see  how  under  any  well  defined  or  even  loose 
principle  of  law  this  testimony  was  admissible.  To  allow  such  hearsay  as  this  to  rebut 
and  overcome  so  strong  a  legal  presumption  of  guilt  would  be  about  equivalent  to  holding 
that  if  the  prisoner  could  get  some  one  to  say  that  he  committed  the  crime  for  which  the 
accused  was  indicted,  and  then  offer  witnesses  to  prove  that  they  heard  it  said,  then  in  all 
such  cases  it  would  be  the  duty  of  the  Jury  to  acquit .  No  court  within  our  reading  has  so 
held,  and  this  will  certainly  not  be  the  first  to  establish  such  a  precedent.^* 
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(85N.  Y.  ltJ2.) 
Itisxirance — fire  — "  vacaiU  or  unoccupied.*' 

A  fire  policy  insured  a  dwelling-house,  occupied  to  the  knowledge  of  the  in- 
surer only  as  a  summer  residence,  with  its  outbuildings  and  a  farm-house, 
bam,  etc. ,  all  on  the  same  farm,  together  with  the  furniture  and  personal 
property  in  the  same,  with  a  condition  that  the  policy  should  be  void  if  "  the 
above-mentioned  premises  become  vacant  or  unoccupied,  and  so  remain  for 
more  than  thirty  days,"  without  consent.  At  the  issuing  of  the  policy,  the 
plaintiff  was  living  in  the  dwelling-house,  but  he  left  it  in  November,  with 
the  furniture,  in  charge  of  his  farmer,  who  occupied  the  farm-house.     The 
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farmer's  family  aired  tlie  dwelling-house  weekly,  and  the  plaintiff  and  his 
wife  visited  it  once  a  fortnight.  The  next  April  the  dwelling-hoase  and 
some  of  its  outbuildings  were  burned.  No  consent  had  been  obtained.  Held, 
that  the  insurance  was  forfeited.* 

ACTION  on  a  policy  of  fire  insurance.  The  head  note  and  opinion 
state  the  facts.     The  defendant  liad  a  verdict,  which  was  set 
aside  at  General  Term. 

Jajncs  TJimnsoUy  for  a])]>ellant, 

-.y.  B,  Hoxie,  for  respondent. 

FoLGER,  C.  J.  This  is  an  action  on  a  policy  of  fire  insurance. 
The  property  insured  consisted  of  different  buildings  and  different 
kinds  of  chattel  property  kept  in  those  buildings,  respectively.. 
The  different  properties  insured  and  the  different  amounts  put  at 
risk  are  each  specifically  named  in  the  policy  with  much  minute- 
ness. The  property  destroyed  and  for  the  loss  of  which  the  action, 
is  brought  was  but  parts  of  the  Avhole  at  risk,  being  the  dwelling- 
house,  and  most  of  the  contents  of  it,  and  four  outbuildings,  essen-, 
tial  or  convenient  for  use  with  the  dwelling. 

The  question  in  agitation  at  the  Trial  Term  and  at  the  General 
Term  was,  whether  the  policy  was  avoided  by  a  breach  of  the  con- 
dition, that  if  the  premises  should  become  vacant  or  unoccupied, 
and  so  remain  for  more  than  thirty  days  without  notice  to  and  con- 
sent of  the  defendant,  in  writing,  the  policy  should  be  void.  The 
plaintiff  contends  that  the  two  words  "  vacant "  and  "  unoccupied '' 
are  synonyms,  and  are  to  be  interpreted  as  having  the  same  mean- 
ing, and  that  that  meaning  is  empty.  And  then  argues,  that  as  the 
dwelling-house  Avas  not  empty,  there  was  no  breach  of  the  condition. 
There  are  doubtless  conditions  of  a  dwelling-house,  or  other  like 
structure,  when  either  word  applied  to  it,  or  both  words  applied  to 
it,  will  express  a  like  state  of  it.  There  are  however  states  of  it 
when  that  will  not  be  the  ease.  It  is  so,  because  the  different  things 
that  are  recei)tive  of  the  epithets  of  vacant  and  unoccupied  are 
different  in  their  capjibility  and  susceptibility  of  being  filled  or  oc- 
cupied. Some  cannot  have  one  of  those  terms  applicable  to  them, 
without  the  other  at  the  same  time  being  also  applicable.  Some, 
from  the  nature  of  the  use  which  goes  with  the  occui)ation  of  them, 

*  Bee  Stupettki  v.  Tram.  AUantic  1\  Ins.  Co.  (43  Mich.  373),  38  Am.  Rep.  195. 
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may  not  be  vacant,  and  yet  they  will,  in  any  just  use  of  the  term  as 
applicable  to  them,  be  unoccupied.  A  dwelling-house  is  chiefly  de- 
signed for  the  abode  of  mankind.  For  the  comfort  of  the  dwellers 
in  it  many  kinds  of  chattel  property  are  gathered  in  it.  So  that 
in  the  use  of  it  it  is  a  place  of  deposit  of  things  inanimate  and  a 
place  of  resort  and  tarrying  of  beings  animate.  With  those  ani- 
mate far  away  from  it,  but  with  those  inanimate  still  in  it,  it  would 
not  be  vacant,  for  it  would  not  be  empty  and  void.  And  as  a  pos- 
sible case,  with  all  inanimate  things  taken  out,  but  with  those  ani- 
mate still  remaining  in  it,  it  would  not  be  unoccupied,  for  it  would 
still  be  used  for  shelter  and  repose.  And  it  is  because,  in  our  ex- 
perience of  the  purpose  and  use  of  a  dwelling-house,  we  have 
come  to  associate  our  notion  of  the  occupation  of  it  with  the  habit- 
ual presence  and  continued  abode  of  human  beings  within  it,  that 
that  word  applied  to  a  dwelling  always  raises  that  conception  in  the 
mind.  Sometimes,  indeed,  the  use  of  the  word  "vacant,"  as  ap- 
plied to  a  dwelling,  carries  the  notion  that  there  is  no  dweller 
therein  ;  and  we  should  not  be  sure  always  to  get  or  convey  the 
idea  of  an  empty  house  by  the  words  **  vacant  dwelling"  applied 
to  it.  But  when  the  phrase  *'  vacant  or  unoccupied  "  is  applied  to 
a  dwelling-house,  jilainly  there  is  a  purpose  — an  attempt  to  give  a 
different  statement  of  the  condition  thereof ;  by  the  first  word  as 
an  empty  house,  by  the  second  word  as  one  in  which  there  is  not 
habitually  the  presence  of  human  beings.  In  the  case  of  Hermann 
V.  Merchants^  Insurance  Company ,  81  N.  Y.  184  ;  s.  c,  37  Am. 
Rep.  488,  in  this  court  in  June  List,  the  decision  went,  not  on  the 
ground  that  the  two  words  were  used  to  mean  or  that  they  meant  the 
same  condition  of  the  building,  but  that  by  the  use  of  the  copula- 
tive conjunction  with  them,  there  was  a  contract  framed  of  which 
there  was  no  breach,  unless  the  house  was  at  the.  same  time  in  the 
double  state  exi)ressed  by  tlie  phrase  ;  that  U,  both  vacant  and  un- 
occupied at  the  time  of  the  fire,  both  enii)ty  and  unused  for  abode. 
It  is  clear  from  the  testimony,  that  tlie  dwelling-house  insured  by 
tlie  defendant  was  not  occupied  as  such  at  the  time  of  tlie  fire.  Tlie 
fortnightly  visits  of  the  i)laintiif  and  his  wife  to  it  were  not  the 
occupation  that  is  meant  when  a  dwelliug-housc  is  spoken  of.  The 
weekly  tours  of  inspection  of  tlie  farmer  and  members  of  his 
family  living  on  the  grounds,  uud  liis  supervision  of  it  from  his  own 
house,  were  more  useful,  but  they  fell  sliort  of  being  occupation  of 
it.     The  term    '* unoccupied,"  used  in    tlie  policy,  io  entitled  to  a 
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sense  adapted  to  the  occasion  of  its  use,  uud  the  subject-matter  to 
which  it  is  applied.  It  does  not  need  that  we  go  into  discussion  of 
the  good  reasons  for  exacting  the  condition  on  taking  a  risk  upon  a 
dwelling-house.  It  is  enough  that  the  parties  have  come  into  that 
covenant.  It  is  to  have  a  meaning  fitted  to  the  circumstances  in 
which  it  was  made  and  to  tlie  subject  to  which  it  related.  Wo  have 
already  said  enough  to  show  our  opinion  that  for  a  dwelling-house 
to  be  in  a  state  of  occupation,  there  must  be  in  it  the  presence  of 
human  beings  as  at  their  customary  place  of  abode,  not  absolutely 
and  uninterruptedly  continuous,  but  that  must  be  the  place  of 
usual  return  and  habitual  stoppage.  AVe  think  that  a  verdict  of  a 
jury  would  not  have  been  allowed  to  stand,  tli;;t  found  that  this 
dwelling-house  was  occupied  at  tlie  time  of  tlie  lire,  within  the 
terms  of  the  policy.  But  it  is  said,  that  tliough  this  may  be  so  in 
general,  yet  that  the  defendant  made  its  contract  witli  a  view  to 
just  the  state  of  things  that  existed  with  this  property  ;  that  it  was 
chargeable  with  a  knowledge  of  the  character  and  use  of  the 
pi*emises,  and  that  there  would  be  a  change  of  occupancy,  such  as  in 
fact  occurred.  AVe  cannot  yield  to  that  view.  It  may  be  that  the 
defendant  knew  that  it  was  but  the  i)hice  of  summer  abode  for  the 
plaintiff.  Its  contract  was  issued  in  the  summer  when  the  property 
was  in  strict  occupancy,  and  it  provided  for  the  coming  of  the  fall, 
when  that  occupancy  would  be  abandoned  or  modified  ;  for  the 
policy  was  not  void  at  once  on  a  cessation  of  occupancy.  That  cessa- 
tion must  last  for  thirty  days,  and  be  unnotified  to  the  defendants 
and  continue  thereafter  without  its  consent.  There  was  opportunity 
for  the  plaintiff  to  keep  up  that  indemnity  or  to  get  other ;  and  to 
the  defendant  to  retain  the  risk,  or  to  be  freed  from  it,  when  that 
occupancy  was  about  to  cease,  and  notice  was  given. 

Nor  are  we  able,  after  much  consideration,  to  agree  with  the 
learned  General  Term  on  the  ground  upon  which  it  put  its  judg- 
ment. The  condition  of  the  policy  is  :  "  Or  if  the  above-mentioned 
premises  shall  *  *  *  become  vacant  or  unoccupied  ♦  ♦  * 
this  policy  shall  be  void."  As  we  have  above  said,  there  were 
several  different  kinds  and  pieces  of  property  insured,  and  as  was 
indicated  by  the  description  of  them,  the  whole  making  up  a  well-to- 
do  proprietor's  rural  establishment.  The  understanding  must  have 
been  that  there  was  comprised  in  the  whole  the  buildings  on  a  farm 
or  country  seat  and  the  chattel  property  usually  kept  at  such  a  place. 
Tlie  contention  is  that  the  words  ** above-mentioned  premises"  are 
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collective  Jiiul  apply  to  all  the  property  described,  and  the  intent 
of  the  condition  is  that  if  all  of  it  should  be  left  unoccupied,  then 
the  policy  should  be  void  ;  but  that  one  or  several,  or  many  of  the 
buildings  might  be  unoccupied,  yet  if  the  rest  were  occupied,  the 
condition  of  the  policy  would  be  saved.  To  give  this  construction 
to  the  phrase  in  question,  it  would  need  to  carry  it  through  all  the 
conditions  in  the  policy,  to  manifest  absurdity  and  to  an  incon- 
venient precedent.  There  is  a  condition  against  other  insurance, 
*'  on  the  property  hereby  insured."  If  tlie  plaint  iff  had  over-insured 
his  dwelling-house,  would  not  the  condition  have  been  broken  as  to 
that,  though  he  had  not  increased  that  on  his  kitchen  detached  ? 
There  is  a  condition  against  a  change  of  title  of  the  property.  If 
the  plaintiff  had  sold  off  so  many  Jicres  as  would  include  tlie  farm- 
house, would  he  have  retained  his  insurance  on  that  building 
because  he  had  not  transferred  the  whole  premises  ?  The  plaintiff 
grasps  at  a  two-edged  sword,  when  he  seeks  to  make  such  applica- 
tion of  those  general  words  of  the  policy.  He  contends  tliat 
when  words  are  used  in  the  policy  referring  back  to  the  property 
described,  they  mean  to  include  the  whole  proi)erty.  This  would  be 
to  make  the  contract  of  insurance  entire  and  indivisible  ;  and  to 
affect  all  the  property  insured  with  any  act  of  the  insured,  which  as  to 
any  item  thereof,  worked  a  breach  of  any  condition.  This  is  not  the 
true,  just  or  equitable  construction.  The  clause  is  to  be  used  distribi.- 
tively,  and  to  be  api>lied  to  each  singular  of  the  previous  description  of 
the  property,  as  the  kind  of  that  property  and  the  nature  of  the  use  of 
it  may  demand.  It  was  upon  this  principle  that  we  grounded  our 
decision  in  Merrill  v.  Agr.  his.  Co.,  73  N.  Y.  452  ;  s.  c,  29  Am. 
Rep.  184.  There  we  said  :  "  Though  there  may  have  been  some 
conduct  of  the  insured  as  to  some  of  the  property,  not  evil  in  itself, 
but  working  a  breach  of  the  condition  in  its  letter,  the  effect  of 
that  breach  may  be  confined  to  the  insurance  upon  that  property, 
the  contract  as  to  that  be  held  to  be  avoided,  and  as  to  the  other 
subjects  held  valid."  This  was  the  converse  of  the  proposition  that 
we  are  now  maintaining. 

The  cafie  of  Bryan  v.  Peahody  Ins.  Co,,  8  W.  Va.  605,  is  not  par- 
allel with  this. 

Therefore  though  the  farm  premises  and  some  of  the  buildings 
thereon  were  in  actual  human  occupation,  that  use  of  them  did 
not  extend  to  and  take  in  the  dwellings  burned,  so  as  to  keep  good 
the  condition  of  the  policy.     It  is  further  claimed  that  it  was  er- 
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roneoas  for  the  trial  court  to  direct  a  verdict  for  the  defendant,  be- 
cause all  of  the  property  burned  was  not  unoccupied.  Besides  the 
dwelling-house,  there  was  lost  a  wash-house,  a  wood-house,  a  kitchen 
and  a  privy.  It  is  contended  that  there  was  no  evidence  that  these 
were  unoccupied.  The  reasoning  is  ingenious,  but  it  is  not  convinc- 
ing. It  is  said  that  it  does  not  appear  that  the  occupation  of  these 
structures  was  confined  to  the  plaintiff  or  the  members  of  his  im- 
mediate family  as  it  was  made  up  when  he  dwelt  upon  the  place,  and 
that  it  might  be  that  the  farmer  and  the  member^  of  his  family 
might  have  used  and  occupied  them.  Xow  these  out-buildings 
were  appurtenant  to  the  dwelling-house ;  the  use  of  them  was  con- 
curi'ent  with  the  use  of  the  dwelling-house  ;  they  were  parts  of  the 
one  domestic  establishment,  and  separated  biit  forty  feet  from  the 
main  building.  It  is  too  plain  for  denial,  save  as  a  dernier 
resort,  that  the  occupancy  of  them,  in  habitual,  continuous  use, 
for  the  purposes  for  which  they  were  built  and  to  which  they  were 
put,  began  when  that  of  the  dwelling-house  began,  and  ended  when 
that  ended. 

The  plaintiff  and  the  defendant  ma<lc  their  contract  in  such  terms 
as  it  pleased  them  both.  It  may  or  may  not  be  a  strict  and  rigor- 
ous application  to  the  facts  of  the  case  of  the  condition  that  we  have 
been  considering  ;  but  we  cannot,  consistently  with  lasting  princi- 
ples of  construction  and  interpretation,  hold  otherwise  than  that 
the  plaintiff  made  a  breach  of  a  binding  condition,  and  must  abide 
the  unfortunate  consequence. 

The  order  of  the  General  Term  should  be  reversed,  and  judg- 
ment absolute  rendered  in  favor  of  defendant  upon  the  verdict, 

with  costs. 

Order  reversed  atid  judgment  accordingly. 

All  concur,  except  Miller,  J.,  not  voting. 


Donovan  v.  McAlpin. 

(85N.Y.  185.) 

Officer  ^j^Mic-^UahUity  for  negligence — school  trustees  and  superintendent. 

The  plaintiff,  a  scholar  in  a  public  school  in  the  city  of  New  York,  was  injured 
by  falHng  into  an  excavation  carelessly  left  open  in  the  school  yard  by 
workmen  in  repairing  the  school  building.     The  repairs  had  been  ordered 
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hy  the  school  trustees  of  the  ward,  who  acted  gratuitously,  and  were  under 
the  direction  of  the  superintendent  of  school  buildings.  No  personal  neg- 
ligence was  shown  in  any  of  the  defendants.  Held,  that  neither  the  trustees 
nor  the  superintendent  were  liable. 

AC'TIOX  of  damages  for  personal  injury  by  negligence.     The 
liejid  note  and  opinion  show  the  facts.     The  defendant  had 
judgment  below. 

Edward  F,   WiJdrr,  for  jippelhint. 

D,  J,  Dean,  for  respondents. 

Andrews,  J.  This  action  is  brought  to  recover  for  the  same 
injury  for  which  the  action  Wiis  brought  by  the  plaintiff  against 
the  Board  of  Education  of  the  city  of  New  York,  just  decided.* 
The  defendant  Stagg  was  superintendent  of  school  buildings  under 
the  appointment  of  the  board,  and  the  other  defendants  were  w^ard 
trustees  of  schools  in  the  ward  where  the  school  premises  were 
located,  in  which  the  excavation  wsis  into  which  the  plaintiff  fell. 

The  alleged  negligence  was  tlic  leaving  of  this  excavation  un- 
covered and  unprotected.  The  general  facts,  and  the  provisions  of 
the  statutes  defining  the  power  and  duties  of.  tlie  boaiil  of  educa- 
tion, and  of  the  ward  trustees  in  resj[)ect  to  the  care  and  custody 
of  school  buildings  and  premises  are  stated  in  the  opinion  in  the. 
former  case. 

The  defendant  Stagg  was  ai)pointed  suixjrintendent  of  school 
buildings  i)ursuant  to  subdivision  two  of  section  two,  chapter  101 
of  the  Laws  of  1854,  which  authorizes  the  boai*d  of  education  to 
appoint  a  superintendent  of  school  buildings,  and  to  regulate  and 
determine  his  powers  and  duties  except  as  otherwise  provided  by 
the  act.  By  the  rules  of  the  board  it  was  made  his  duty  to  ex- 
amine all  buildings  under  the  control  of  the  board  in  reference  to 
their  safety  and  general  condition  as  to  rei)air8,  and  to  sujierintend 
all  work  done,in  connection  therewith.  It  was  not  claimed  on  the 
trial  that  there  was  any  personal  negligence  on  the  part  of  any  of 
the  defendants,  or  tluit  they  had  any  knowledge  that  the  workmen 
who  were  engaged  in  rei)airing  the  building  had  removed  the  grat- 
ing which  covered  the  excavation  ;  Imt  it  was  assumed  by  both 
parties  that  tliere  was  no  ])ersonal  negligence  on  the  part  of   the 
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defendants,  and  that  the  actual  negligence  was  that  of  the  work- 
men emjdoyed  by  the  ward  trustees  to  make  the  repaira. 

Uj)on  tliis  state  of  facts  we  tliink  the  comphiint  was  properly  dis- 
missed. The  trustees,  in  directing  the  repaii-s  to  be  made,  and  in 
emi)loying  workmen  for  that  purpose  were  acting  within  the  scope 
of  their  authority.  They  were  charged  with  the  safe-keeping  of 
the  school  ])roperty  in  their  ward,  and  authorized  to  make  needful 
rejiairs  within  certani  limits.  The  employment  of  workmen  for 
this  i)uri)o.se  wjis  necessary,  and  if  they  emjdoyed  competent  men, 
and  exercised  rercsonable  supervision  over  the  work,  their  whole 
duty  as  public  officers  was  discharged.  They  were  acting  as  gratui- 
tous agents  of  the  public,  and  it  could  not  be  expected  that  they 
should  be  personally  present  at  all  times  during  the  progress  of  the 
work,  to  supervise  the  conduct  of  the  workmen.  It  was  said  by 
Best,  C.  J.,  in  Hall  v.  Smith,  2  Biug.  156,  that  no  action  can  be 
maintained  against  a  man  acting  gi'atuitously  for  the  public  for 
the  consequence  of  any  act  which  he  was  authorized  to  do,  and 
which,  so  far  as  he  is  concerned,  is  done  with  care  and  attention, 
and  that  such  a  person  is  not  answerable  for  the  negligent  execu- 
tion of  an  order  properly  given  ;  and  it  was  said  by  Nelson,  C.  J., 
in  Bailey  v.  Mayor,  3  Hill,  538,  that  if  a  public  officer  authorize 
the  doing  of  an  act  not  within  the  scope  of  his  authority,  or  if  he 
be  guilty  of  negligence  in  the  discharge  of  duties  to  be  performed 
by  himself,  he  will  be  held  responsible  ;  but  not  for  the  misconduct 
or  malfeasance  of  such  persons  as  he  is  obliged  to  employ. 

In  this  case  it  must  be  assumed  that  the  defendants  were  not 
chargeable  with  personal  negligence,  and  they  omitted  no  duty  im- 
posed upon  them  by  law.  It  w^ould  be  equally  opjwsed  to  justice 
and  sound  public  policy  to  make  them  answerable  for  the  negligence 
of  the  workmen.  They  were  acting  as  public  officers,  and  in  respect 
to  the  acts  of  persons  necessarily  employed  by  them  the  doctrine 
of  respondeat  superior  has  no  application.  Story  on  Agency,  § 
321. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

All  concur. 
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Susquehanna  Valley  Bank  v.  Loomis. 

(86  N.  Y.  207.) 

Negotiable  instrumerU  —  (iceommocUUion  indorser  — forgery — guararUy* 

A  stranger  presented  to  the  plaintiff  l>ank  a  draft  drawn  by  a  New  Jemej 
kMink  upon  a  New  York  bank,  which  had  been  fraudulently  altered  by  rais- 
ing  the  amount  aad  changing  the  date  and  the  name  of  the  payee.  The  de- 
fendant's testator  came  with  the  stranger,  and  put  his  name  on  the  draft  as 
an  indorser,  for  accommodation,  to  the  plaintiff's  knowledge.  The  plaintiff 
thereupon  purchased  the  draft  from  the  stranger.  The  draft  was  paid  by  the 
drawee,  but  the  money  was  refunded  on  discovery  of  the  forgery.  In  an  ac- 
tion on  the  indorsement,  AeM,  that  he  could  not  be  presumed  to  have  known 
of  the  forgery  ;  and  that  he  was  not  liable  without  demand,  refusal,  and 
notice  of  non-payment. 

ACTION  on  an  indoraement  of  a  draft.     The  opinion  states  the 
facts.     The  plaintiif  had  judgment  at  trial,  which  was  re- 
versed at  General  Term. 

0.  W.  Chapmaiiy  for  appellant. 

S.  C.  JUidland,  for  respondent. 

Danforth,  J.  The  issues  were  tried  by  a  judge  without  a  jury, 
and  exceptions  to  his  conclusions  of  law  i>ermit  the  inquiry  whether 
the  facts  found  will  support  tlie  judgment. 

It  appears  that  on  the  5th  day  of  June,  1877,  the  First  National 
Bank  of  Plainfield,  N.  J.,  made  and  issued  its  draft  upon  the  First 
National  Bank  of  New  York,  for  $25,  payable  to  the  order  of  Wil- 
liam A.  Palmer,  but  prior  to  the  12th  day  of  June,  1877,  it  was  so 
altered  by  some  unknown  person  that  when  on  that  day  a  stranger 
brought  it  to  the  plaintiff's  banking  house,  it  bore  date  the  6th  day 
of  June,  1877,  instead  of  the  5tli,  was  for  $1,200,  instead  of  $25, 
payable  to  tlie  order  of  William  Brown  instead  of  William  A.  Pal- 
mer, and  upon  it  was  indorsed  the  name  of  William  Brown.  The 
defendant's  testator  wjis  then  with  the  stranger  and  the  latter  asked 
for  money  on  the  draft.  The  plaintiff  purchased  it  and  paid  the 
money  to  him.  The  defendant's  signature  was  then  on  the  draft 
as  an  indorser,  but  the  money  was  not  paid  until  after  the  defend- 
ant left  the  bank.     From  the  order  in  which  these  events  are  stated 
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by  the  trial  judge  and  the  particularity  of  detail,  it  may  be  fairly 
inferred  that  the  indorsement  by  defendant  was  at  the  bank  and  in- 
termediate the  application  and  the  purchase.  This  inference  is 
strengthened  by  the  fact  that  such  indorsement  does  not  appear 
upon  the  copy-draft  set  out  in  words  and  figures  in  the  report  and 
representing,  as  is  found,  its  true  condition  when  taken  to  the  bank 
and  offered  to  its  cjishier.  Tlius  plaintiff's  case  against  Pickering 
rests  solely  on  the  draft  and  his  indorsement,  aided  by  no  finding 
of  collateral  circumst^inces.  That  such  existed,  we  might  imply 
from  the  allegations  in  either  pleading  ;  but  as  to  them  no  finding 
was  made,  nor,  so  far  as  the  case  shows,  was  any  evidence  given  in 
their  support.  It  is  found  moreover  that  he  put  his  name  upon 
the  draft  as  "an  indorser. "  He  is  bound  then  by  no  other  obligation 
than  is  implied  by  law  from  that  relation.  It  is  obvious  that  he 
was  an  accommodation  indorser,  and  it  is  not  pretended  that  he  re- 
ceived any  portion  of  the  avails  of  the  draft.  What  then  was  his 
engagement  ?  As  indorser  it  was  in  general  terms  to  pay  the  draft 
to  any  holder  for  value  whose  title  Wiis  derived  through  the  payee, 
provided  it  was  duly  presented  to  the  drawee,  payment  refused  by 
it  and  due  notice  of  non-payment  given  to  him.  Hallw  Newcomb, 
7  Hill,  416;  Spies  \,  Gilmorc,  1  Comst.  321. 

It  is  clear  that  the  judgment  of  the  S2)ecial  Term  cannot  stand 
upon  the  performance  of  any  of  these  conditions.  The  draft  was 
sent  by  the  plaintiff  to  its  correspondent.  The  National  City  Bank, 
for  collection,  and  after  the  usual  course  througli  tlie  clearing- 
house, was  paid  to  it  by  drawee.  It  is  contended  by  tlie  defendant 
that  the  obligation  of  liis  testator  was  tlius  fulfilled.  But  on  tlie 
other  hand,  it  is  urged,  'Hhat  by  indoraing  the  draft  he  guaranteed 
its  genuineness  in  all  its  i)articulars,  including  the  amount  of  money 
for  which  it  called  ; "  and  as  the  drawee  afterward  credited  biick  to 
the  Plainfield  bank  the  money  which  it  had  charged,  and  the  Na- 
tional bank  repaid  the  money  it  received  to  the  drawee,  and  the 
plaintiff  to  the  National  bank,  that  the  testator  as  indoi-ser  is  bound 
to  pay  to  the  plaintiff  the  money  which  it  paid  the  stranger  for  the 
draft.  It  must  be  conceded  that  the  Plainfield  bank  was  at  least 
entitled  to  have  refunded  to  it  the  difference  between  the  true  sum 
for  which  the  draft  was  issued  and  that  to  which  the  check  had  been 
altered  ;  and  in  like  manner,  that  the  plaintiff  would  be  entitled  to 
recover  from  the  stranger  to  whom  it  was  paid  the  same  amount  of 
money  {Hall  v.  Fuller,  5  B.  &  C.  750  ;  Merchants'  Bank  of  y,  F. 
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V.  Exchange  Bank  of  N.  0.,  16  Lit.  457  ;  Tiinibull  v.  Botoyer,  40 
N.  Y.  456;  While  \\  Coni.  AW.  BL,  64  id.  316;  s.  c,  21  Am. 
Rep.  612)  but  it  by  no  means  follows  that  the  principle  by  which 
this  right  is  upheld  applies  to  this  case.  Hall  v.  Fuller,  supra, 
decided  in  1826,  shows  that  the  fraud  hei*e  practiced  is  not  of 
modern  invention.  The  action  was  assumpsit  for  money  had  and 
received  by  the  defendant  (bankers)  to  the  use  of  the  plaintiffs 
(merchants).  It  was  shown  that  the  plaintiffs'  check  of  £3  upon 
the  defendant  had  been  fraudulently  raised  to  £200  and  otherwise 
altered,  and  when  presented  was  paid  and  charged  to  plaintiffs. 
They  sued  to  recover  moneys  deposited  by  them,  and  the  bankers 
sought  to  retain  for  the  amount  so  charged.  It  was  contended  by 
the  plaintiffs  that  they  were  entitled  to  the  whole  sum  of  £200,  but 
the  court  ruled  otherwise,  saying,  '*  the  bankers  have  paid  more  than 
the  order  authorized  them  to  do,  for  by  that  they  were  authorized 
to  pay  no  more  than  £3,"  and  the  judgment  was  limited  to  the 
excess.  In  Merchants^  Bk,  v.  Exchange  Bk,,  supra,  it  appeared  that 
the  Bank  of  Mobile  drew  a  draft  of  $213.50  upon  the  plaintiffs, 
which  was  altered  to  $5,013.50  and  then  sold  to  the  defendant,  the 
Exchange  Bank  of  New  Orleans,  who  sent  it  forward  for  collection. 
The  plaintiffs  paid  it  and  passed  the  full  amount  to  credit  of  de- 
fendants. When  the  forgery  was  discovered  the  plaintiffs  sued  to 
recover  the  difference  between  the  true  sum  and  that  to  which  the 
check  had  been  altered,  and  succeeded.  In  Whiie  v.  Continsntal 
Nat,  Bk,,  supra,  the  defendant,  as  tlie  holder  of  the  bill,  claimed  to 
be  entitled  to  receive  the  amount  thereof  from  the  drawees,  and  was 
held  to  a  knowledge  of  his  own  title  and  the  genuineness  of  the  in- 
dorsements and  of  every  part  of  the  bill,  "  within,"  it  was  said  by 
Allen,  J.,  *' the  general  principle  which  makes  every  party  to  a 
promissory  note  or  bill  of  exchange  a  guarantor  of  the  genuineness 
of  every  preceding  indorsement,  and  of  the  genuineness  of  the 
instrument ;"  adding  also  :  *^  Tlie  presentation  of  the  bill  and  the 
demand  and  receipt  of  money  thereon  was  equivalent  to  an  indorse- 
ment. The  drawees  had  a  right  to  act  upon  the  presumptive  owner- 
ship of  the  defendant  as  the  apparent  holder."  There  are  other 
cases  to  the  same  affect.  In  Graves  v.  American  Excha7ige  Bk.,  17 
N.  Y.  205  the  defendant  sought  to  withhold  a  bill  of  exchange 
upon  the  ground  of  payment  to  the  payee.  The  indorsement  was 
a  forgery,  and  it  was  held  did  not  pass  the  title  or  justify  its  pay- 
ment.    Morgan  v.  Barik  of  State  of  New  York,  11  N.  Y.  404,  in- 
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volved  substantially  the  same  question.  So  in  Caiml  Bank  v.  Bank 
of  Albany,  1  Hill,  287,  the  defendant  had  received  money  upon  the 
strength  of  a  forged  indorsement.  None  of  these  authorities  apply 
to  the  case  of  an  accommodation  indoraer  who  neitlier  owned  nor 
held  the  pajier  nor  received  the  money  sued  for.  In  the  case  at  bar 
the  plaintiff  knew  that  this  was  the  position  of  the  indorser  ;  knew 
that  he  was  not  the  holder  of  thepa})er  ;  that  he  claimed  no  right 
to  receive  the  money,  and  by  the  fact  that  the  payee  presented  the 
bill  with  the  defendant's  name  thereon  as  second  indorser,  was 
chargeable  with  notice  that  the  defendant  was  an  accommodation 
indorser.  Nor  were  the  facts  upon  which  the  plaintiff  now  seeks  to 
recover  within,  or  presumed  to  be  within,  the  knowledge  of  the 
defendant  and  not  of  the  plaintiff. 

It  remains  to  consider  the  case  of  Ttirnbull  v.  Botvyer,  40  N.  Y. 
456,  cited  by  the  apjiellant.  There  the  names  of  }>ersons  to  whom  a 
check  was  payable  were  forged,  and  afterwai'd  it  was  innocently 
indorsed  by  the  defendant.  By  his  negligence  it  went  into 
circulation,  and  reached  the  hands  of  one  who,  in  good  faith 
and  without  notice  of  the  true  relation  of  the  indorser  to  the 
check,  paid  value  for  it,  and  was  permitted  to  recover  it  back 
from  him,  upon  the  gi'ound  that  the  indorsement  was  a  warranty, 
to  every  subsequent  holder  in  good  faith,  that  the  instrument 
itself  and  all  the  signatures  antecedent  to  such  indorsement  were 
genuine.  It  was  decisive  of  that  case  that  the  payee's  name  was  forged 
and  the  remark  that  the  implied  warranty  applied  to  the  instru- 
ment itself  wiis  uncalled  for  by  any  fact  in  the  case.  In  support  of  the 
proposition  reference  is  also  made  to  Story  on  Promissory  Notes,  §§ 
135, 379, 380, 387,  and  cases  there  referred  to,  and  such  is  the  citation 
by  the  appellant.  But  these  merely  assert  a  right  of  action  against 
the  indorser  on  the  ground  that  he  cannot  complain  if  called  upon 
to  repay  money  received  by  him  upon  an  indorsement  of  a  void 
title,  for  the  author  says  :  **  There  is  a  failure  of  the  considera- 
tion on  which  the  transfer  was  made."  In  Daniels  on  Neg.  Inst., 
language  similar  to  that  of  Story  is  made  use  of  (§  CC9),  but  the 
cases  cited  in  its  support  do  not  meet  the  facts  of  this  case.  They 
are  like  those  before  referred  to,  and  only  upheld  the  recovery  of 
money  from  the  person  to  whom  it  was  paid.  Jones  v.  Byde,  5 
Taunt.  486. 

There  are  no  doubt  cases  in  which  an  indorser  is  liable  without 
notice  or  non-payment.    Bickerdike  v.  Bollman,  1  T.  R.  405,  is  said 
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by  Parke,  B.,  in  Carter  v.  Flower ^  16  M.  &  W.  743,  to  have  made 
the  first  exception  to  the  general  law  which  requires  such  notice. 
Theix)  the  indorser  knew  the  draft  was  not  to  be  paid  ;  and  another 
is  illustrated  in  Mechanics^  Bank  of  N,  F.  v.  Griswold,  7  Wend. 
165,  where  the  indorser  had  all  the  maker's  property.  But  that 
any  exception  should  be  allowed  has  been  many  times  regretted, 
because  thereby  nice  distinctions  were  introduced  into  the  law,  and 
a  plain  and  intelligible  rule  dejiarted  from.  It  has  however  been 
uniformly  held,  that  whoever  will  avail  himself  of  an  exception  to 
the  general  rule  must  bring  his  case  within  it,  either  by  some  recog- 
nized authority  or  the  application  of  some  legal  principle.  Such 
exceptions  should  not  be  multiplied.  TurnbuU  v.  Bowyer,  supra^ 
goes  no  further  than  to  make  an  indorser  liable  upon  an  implied 
warranty  that  a  prior  indorsement,  puii)orting  to  be  that  of  the 
payee,  was  genuine  ;  and  upon  the  same  principle  it  has  been  held 
that  a  bank  certifying  a  check  in  the  usual  form  simply  certifies  to 
the  genuineness  of  the  signature  of  the  drawer,  and  that  he  has 
funds  sufficient  to  meet  it.  It  docs  not  warrant  the  genuineness  of 
the  body  of  the  check  as  to  payee  or  amount.  This  was  decided  in 
Marine  National  Bank  v.  National  City  JUtnk,  50  X.  Y.  67  ;  s. 
c,  17  Am.  Rep.  305,  where  the  plaint ilT  (vrtiiled  a  check  which 
had  been  altered  by  changing  the  date,  name  of  i)ayee  and  raising 
the  amount,  and  subsequently  paid  it  to  the  defendant.  It  was  de- 
cided by  this  court  that  the  money  so  i»aid  could  be  recovered  back 
from  the  defendant  who  had  received  it.  So  the  defendant  in  the  case 
before  us  might  be  held  responsible  for  tlic  truth  of  facts  presumed 
to  be  within  his  own  knowledge,  and  for  an  implied  affirmation, 
that  so  far  as  he  was  connected  with  it  the  draft  was  not  defective. 
It  is  not  denied  however  that  the  signature  of  the  drawer  was 
genuine,  nor  tluit  the  person  j^resenting  the  draft,  and  for  whose  Jic- 
commodation  Pickering  indorsed  it,  was  the  payee  appearing  upon 
its  face  at  that  time.  Tlie  trial  court  does  not  find  that  the  payee's 
name  as  indorser  was  forged  ;  it  finds  no  undertaking  on  the  tes- 
tator's part  save  that  of  an  indorser  ;  and  we  concur  with  the  Gen- 
eral Term  in  the  opinion  that  his  liability  was  not  established. 
There  is  no  evidence  of  any  intention  to  create  any  liability  except 
as  indorser.  He  had  all  the  rights  and  privileges  of  one,  was  there- 
fore subject  only  to  tlie  obligations  which  that  relation  imposed, 
and  as  he  was  not  charged  according  to  the  law  merchant,  he  can- 
not be  held. 
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It  may  be  that  upon  a  new  trial  other  facts  might  be  established, 
but  by  this  appeal  the  plaintiff  has  deprived  itself  of  that  oppor* 
tunity  ;  and  as  the  above  views  lead  to  an  aflSrmance  of  the  order 
appealed  from,  the  respondent  will,  by  force  of  the  stipulation 
which  made  the  appeal  possible,  be  also  entitled  to  judgment 
absolute. 

Judgment  affirmed,  and  judgment  absolute  for  the  defendant. 

All  concur  ;  Folgbr,  G.  J.,  and  Earl,  J.,  in  result. 


Marvik  v.  Ukiversal  Life  Insurance  Company. 

(85  N.  Y.  278.) 
Inmranee  —  waiver  of  condiium  by  general  agent. 

Where  a  policy  of  insurance  provides  for  forfeiture  in  case  of  non-payment  of 
premiums  at  the  stipulated  time,  and  that  no  alteration  or  waiver  of  any  con- 
dition shall  be  valid  "  unless  made  at  the  head-office  and  signed  by  an  officer 
of  the  company/'  an  oral  extension  of  the  time  of  payment,  by  a  general 
agent,  at  another  place,  is  invalid. 

ACTION  on  a  policy  of  life  infcurance.     The  opinion  states  the 
case.     Tlic  defendant  had  judgment  below. 

Daniel  B.  Beach,  for  appellant. 
Oeo,  A.  Strong,  for  respondent. 

Finch,  J.  The  policy  of  life  insurance  upon  which  this  action 
is  founded  lapsed  by  the  non-payment  of  a  matured  premium.  A 
right  to  recover  ui)on  it  is  nevertheless  asserted  upon  facts  claimed 
to  establish  a  waiver  of  the  forfeiture,  through  an  extension  of  the 
time  of  payment,  and  a  consequent  tender  of  the  premium.  One 
Henkle,  it  is  said,  was  the  general  agent  of  the  insurance  company, 
through  whom  the  policy  was  originally  obtained,  and  by  whom  the 
payment  of  the  first  premium  was  extended,  and  who  indorsed  upon 
the  i)olicy  in  the  hands  of  the  insured  a  receipt  for  such  first 
premium,  signing  his  name  as  general  agent.  It  is  further  proved, 
that  after  the  second  premium  had  matured  and  while  it  remained 
unpaid,  Henkle  declared  in  the  presence  of  the  assured  and  the  wife 
of  the  latter,  that  he  had  agreed  to  extend  the  time  of  payment,  and 
tiiat  the  premium  might  be  paid  at  any  time  before  he,  the  agent, 
made  his  report  to  tlie  company;  and  that  if  the  money  was  ready 
by  nine  o'clock  of  the  next  morning  it  would  be  time  enough. 
Vol.  XXXIX  — 83 
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It  was  fui*ther  shown  that  Henkle  came  the  next  morning;  that 
the  amount  of  the  premium,  less  eighty-eight  cents,  which  he  had 
promised  to  supply,  was  offered  to  him;  that  he  declined  to  receive 
it  because  the  assured  was  then  sick  and  confined  to  his  bed,  but 
promised,  in  substance,  that  if  the  assured  recovered,  he,  the  agent, 
would  receive  it  and  keep  the  policy  alive;  that  the  money  was  then 
handed  by  the  assured  to  his  wife,  who  put  it  in  her  bureau  drawer. 
Relying  upon  this  state  of  facts,  and  claiming  that  they  proved  a 
waiver  of  the  forfeiture,  the  plaintiff  rested  her  case.  The  defend- 
ant thereupon  moved  for  a  nonsuit.  The  grounds  of  the  motion 
were  distinctly  and  fairly  stated,  and  fully  apprised  botli  the  court 
and  the  plaintiff  of  tlie  objections  intended  to  be  urged.  These 
were  that  tlie  premium  hud  not  been  paid  as  provided  for  in  the 
policy,  and  no  waiver  had  been  proved;  and  that  Henkle  had  no 
authority  to  waive  payment.  The  motion  was  granted,  tlie  court 
putting  tlie  decision  '*  on  the  sole  ground  that  there  was  no  proof 
of  a  waiver  of  the  payment  due  in  April,  except  on  condition  that 
the  assured  should  recover  his  health,  and  there  was  no  proof  that 
the  condition  ever  happened." 

It  is  very  doubtful  whether,  as  against  the  company,  it  was 
proved  that  Henkle  was  their  general  agent.  The  fact  that  he  so 
declared  by  signing  the  receipt  in  that  capacity,  in  the  absence  of 
any  evidence  showing  knowledge  on  the  part  of  the  company  of  his 
assumption  of  such  title  and  authority,  is  certainly  insufficient. 
The  only  other  fact  relied  on  is  an  allegation  in  the  complaint,  ad- 
mitted in  the  answer,  that  the  original  policy  was  "by  its  proper 
officers  and  general  agent  duly  authorized  thereto,  made  and  de- 
livered." But  it  is  not  said  wlio  the  general  agent  referred  to  was, 
and  the  policy  produced  was  executed  only  by  the  president  and 
secretary.  The  inference  that  Henkle  was  in  fact  the  general  agent 
of  the  company  rests  therefore  upon  a  very  slender  foundation. 

But  a  decisive  difficulty  remains.  The  policy  contained  an  ex- 
press provision  that  any  alteration  or  waiver  of  its  conditions, 
*•  unless  made  at  the  head  office,  and  signed  by  an  officer  of  said 
company,  shall  not  be  considered  as  valid."  Granting  therefore 
that  Henkle  was  shown  to  be  a  general  agent  of  this  company; 
granting  also  what  was  not  proved,  but  perhaps  may  be  inferred  from 
the  character  of  his  office  {Carroll  v.  Charter  Oak  Ins.  Co.,  1  Abb.  Ct. 
App.  318;  Sheldon  v.  Atlantic  Fire  And  Marine  Ins.  Co,,  26  X.  Y. 
465),  that  he  had  authority,  unless  restricted,  to  waive  conditions  ; 
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the  difficulty  romains  that  he  was  in  that  respect  restricted,  and  his 
autliority  limited  and  curtailed  by  an  express  provision  in  the  policy 
itself,  thus  brought  to  the  knowledge  of  the  assured,  and  therefore 
had  no  power  in  and  of  himself  to  waive  the  condition  of  payment, 
or  agree  that  it  should  be  waived.  The  cases  cited  by  the  learned 
counsel  of  the  api)ellant  put  a  broad  construction  upon  the  powers 
of  a  general  agent.  Van  Allen  v.  Farmers'  Joint  Stock  Ins.  Co., 
10  Hun,  399  ;  Pechnerw  Phmnix  Ins.  Co.,  65  N.  Y.  207  ;  Marcos  v. 
St.  Louis  Mut,  L.  Ins,  Co.,  08  id.  625.  In  the  latter  case  it  was  de- 
cided that  a  clause  in  the  policy  that  agents  were  not  authorized  to 
make,  alter,  or  discharge  contracts  did  not  apply  to  general  agents, 
who  nevertheless  had  power  to  extend  the  time  for  payments,  '*in 
the  absence  of  any  restriction  on  their  authority."  The  true  rule, 
and  its  utmost  extent,  was  well  stated  in  Ins.  Co.  v.  Wilkinson,  13 
Wall.  222,  cited  with  approval  in  Fechner  v.  Plimniz  Ins.  Co.y 
supra.  It  was  there  said  in  a  discussion  of  the  powers  of  a  general 
agent,  that  they  *^arejpm/a /acw  co-extensive  with  the  business 
intrusted  to  his  care,  and  will  not  be  narrowed  by  limitations  not 
communicated  to  the  person  with  whom  he  deals."  The  rule  could 
not  go  further  than  this  without  violating  all  reason  and  justice. 
To  carry  it  further  would  compel  us  in  the  end  to  say  that  insurance 
companies  are  wholly  at  the  mercy  of  their  general  agent,  and  no 
restraint  is  possible.  Here  the  policy  in  plain  terms  denied  to  any 
agent,  local  or  general,  the  2)ower  to  waive  conditions  ;  reserved  that 
authority  solely  to  the  **head  office,"  and  some  officer  of  the 
company  there,  and  gave  notice  to  the  iissured  upon  the  face  of  his 
policy  of  the  existence  of  this  restriction.  Hcnkle  therefore  had 
no  power  to  waive  payment.  }Valsh  v.  Hartford  Fire  Ins.  Co.,  73 
N.  Y.  5.  The  assured  perfectly  well  knew  the  fact.  It  was  his 
own  folly  to  rely,  if  he  did  so,  upon  the  act  of  the  unauthorized 
agent.  This  ground  of  the  nonsuit  was  therefore  well  taken.  By 
the  motion  plaintiff  was  apju'ised  fairly  and  fully  of  the  objection 
relied  on.  We  do  not  see  how  it  could  have  been  obviated,  but  if 
that  was  possible  full  opportunity  to  obviate  it  was  given  by  the 
objection  distinctly  stated. 

[Omitting  unimportant  matter.] 

The  judgment  should  be  affirmed  with  costs. 

Judf/nie7it  ajfinned. 

All  concur,  except  Daxforth,  J.,  taking  no  part;  Folger,  C. 
J.j  ooncurs  in  the  result. 
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Penfold  V.  Universal  Life  Insurakce  Compaky. 

(86  N.  r.817.) 

Insurance  —  life  —  accidental  self-dettrueti^n. 

A  policy  of  life  ineurance,  conditioned  to  be  void  if  the  insared  eliould  *  *  die 
by  hlB  own  hand  or  act,  voluntary  or  otherwise/'  is  not  avoided  by  his  in- 
nocently  taking  a  fatal  overdose  of  medicine,  while  sane. 

ACTION  on  a  policy  of  life  insurance.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

John  0,  Milburn,  for  appellant. 
D.  If.  McMillan,  for  resjiondent. 

Rapallo,  J.  The  policy  contained  a  condition  that  if  the  per- 
son whose  life  was  insured  should  ^^  die  by  his  own  hand  or  act, 
voluntary  or  otherwise,"  the  company  should  not  be  liable,  et<j. 

The  sole  defense  to  this  action  is  the  alleged  violation  of  this 
condition  and  the  ground  of  api)eal  is  that  the  court  gave  improper 
instructions  to  the  jury  in  two  respects. 

First  The  defendant  contends  that  the  evidence  shows  conclu- 
sively that  the  deceased  came  to  his  death  by  taking  an  over-dose 
of  medicine  which  had  been  prescribed  for  him  by  his  physician, 
and  that  the  court  tlierefore  erred  in  leaving  it  to  the  jury  as  an 
open  question  to  say  wliether  or  not  the  dcatli  arose  from  that  cause. 
Secondly.  That  the  court  again  erred  in  instructing  the  jury  that 
in  order  to  sustain  the  defense  tlun-  must  find  that  the  deceased 
took  the  over-dose  f or  the  puri)ose  of  destroying  his  life,  voluntarily, 
knowingly  and  intentionally,  it  being  conceded  that  there  was  no 
evidence  of  any  insanity.  The  exceptions  to  tliese  two  portions  of 
the  cliarge  raise  the  only  questions  to  be  determined  on  this  appeal. 

As  to  the  first  point  tliere  is  not  much  difficulty.  The  evidence 
strongly  tended  to  show  tluit  tlic  deceased  took  an  excessive 
quantity  of  the  medicine,  and  tliat  his  deatli  was  attributable  to 
that  cause ;  but  there  was  no  direct  evidence  of  either  of  those 
facts. 

The  conclusions  in  respect  to  tliem  depended  upon  inferences, 
wliich  it  was  within  tlic  province  of  tlie  jury  to  draw.     The  serious 
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question  in  the  case  is  that  Avhich  arises  upon  the  charge,  that  in 
the  conceded  absence  of  any  evidence  of  insanity,  the  defendant 
was  not  exempted  from  liability  unless  the  deceased  took  the  over- 
dose for  the  purpose  of  destroying  his  own  life,  knowingly,  volun- 
tarily a,nd  intentionally. 

The  ordinary  clause  in  life  policies,  that  tlie  insurer  shall  not  be 
liable  in  case  the  person  whose  life  is  insured  shall  die  by  his  own 
hand  or  act,  has  been  repeatedly  the  subject  of  judicial  construc- 
tion and  it  is  now  well  settled  that  it  is  not  to  be  construed  as  com- 
prehending every  possible  case  in  which  life  is  taken  by  the  party's 
act,  and  that  an  unintentional  or  accidental  taking  of  one's  own 
life  is  not  within  the  meaning  of  the  clause.  The  taking  of  one's 
own  life,  not  accidentally,  but  under  the  influence  of  insanity,  has 
also  been  determined  not  to  be  a  violation  of  the  condition,  but  there 
has  been  difference  of  opinion  us  to  the  degree  or  character  of  the 
insanity  which  exempts  from  the  operation  of  tlie  condition  ;  some 
authorities  holding  that  it  must  be  sucli  a  degree  of  insanity  as  to- 
deprive  the  party  of  knowledge  of  the  nature  and  })robable  con- 
sequences of  the  act  which  produced  the  death,  others  adopting  the 
rule  of  the  criminal  law,  that  he  must  have  been  so  fur  deprived  of 
his  reason  as  to  be  unconscious  of  the  mond  obliquity  of  the  act, 
and  later  cases  holding,  that  although  possessed  of  sufficient  reason 
to  comprehend  the  consequences  of  the  a<;t  and  the  moral  wrong 
which  it  involved,  yet  if  the  patient  was  driven  to  it  by  an  insane 
impulse,  produced  by  disease,  which  disabled  liim  from  controlling 
his  own  actions,  and  the  death  resulted  from  that  cause,  the  act 
was  not  voluntary  and  the  condition  was  not  violated.  Vaii  Zandt 
v.  Ins,  Co.,  55  N.  Y.  169  ;  s.  c,  14  Am.  Rep.  215  ;  Newton  v.  Ins. 
Co.,  76  N.  Y.  426 ;  s.  c,  32  Am.  Rep.  335. 

The  question  in  all  cases  of  this  character  is  the  proper  interpre- 
tation of  a  contract,  and  the  point  of  inquiry  is  what  obligations 
the  parties  must,  from  the  language  used,  witli  relation  to  tlie  sub- 
ject-matter and  the  circumstances,  be  reasonably  supposed  to  have 
intended  to  assume.  The  clause  against  suicide  is  cleai'ly  intended 
to  protect  the  insunmce  company  against  the  fraudulent  act  of  the 
insured  wherebv  he  mav,  even  at  the  sacrifice  of  his  own  life,  secure 
a  benefit  to  those  whom  he  may  desire  to  favor,  at  the  expense  of  the 
insurance  company.  But  as  has  been  already  said,  it  has  been  held 
from  the  earliest  day  that  a  suicide  committed  in  consequence  of 
insanity  was  not  within  the  meaning  of  the  condition,  although 
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within  its  literal  terms.  The  decisions  establishing  this  doctrine 
were  placed  upon  the  ground  that  the  death,  though  apparently 
caused  by  the  act  of  the  i)arty,  was  not  so  caused  in  contemplation  of 
law,  because  his  mind  did  not  concur  in  the  act,  his  mental  organs 
having  been  so  diseased  as  to  cease  to  control  his  actions,  or  to 
guide  them  in  accordance  with  reason. 

At  a  later  day  in  the  history  of  life  insurance  some  companies, 
for  the  purpose  of  avoiding  the  diflSculties  involved  in  the  inquiry 
as  to  the  condition  of  tlie  mind  of  the  person  committing  self- 
destruction,  stipulated  for  exemption  from  liability  in  all  cases  of 
suicide,  whether  *^  sane  or  insane."  Others  adopted  the  words 
*' voluntary  or  involuntary,"  others,  as  in  the  present  case,  **volun- 
taryor  otherwise." 

It  would  not  be  a  fair  interpretation  of  this  clause,  in  either  of 
the  forms  mentioned,  to  hold  it  to  cover  the  case  of  a  purely  acci- 
dental death  from  poison  occurring  to  a  sane  person,  through  mis- 
take or  ignorance,  though  his  own  hand  might  have  been  the 
innocent  instrument  by  which  the  deadly  jwtion  was, conveyed  to 
his  lips.  Such  an  accident  cannot  be  presumed  to  have  entered  into 
the  minds  of  the  contracting  parties,  or  to  have  been  intended  to 
be  stipulated  against.  The  insurance  was  intended  to  cover  the 
risk  of  premature  death,  which  miglit  result  from  any  of  the  casual- 
ties to  whicli  human  life  is  subject  —  self-destruction  being  excepted. 
A  purely  accidental  act,  committed  by  a  sane  person,  with  no  idea 
of  injuring  himself,  cannot  be  regarded  as  an  act  of  self-destruction 
within  the  meaning  of  such  a  contract.  Suicide  is  the  act  stipulated 
against.  The  words  '*  voluntary  or  otherwise  "  preclude  the  paii;ies 
claiming  under  the  policy,  if  the  act  was  one  of  suicide,  from  setting 
up  the  condititon  of  mind  of  the  party  committing  it,  and  contend- 
ing that  it  was  an  involuntary  act  of  suicide.  But  still  it  must  be  a 
suicide,  and  who  would  contend  that  the  taking  of  poison  by  mis- 
'take,  or  any  other  act  which  asaneperaon  might  innocently  commit, 
though  it  should  result  in  death,  was  what  is  ordinarily  understood 
as  self-destruction  or  suicide  ?  It  is  unreasonable  to  suppose  that 
one  effecting  an  insurance  upon  his  life,  in  stipulating  against  death 
by  his  own  hand  or  act,  could  intend  to  embrace  such  a  Ciisualty,  or 
that  tlie  insurance  company  could  fairly  expect  him  so  to  under- 
stand. 

There  was  no  pretense  of  insanity  in  the  present  case.  The  evi* 
deuce  was  such  that  the  jury  could  reasonably  find  that  the  deceased 
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considered  that  he  could  with  safety  take  the  medicine  as  he  did, 
and  that  he  took  it  with  the  intention  of  better  preparing  himself 
for  his  duties  on  the  next  day,  and  without  any  intention  of  injury 
to  himself.  In  fact  it  is  difficult  to  find  any  thing  in  the  case  to 
lead  to  any  different  conclusion.  Still  the  judge  submitted  to  the 
jury  the  question  whether  the  deceased  took  the  medicine  knowing 
its  effect,  and  did  it  for  the  purpose  of  destroying  his  own  life.  But 
we  think  that  the  judge  was  correct  in  further  charging  that  if  the 
juiy  found  that  the  deceased  took  the  medicine  without  such  knowl- 
edge or  intent,  and  through  mistake  or  accident,  he  was  not  shown 
to  have  died  by  his  own  hand  or  act  within  the  meaning  of  the 
policy.  This  is  the  substance  of  the  proposition  excepted  to,  and 
we  are  of  opinion  that  no  error  was  committed. 

The  judgment  should  be  affirmed. 

Judginent  affirmed. 

All  concur,  except  Folger,  C.  J.,  absent. 


Perry  v.  Dickersox. 

(85N.  Y.346.) 

Judgment  — farmer  —  bar. 

A  former  judgment  in  an  action  of  damages  for  wrongful  discharge  from  em- 
ployment before  expiration  of  the  term  of  service,  is  not  a  bar  to  a  subse- 
quent  action  for  wages  earned  and  due  l}efore  tbe  discbarge.* 

ACTION  for  wages.     The  facts  appear  in  the  third  paragraph 
of  the  opinion.     The  plaintiff  had  judgment  below. 

Bretoster  Kissam,  for  appellants. 

Jesse  Johnson  and  diaries  A.  Richardso7iy  for  respondent. 

Andrews,  J.  To  sustain  the  plea  of  a  former  judgment  in  bar 
of  a  second  action,  it  must  appear  that  the  cause  of  action  m  both 
suits  is  the  same,  or  that  some  fact,  essential  to  the  maintenance  of 
the  second  action,  was  in  issue  and  determined  in  the  first  action 
adversely  to  the  plaintiff.  In  order  to  establish  an  identity  between 

*  Sm  ReiMquU  ▼. Bytr*  (52  Wis.  650),  38  Am.  Rep.  775,  and  noto,  77b. 
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the  causes  of  action  iu  the  two  suits  it  is  uot  necessary  that  the 
claim  made  in  the  first  action  embraced  the  same  items  sought  to 
be  recovered  iu  the  second.  It  is  sufficient  to  bring  the  second  ac- 
tion within  the  estoppel  of  the  former  judgment,  that  the  cause  of 
action  in  the  former  suit  was  the  same,  and  that  the  damages  or 
right  claimed  in  the  second  suit  were  items  or  parts  of  the  same 
single  cause  of  action  upon  which  the  first  action  was  founded. 
The  law,  to  prevent  vexatious  or  oppressive  litigation,  forbids  the 
splitting  up  of  one  single  or  entire  cause  of  action  into  parts,  and 
the  bringing  of  separate  acticms  for  each  ;  and  neither  in  this  way 
nor  by  withholding  proof  of  particular  items  on  the  trial,  nor  by 
formally  withdrawing  them  from  the  consideration  of  the  jury,  can 
the  effect  of  the  judgment,  as  a  complete  adjudication  of  the  entire 
cause  of  action,  be  })revented.  There  can  be  but  one  recovery  for 
an  injury  from  a  single  wrong,  however  numerous  the  items  of 
damage  may  be,  and  but  one  action  for  a  single  breach  of  contract. 
Farrington  v.  Payne,  15  Johns.  432  ;  Smith  v.  Jones,  id.  229  ; 
Miller  v.  Covert,  1  Wend.  487.  But  while  tlie  general  principle  is 
undeniable,  that  a  former  judgment  on  the  same  cause  of  action 
bars  a  second  action  between  the  same  parties,  it  is  not  always  easy 
to  determine  when  the  causes  of  action  are  identical,  or  what  is 
to  be  deemed  a  single  or  entire  demand  within  the  authorities. 

In  Ouermey  v.  Carver,  8  Wend.  492;  28  Am.  Dec.  60,  it  was 
held  that  all  the  items  due  on  a  running  account  for  merchandise 
sold,  constituted  but  one  demand,  and  that  a  recovery  in  one 
action  for  a  part  of  the  items  is  a  bar  to  a  subsequent  action  for 
the  residue.  The  same  rule  was  applied  in  Stevens  v.  Lochwood,  13 
Wend.  646;  28  Am.  Dec.  492.  In  Colvin  Y.Corwm,  15  Wend.  557, 
a  judgment  in  an  action  to  recover  the  price  of  one  lottery  ticket 
sold  to  the  defendant  by  the  plaintiff's  agent,  was  held  to  be  a 
bar  to  a  second  action  to  recover  the  price  of  another  lottery 
ticket,  purchased  of  another  agent  at  a  different  time  and  place. 
The  decision  proceeded  on  the  ground  that  the  two  sales  con- 
stituted but  a  single  demand  or  cause  of  action.  This  case  was 
strongly  disapproved  in  Secor  v.  Sturgis,  16  N.  Y.  548,  the  court 
saying  that  it  rested  on  no  sound  principle,  and  that  it  was  a  plain 
case  of  distinct  and  independent  causes  of  action.  The  case  of  Ben- 
dernagle  v.  Cocks,  19  Wend.  207,  also  proceeded  upon  the  doctrine 
established  by  the  earlier  decisions,  that  an  entire  demand  could 
not  be  severed,  and  separate  suits  brought  thereon.     If  the  case  is 
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subject  to  any  criticism  it  is  because  of  the  application  of  the  doc- 
trine to  the  facts  of  the  case.  The  action  was  for  breaches  of  dis- 
tinct covenants  to  pay  for  manure  and  for  work  and  labor,  contained 
in  an  indenture  of  lease.  The  defendant  pleaded  in  abatement  that 
the  plaintiff  had  brought  a  prior  action  upon  the  lease,  for  the 
breach  by  the  defendant  of  certain  covenants  therein  on  his  part, 
which  was  still  pending.  The  plaintiff  replied  that  the  covenants 
upon  which  the  first  suit  was  brought  were  other,  distinct  and  dif- 
ferent from  those  sued  upon  in  the  second  action.  The  court  sus- 
tained the  defendant's  demurrer  to  the  replication,  and  he  had 
judgment.  It  may  be  inferred  from  the  opinion  of  Judge  Cowen 
that  all  the  covenants  in  the  lease  were  for  the  payment  of  different 
amounts  of  money  by  the  lessee  to  the  lessor ;  and  the  learned 
judge  seemed  to  regard  it  like  the  case  of  a  contract  to  pay  money 
in  installments,  and  in  this  way  reached  the  conclusion  that  the 
different  breaches  constituted  a  single  cause  of  action.  *^  Looking,'* 
he  says,  '*  as  I  tliink  we  must,  on  the  several  defaults  to  pay  items, 
as  so  many  successive  breaches  of  a  single  contract,  we  here  have  an 
authority  for  saying  that  all  such  breaches  are  but  parts  of  one  in- 
divisible demand,  so  far  as  they  were  committed  at  the  commence- 
ment of  the  suit." 

The  only  question  presented  for  our  decision  in  this  case  arises 
upon  the  defense,  setting  up  in  bar  of  the  action,  the  judgment  ob- 
tained by  the  plaintiff  in  a  justice's  court,  in  March,  1879,  for  $22, 
besides  costs,  in  an  action  brought  against  the  defendants  subse- 
quent to  February  10,  1879,  for  having  wrongfully  dismissed  him 
from  their  employment  on  that  day,  in  violation  of  tlieir  contract 
to  employ  liim  for  the  period  of  a  year  from  June  22,  1878.  The 
present  action  is  brouglit  for  wages  stipulated  to  be  paid  by  the 
contract  of  employment,  aiuL  eiirned  and  due,  at  the  time  of  the 
wrongful  dismissal.  The  plaintiff,  neither  in  his  complaint  nor  on 
the  trial  in  the  justice's  action,  claimed  to  recover  the  wages  earned. 
The  claim  for  wages  was  expressly  excluded  by  the  terms  of  the 
complaint.  It  was  an  action  solely  for  damages  for  the  wrongful 
dismissal.  On  the  other  hand,  in  this  action,  the  complaint  sets 
out  the  contract  of  employment,  alleges  the  rendition  of  services 
thereunder,  and  that  tlie  sum  of  1(155.55,  was  due  and  owing 
the  plaintiff  therefor,  for  which  sttm  judgment  is  demanded. 
There  is  no  averment  of  a  wrongful  dismissal,  and  no  claim  for 
damages  therefor. 
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The  decision  of  the  question,  whether  the  judgment  in  the  jus- 
tice's action  is  a  bar  to  this  action,  turns,  we  think,  upon  the  point 
whether  tlie  claim  for  wages  earned  and  due  before  the  wrongful 
dismissal,  and  the  claim  for  damages  for  such  dismissal,  constitu- 
ted a  single  and  indivisible  demand,  within  the  authorities,  or  two 
separate  and  independent  causes  of  action.  It  is  doubtless  true 
that  the  plaintiff  could  have  prosecuted  in  one  action  the  claims 
for  wages  and  for  damages  for  the  wrongful  dismissal.  But  it  is 
not  a  test  of  the  riglit  of  a  plaintiff  to  maintain  separate  actions, 
that  all  the  claims  might  have  been  prosecuted  in  a  single  action. 
A  plaintiff  having  separate  demands  against  a  defendant  on  con- 
tract, or  arising  from  distinct  trespasses  or  wrongs,  is  not  required 
to  combine  them  in  one  action,  although  in  most  cases  he  may  do 
so  at  his  election.  He  may  prosecute  them  separately,  subject  to 
the  power  of  the  court,  in  furtherance  of  justice,  and  to  prevent 
undue  vexation  and  costs,  to  order  the  actions  to  be  consolidated. 
Phillips  V.  BericJcy  16  Johns.  136;  8  Am.  Dec.  299.  That  the  claims 
for  wages  earned  and  due  before  the  dismissal,  and  for  damages  for 
the  wrongful  dismissal  constituted  two  separate  and  independent 
causes  of  action,  is  clear  uj^on  reason  and  authority.  The  right  to 
recover  the  wages  was  complete  and  perfect,  before  the  right  to 
damages  accrued.  Upon  the  wrongful  dismissal,  a  new  cause  of  ac- 
tion arose,  wholly  disconnected,  in  its  origin  and  nature,  with  the 
claim  for  wages.  A  suit  by  a  servant  for  wages  due  is  consistent 
with  the  continuance  of  the  contract  of  employment,  and  of  actual 
service  thereumler.  A  suit  for  wrongful  dismissal  proceeds  upon 
the  ground  of  an  entire  repudiation  of  the  contract  by  the  master. 
The  suit  for  wages  is  brought  to  recover  for  services  rendered;  the 
action  for  wrongful  dismissal,  to  recover  compensation  for  the  loss 
of  a  situation,  and  for  not  being  alk)wed  to  serve  and  earn  wages 
under  the  contract.  The  wages  could  not  have  been  proved  or  re- 
covered under  the  pleadings  in  the  justice's  action,  nor  the  damages 
for  the  wrongful  dismissal  in  this.  In  an  action  for  wrongful  dis- 
missal, occurring  in  the  middle  of  a  quarter  or  period,  before  wages 
are  due  and  payable  under  the  contract  of  employment,  compensation 
for  services  in  the  broken  quarter  or  period  may  be  recovered  as 
part  of  the  damages,  for  by  the  wrongful  dismissal  the  plaintiff  was 
prevented  from  earning  the  wages  for  the  broken  quarter  under  the 
contract,  and  compensation  for  the  service  actually  rendered  is  justly 
allowed  as  part  of  the  damages.     This  was  decided  in  Ooodnian  v. 


HAY  TEKM,  1881.  667 


Perry  v.  Dickerson. 


Pocock,  15  Ad.  &  Ell.  (X.  S.)  57G.  The  plaintiff  in  that  case  wiis 
dismissed  in  the  middle  of  a  quarter,  and  had  brought  a  former 
action;  joining  in  the  declaration  counts  in  assumpsit  for  work  and 
labor,  etc.,  with  a  special  count  for  a  wrongful  dismissal.  On  the 
trial  of  that  action  the  judge  ruled  that  the  plaintiff  could  not  re- 
cover for  services  in  the  l)roken  quarter,  under  the  special  count, 
because  what  miglit  be  due  for  such  service  Avas  recoverable  under 
the  indebitatus  a.sfi urn ps it  count  only,  and  that  no  recovery  could  bo 
had  under  that  count,  because  the  claim  was  not  included  in  tho 
particulars.  Afterward  the  plaintiff  brought  his  action  to  recover 
for  services  in  the  broken  quarter,  and  it  was  held  that  those 
services  should  have  been  proved  and  allowed  as  damages  in  the  first 
action,  under  the  special  count,  and  that  a  second  action  therefor 
could  not  be  maintained.  The  misdirection  of  the  judge  in  the  first 
action  did  not  prevent  the  judgment  therein  operating  as  an  estop- 
pel, upon  the  well-settled  nile  that  such  errors  are  to  be  corrected 
by  a  direct  proceeding  in  the  action  in  which  they  are  committed. 
The  case  of  Hartley  v.  Harman,  11  Ad.  &  Ell.  798,  is  an  authority 
upon  the  proposition  that  in  an  action  for  wrongful  dismissal,  wages 
earned  and  due  at  the  time  of  such  dismissal  are  not  recoverable. 
The  cause  of  action  for  wages  is  independent  of  the  wrongful  dis- 
missal. The  amount  of  wages  earned  and  due  are  in  no  sense  a 
part  of  the  damages  resulting  from  the  wrongful  dismissal.  See 
also  Smith  Mast,  and  Serv.  96,  97. 

Assuming  therefore  as  the  conclusion  from  reason  and  authority, 
that  the  claim  for  wages  earned,  and  the  claim  for  wrongful  dis- 
missal, constitute  two  separate  and  distinct  causes  of  action,  it  fol- 
lows that  a  suit  and  judgment  upon  one  of  them  is  not  a  bar  to  a 
suit  on  the  other,  unless  there  is  some  general  rule  or  principle  of 
law,  distinguishing  between  different  causes  of  action  arising  out  of 
one  instrument  or  contract,  and  causes  of  action  arising  out  of  sep- 
arate contracts,  which  requires  that  in  the  former  case,  all  the 
causes  of  action  for  which  there  is  a  present  right  of  action  shall  be 
governed  and  treated,  for  the  purpose  of  prosecution,  as  though 
they  constituted  one  entire  and  indivisible  demand. 

We  are  of  opinion  that  no  such  geneml  principle  is  established  in 
the  law.  The  cases  in  respect  to  running  accounts  proceed  upon 
the  rational  ground  that  it  is  implied,  from  the  nature  of  the  dealing, 
that  all  the  items  are  parts  of  one  continuous  transaction,  and  shall 
be  regarded  as  representing  a  single  demand.     BendernagU  v.  Cock^ 
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is  an  extreme  case  upon  the  point  of  what  shall  be  deemed  a  single 
demand,  or  cause  of  action.  But  we  think  it  cannot  be  regarded  as 
establishing,  that  the  bare  fact  that  different  causes  of  action 
spring  out  of  the  same  contract,  ipso  facio  renders  a  judgment  on 
one  a  bar  to  a  suit  on  another,  however  distinct  that  may  be,  or 
however  dissimilar  the  breaches,  in  their  nature  or  origin. 

In  this  case  the  causes  of  action  for  wages  and  for  a  wrongful 
dismissal  in  a  sense  arise  out  of  the  same  general  contract.  But  the 
right  to  the  wages  was  given  by  the  conti"act.  The  right  to  dam- 
ages results  from  the  wrongful  termination  of  the  employment, 
which,  so  far  as  the  defendants  could  do  so,  put  an  end  to  the  con- 
tract altogether.  The  right  to  recover  the  wages,  and  the  amount 
the  plaintiff  was  entitled  to  therefor,  was  definite  or  capable  of  being 
made  so  at  the  very  tiVne  they  were  due.  The  damages  for  the 
wrongful  dismissal  were  incapable  of  exact  ascertainment  until  the 
period  for  which  the  plaintiff  was  hired  had  expired,  as  they  might 
be  mitigated  by  his  procuring  other  employment.  In  such  a  ease 
must  a  plaintiff  po8tiK)uc  his  action  for  wages  until  the  period  of 
employment  has  expired?  Or  if  he  sues  for  his  wages  immediately 
on  the  dismissal,  must  he  join  in  that  action  his  claim  for  dam- 
ages? We  are  of  opinion  that  this  alternative  is  not  presented  to 
him,  and  that  he  may  bring  his  action  upon  either  of  the  causes  of 
action,  without  being  barred  by  judgment  thereon,  from  subse- 
quently bringing  an  action  on  the  other. 

It  is  to  be  recollected  that  the  principle  is  that  a  former  judgment 
is  a  bar  to  a  subsequent  action  when  it  is  for  the  same  cause.  It 
would,  we  think,  be  unwarnintable  to  hold  that  the  causes  of  action 
in  the  justice's  suit  and  in  this  are  the  same,  or  to  treat  the  two 
causes  of  action  as  one,  for  the  purpose  of  bringing  the  claim  for 
wages  within  the  estoppel  of  the  judgment  in  the  first  action. 

The  judgment  of  the  General  Term  should  be  affirmed,  with 
eosts. 

Judgment  affirmed. 

All  concur,  except  Folqer,  C.  J.,  absent. 
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WeYH   V.    BOYLAN. 

(85  N.  Y.  3W.) 

EHoppel — certifiecUe  ^tat  mortgage  it  valid, 

A  mortgagor  certifying  in  writing,  under  oath,  that  his  mortgage  is  valid, 
and  will  be  such  in  the  hands  of  certain  proposed  assignees,  and  that  he  has 
no  defense  thereto,  is  estopped  from  setting  up  the  usuriousness  of  the 
mortgage,  as  against  those  assignees,  or  their  assignees,  purchasing  the 
mortgage  in  reliance  on  the  certificate.     {See  note,  p.  673.) 

ACTION"  to  foreclose  a  real  mortgage  made  by  Flaherty  to 
Boylan.  Defense  of  usury.  The  plaintiff  was  the  assignee  of 
Shancupp  and  Goldberg.  The  mortgagee  on  assigning  to  the  latter, 
procured  from  the  niortgagor  his  sworn  certificate  in  writing  that 
the  mortgage  was  a  valid  lien  upon  the  premises  to  its  full  amount, 
and  would  be  so  in  the  hands  of  Shancupp  and  Goldberg,  and  that 
he  had  been  notified  that  they  would  purchase  it  on  the  faith  and 
credit  of  that  certificate.  The  trial  court  found  the  mortgage  void 
for  usury  and  dismissed  the  complaint,  and  this  was  affirmed  at 
General  Term. 

Jacob  A,  Gross,  for  appellant. 

Manning  C,  Wells,  for  respondent. 

Danforth,  J.  It  would,  I  think,  be  difficult  to  work  out  from 
the  evidence  in  this  case  an  usurious  agreement,  but  upon  another 
trial  it  may  be  added  to  or  given  a  new  direction,  and  therefore  a 
consideration  of  what  now  appears  would  be  to  no  purpose.  But 
assuming  the  existence  of  usury,  the  question  remains  whether  the 
defendant  is  precluded  by  the  certificate  from  setting  it  up.  It  is 
well  settled  that  where  an  assignee  takes  a  chose  in  action  by  as- 
signment with  the  debtor's  assent,  although  he  merely  stands  by  in 
silence,  the  debtor  is  estopped  to  impeach  it.  Watson^ s  EzWs  v. 
McLauren,  19  Wend.  562.  Much  more  should  ho  be  estopped  as 
against  an  assignee  for  value  by  the  explicit  written  declaration  that 
he  has  no  defense  or  set-off  to  the  debt  assigned;  and  the  principle 
on  which  the  doctrine  stands  extends  even  to  the  defense  of  usury. 
Smyth  V.  Monroe,  84  X.  Y.  354;  Payne  v.  Burham,  62  id.  69. 
It  is  however  subject  to  the  qualification  that  the  person  by  whom 
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it  is  invoked  must  not  be  a  stranger  to  the  transaction,  or  one  whose 
conduct  the  declaration  was  not  designed  to  influence.  The  de- 
fendant contends  that  the  plaintiff  is  excluded  from  its  benefit  by 
both  of  these  conditions.  First.  The  plaintiff  is  an  assignee  for 
value,  and  it  is  evident  that  the  certificate  made  by  the  defendant 
contains  a  representation  inconsistent  with  his  defense.  He  says 
however  the  statement  in  the  certificate  is  fictitious.  The  plaintiff 
replies  it  is  nevertheless  to  be  treated  as  true;  and  upon  this, 
unless  the  defendant's  position  is  well  taken,  he  must  prevail.  It 
does  not  appear  that  th<j  defendant  had  the  plaintiff  in  his  mind 
when  the  statement  was  made,  but  he  did  have  the  subject- 
matter  of  his  false  representations,  and  I  am  unable  to  give  less 
effect  to  tlie  certificate  than  it  would  be  entitled  to  had  it  been  ad- 
dressed directly  to  the  plaintiff.  It  is  to  be  taken  as  if  directed  to 
whom  it  might  concern.  It  related  to  an  act  not  only  likely  to,  but 
which  he  anticiimted  would  occur — un  assignment  and  the  purchase 
of  the  mortgage  by  an  assignee — hence  his  representation  in  terms 
that  **it  will  be  good  and  valid  in  the  hands  of  an  assignee" ;  to 
such  a  one,  whoever  he  may  be,  the  defendant  addresses  his  state- 
ments. The  plaintiff  in  fact  read  these  statements,  and  relying 
upon  the  representations,  became  an  assignee  and  paid  the  full  sum, 
for  the  payment  of  which  the  mortgage  purported  to  be  a  security. 
It  can  hardly  be  necessary,  in  view  of  such  facts,  to  look  up  author- 
ities to  show  that  the  defendant  cannot  now  say  the  statements  were 
false.  The  ground  on  which  he  is  precluded  from  saying  so  is  that 
to  permit  it  would  be  contrary  to  equity  and  good  conscience. 
Under  the  statute  relating  to  interest,  his  submission  to  pay  usury 
gives  him  a  legal  defense,  but  upon  the  circumstances  of  the 
case  he  would,  if  it  prevailed,  obtain  an  unconscientious  ad- 
vantage at  the  expense  of  an  innocent  person,  and  so  he 
should  not  be  allowed  to  maintain  it.  And  to  no  other  effect 
can  the  doctrine  of  estop])el,  which  Coke  declares  to  be  "an 
excellent  and  curious  kind  of  learning"  (Coke's  Litt.  352  a.), 
be  better  applied.  In  such  a  Ciise  it  cannot  be  said  to  be 
odious,  for  it  thus  suppresses  fraud  and  promotes  honesty  and 
fair  dealing.  The  transfer  of  the  mortgage  was  effected  upon  the 
defendant's  representations  of  its  validity,  and  the  plaintiff  acted 
ui)on  those  representations.  There  is  however  authority  for  this 
result.  In  the  very  elaborate  and  carefully  considered  opinion  of 
Perley,  C.  J.,  pronounced  in  Hornx,  Cole,  51  N.  H.  287;  s.  c. 
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12  Am.  Rep.  Ill,  he  says  :  **If  the  representations  are  such,  and 
made  in  such  circumstances,  that  all  persons  interested  in  the  sub- 
ject have  the  right  to  rely  on  them  as  true,  their  truth  cannot  be 
denied  by  the  party  that  has  made  them  against  any  one  who  has 
trusted  to  them  and  acted  on  them."  In  Holbrook  v.  N.  J.  Zinc 
Co.,  57  N.  Y.  616,  a  case  of  estoppel  was  said  to  be  made  out  when 
a  representation  was  made  with  a  view  or  expectation  that  it  would 
be  acted  upon  by  another,  and  it  had  been  so  acted  upon,  and  the 
person  relying  ujwn  the  representation  would  be  injured  if  it  was 
withdrawn.  There  was  then  before  the  court  a  party,  claiming  by 
assignment  under  a  certificate  of  stock  issued  to  one  W.  T.  Riggs, 
insisting  that  the  defendant  should  recognize  it.  Upholding  that 
claim,  the  court  say  :  "When  the  defendant  issued  its  certificate 
to  William  T.  Riggs,  it  affirmed  to  all  persons  who  might  deal  with 
him,  that  he  owned  a  certain  portion  of  its  capital  stock  and  had 
full  power  to  transfer  it,"  adding:  "Any  purchaser  has  aright 
to  rely  upon  this  statement,  and  to  claim  the  benefit  of  an  estoppel 
in  its  favor ;"  and  the  decision  is  put  not  upon  any  view  of  the 
negotiability  of  the  certificate,  but  upon  the  principles  appertain- 
ing to  the  doctrine  of  estoppel.  In  Ashton's  Appeal,  73  Penn.  St. 
153,  the  court  recognize  the  general  principle  which  affects  an 
assignee  with  all  the  equities  existing  in  favor  of  the  mortgagor, 
but  say  that  he  may  be  estopped  as  against  the  assignee  "  by  the 
declaration  that  he  has  no  defense  or  set-off  to  the  debt  assigned," 
and  that  **  the  benefit  of  it  is  not  confined  to  the  immediate 
assignee,  to  whom  or  for  whose  security  it  was  made,  but  that  any 
subsequent  assignee  claiming  under  him  may  avail  himself  of  it." 
"When  such  a  declaration,"  say  the  learned  editors  of  Leading 
Cases  in  Equity,  "  is  made  in  writing  by  a  mortgagor,  it  becomes  a 
muniment  of  title,  and  may  be  conclusive  in  favor  of  third  persons 
who  give  value  on  the  faith  of  it,  or  whom  it  contributes  to  mis- 
lead." Ryall  V.  Rowles,  Lead.  Cas.  in  Eq.  (White  &  Tudor)  voL 
2,  part  2,  p.  1673. 

But  the  learned  counsel  for  the  respondent  insists  that  the 
certificate  is  by  its  terms  confined  to  Mesdames  Shancuppand  Gold- 
berg. Such  is  not  the  finding  of  the  trial  court ;  nor  is  the  certi- 
ficate suspectible  of  this  limitation.  The  language,  as  given  in  the 
above  statement,  is  general,  addressed  to  any  person  who  tliereafter 
occupies  to  the  mortgage  the  relation  of  an  assignee.  It  is  true 
the  mortgagor  says  :     "  And  I  further  certify  that  I  have  received 
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notice  of  the  intended  assignment  of  said  bond  and  mort;(.:^e  by 
said  Owen  Flaherty  to  Helena  Shancupp  and  Bachel  Goldberg,  and 
that  such  assignment  will  be  taken  on  the  faith  and  credit  that  all  the 
matters  herein  stated  are  true."  There  is  no  finding  that  these  per- 
sons knew  to  the  contrary  of  the  statements.  But  if  we  assume, 
as  the  respondent  does,  that  they  did,  or  that  for  some  reason  the 
estoppel  would  not  work  in  their  favor,  it  does  not  alter  the  plaint- 
iff^s  position.  The  words  of  the  declaration  are,  as  we  hare  seen, 
general.  They  relate  to  a  subject-matter  transferable  by  assignment 
and  concerning  which  a  prudent  assignee  would  desire  information. 
Suppose  the  intended  assignment  had  fallen  through,  can  there  be 
a  doubt  that  the  declaration  might  be  safely  relied  upon  by  any  per- 
son who  in  ignorance  of  its  falsity  paid  value  for  the  mortgage  ? 
I  think  not.  The  fact  that  it  was  in  good  faith  acted  upon  renders 
it  conclusive,  and  it  is  of  no  importance  whether  it  was  made  ex- 
pressly to  that  person  or  not.  It  was  intended  for  any  one  who 
might  contemplate  a  purchase  of  the  securities,  and  when  acted 
upon  was  equivalent  to  a  representation  or  statement  to  him.  But 
assume  that  it  would  not  avail  the  first  assignees,  if  it  did  not,  it 
would  bo  because  they  knew  the  statement  to  be  false.  Their  knowl- 
edge would  not  affect  a  purchaser  from  them  in  ignorance  of  that 
fact  and  wlio  relied,  as  the  plaintiff  here  did,  upon  the  mortgagor's 
statement.  He  is  protected  by  the  same  principle  which  a 
bona  fide  purchaser  for  value  and  without  notice  successfully  in- 
vokes, although  the  title  comes  to  him  from  a  person  in  whose  hands 
it  is  affected  with  notice  (1  Story's  Eq.  Jur.,  g§  409,  410),  and 
through  which  one  who  buys  a  non-negotiable  chose  m  action  is 
protected  against  the  claim  of  the  true  owner,  where  the  latter  has 
by  his  own  affirmative  act  confeiTcd  the  apparent  title  and  absolute 
ownership  upon  another.  Moore  v.  Met.  Nat.  Bank,  55  N.  Y.  41  ; 
s.  c,  14  Am.  Rep.  173  ;  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  326  ; 
s.  c,  7  Am.  Rep.  341.  The  plaintiff's  right  does  not  depend  upon 
the  real  title  or  interest  of  his  assignor,  but  is  measured  by  the 
representation  of  tlie  mortgagor. 

Second.  The  next  contention  of  the  respondent  is  that  the  cer- 
tificate is  of  no  greater  effect  than  the  same  language  would  be  if 
written  into  the  mortgage.  It  seems  to  me  not  well  founded.  It 
is  true  that  it  bears  the  same  date,  and  was  executed  at  the  same 
time.  But  no  fraud  was  practiced  in  obtaining  it,  and  the  statute 
which  makes  the  mortgage  void  by  no  means  compels  a  borrower  to 
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avail  himself  of  its  provisions.  He  may  not  only  waive  the  statute, 
but  as  we  have  seen,  may  be  withheld  from  resorting  to  it.  If  the 
statement  was  in  the  mortgage,  it  would  fall  with  the  contract, 
because  of  the  statute  which  would  annul  the  instrument ;  but  it  is 
iipart  from  it  and  goes  beyond  the  language  contained  therein,  and 
this  distinction  is  enforced  in  Clark  v.  ISisson,  22  N.  Y.  312,  where 
it  was  held  tliat  to  estop  the  parties  to  a  bill  of  exchange,  their 
representations  in  i-espect  to  its  consideration  and  validity  must  be 
outside  the  face  of  the  bill ;  while  in  Mechanics?  Bank  of  Brooklyn 
V.  Totansend,  29  Barb.  569,  it  was  held  that  a  certificate  relating  to 
the  same  matters,  given  at  the  time  of  executing  the  note  and 
annexed  thereto,  will  estop  the  party  giving  it  from  falsifying  his 
own  statements,  and  prevent  his  setting  up  the  defense  of  usury 
against  a  subsequent  holder  who  has  discounted  it  for  full  value  on 
the  faith  of  the  certificate.  In  Wilcox  v.  Ho^cell,  44  N.  Y.  398,  to 
which  case  the  respondent  refers  as  holding  otherwise,  the  defense 
was  not  usury,  but  fraud,  and  both  the  mortgage  and  certificate 
were  obtained  by  it.  But  besides  that,  it  was  there  found,  as  a  fact, 
by  the  trial  court,  that  the  plaintiff  did  not  rely  upon  the  truth  of 
the  statements  in  the  certificates  in  purchasing  the  mortgage.  The 
•contrary  appeara  here,  and  the  case  is  brought  directly  within  the 
principle  recognized  in  that  case  by  the  learned  judge  who  delivered 
the  opinion.  "If,"  says  Earl,  J.,  "this  certificate  was  given  by 
the  mortgagor  without  fraud,  to  induce  the  plaintiff  to  purchase 
the  mortgage  or  to  enable  the  mortgagor  to  negotiate  it,  and  the 
plaintiff  took  the  mortgage,  believing  in  and  in  good  faith  relying 
up6n  the  certificate,  then  the  mortgagor  would  be  estopped  from 
availing  himself  of  the  defense  of  fraud."  Such  is  the  case  here. 
It  follows  that  the  judgments  of  the  General  and  Special  Terms 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Judgment  reversed. 
All  concur,  except  Folger,  C.  J.,  absent. 

NoTB  BT  TBB  RcpORTKR.— The  like  doctrine  was  declared  in  Robertson  v.  Hay,  91  Penn. 
St.  242.  The  conrt  said  :  "  It  matters  not  that  GiH  may  have  sold  the  mortgage  and 
caused  it  to  be  transferred  before  he  was  authorized  so  to  do,  under  the  private  instruc- 
tions given  him  by  the  mortgagor ;  nor  that  he  failed  to  account  to  the  latter  for  the 
money  received  therefor.  These  facts  are  insufficient  to  defeat  a  recovery  by  the  assignee. 
The  papers  which  the  mortgagor  executed  and  placed  in  the  hands  of  GUI  not  only  fanpll- 
edly  authorized  a  sale  of  the  bond  and  mortgage,  but  invited  purchasen  by  expressly  de- 
claring that  he  had  '  no  defense  of  any  kind  whatever.  *  A8Moti*8  Appeal,  88  P.  F.  Smith, 
153  ;  HutchUfjji,  v.  OtiU  P«wt,  253.    This  written  ^declaration  fresh  from  the  mortgagor 
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having  been  shown  to  the  assignee  when  he  was  about  to  purchase,  it  is  Idle  to  say  ha 
should  hsTe  gone  to  the  mortgagor  personally  and  inquired  if  there  was  any  defense. 
This  certificate  was  addressed  '  to  all  whom  it  may  concern.*  It  could  not  have  been  more 
effective  and  conclusive  notice  to  one  about  to  purchase,  that  the  mortgagor  had  no  de- 
fense, if  It  had  been  addressed  to  the  purchaser  by  name.  The  main  purpose  of  the 
execution  and  delivery  of  such  a  certificate  is  to  dispense  with  personal  inquiry.  At  the 
same  time  it  gives  certainty  to  the  declaration  and  perpetuates  the  evidence  thereof .  It 
is  a  well-settled  rule  that  where  one  of  two  innocent  persons  must  suffer  from  the  tortious 
act  of  a  third,  he  who  gave  the  wrong-doer  the  means  of  perpetrating  the  wrong  must  bear 
the  consequences  of  the  act.  By  placing  the  papers  in  the  hands  of  his  agent  or  attorney, 
the  mortgagor  gave  him  the  means  of  making  sale  of  the  mortgage  and  of  obtaining  the 
money  of  the  assignee.  The  fraud  which  Qill  may  thereby  have  practiced  on  the  mort- 
gagor .cannot  operate  to  the  prejudice  of  the  innocent  and  good  faith  purchaser." 

In  ffiUehiton  v.  OiU,  91  Penn .  St.  2S3,  the  court  said :  ' '  When  a  mortgagor,  at  the  same 
time  that  he  executes  a  mortgage,  delivers  to  the  mortgagee  a  writing  certifying  that  he 
has  no  defense  or  defecation,  it  is  in  effect  an  agreement  that  the  mortgagee  shall  ne- 
gotiate the  mortgage.  It  is  an  acknowledgment  that  he  has  received  full  consideration. 
It  is  indeed  most  usual  to  execute  such  writings  when  no  consideration  has  been  re- 
ceived, and  the  sole  object  of  the  mortgage  is  to  raise  money  by  the  sale  of  it.  It  would 
be  in  the  highest  degree  inequitable  to  allow  the  mortgagor  to  set  up  that  there  was  fraud 
in  obtaining  the  mortgage,  or  in  a  misappropriation  by  the  mortgagee  of  the  money  raised 
by  the  sale." 


Ward  v.  Kilpatuick. 

(85  N.  Y.  418.) 

Fixtures  —  viirror*  in  toall. 

Mirrors  set  in  walls  of  a  dwelling-house,  the  frames  oorrespondiDg  with  the 
cabinet  work  of  the  rooms,  and  some  of  the  frames  toeing  arranged  for  hat 
racks  and  umbrella  stands,  and  the  removal  of  which  would  leave  the  walla 
unfinished,  are  fixtures  upon  which  a  mechanics'  lien  will  attach. 

OUFFICIENTLY  reported  m  note,  37  Am.  Rep.  472. 


i!) 


TiEMYKR  V.  TuKNQUrST. 
(85N.Y.516.) 

Marriage — wife's  liability  far  necessaries  purchased  en  her  credit 

A  married  woman  is  liable  for  necessaries  purchased  by  her  upon  credit,  and 
for  her  oral  promise  to  pay  for  them,  although  they  are  intended  for  and  are 
used  by  her  husband  and  children  as  well  as  herself,  and  although  at  the 
time  of  the  purchase  she  had  no  separate  estate.* 

*  See  WUtmn  v.  Herbert  (13  Vroom ,  454),  88  Am.  Rep.  243.  The  principal  case  must  be 
regarded  as  ovemiUng  Baker  v.  Harder,  6  T.  &  C.  440;  Wier  v.  Qroat^  id.  444  ;  and  Sal' 
mon  V.  MeEnamy,  23  Hun,  87 ;  and  supports  CrUiMd  v.  Bankn^  84  id.  160. 
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ACTION  on  account  for  groceries.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

8.  B.  BrowneUy  for  appellant. 
Thomas  K  Cator,  for  respondent. 

Finch,  J.  [Omitting  immaterial  matter.]  The  tacts  found  by 
the  referee  were  in  substance  the  following:  The  wife  was  n'ot 
engaged  in  any  trade  or  business,  and  had  no  separate  estate,  except 
only  her  interest  in  a  policy  of  insurance  upon  the  life  of  her  hus- 
band, taken  out  under  the  act  of  1840,  and  payable,  upon  his  death, 
to  her  if  she  survived  him,  but  if  not,  then  to  their  children,  of 
whom  there  were  several.  The  husband  applied  to  the  assignor  of 
the  plaintiff  for  credit  in  the  purchase  of  supplies  for,  the  family, 
but  was  refused  because  he  was  irresponsible  and  out  of  work.  In 
the  emergency  the  wife  intervened,  and  bought  upon  her  credit, 
promising  explicitly,  to  induce  the  sale  to  her,  that  she  would  pay 
the  debt  out  of  the  proceeds  of  the  policy  of  insurance  when  it 
should  mature  and  be  paid  to  her.  By  this  means  she  obtained 
credit,  the  property  was  sold  and  delivered  to  her,  and  she  used  it, 
as  she  all  the  time  intended,  for  the  food  and  comfort  of  the  family, 
including  the  husband.  These  findings  are  not  without  evidence, 
and  are  conclusive  upon  this  appeal,  though  the  controversy  upon 
the  question  to  whom  and  upon  whose  credit  the  goods  were  sold 
was  severe  and  close. 

Upon  this  state  of  facts  it  was  argued  in  behalf  of  the  plaintiff 
that  the  wife  who  made  the  conti*act  of  purchase  had  a  separate 
estate,  which  consisted  of  her  interest  in  the  policy  of  insurance 
upon  her  husband's  life,  and  expressly  charged  that  separate  estate 
with  the  payment  of  her  debt  to  plaintiff;  that  although  that  inter- 
est was  contingent  and  depended  upon  her  survival  of  her  husband, 
it  was  nevertheless  property,  something  of  value,  peculiarly  and 
separately  hers,  and  capable,  but  for  statutory  enactments,  of  being 
by  her  assigned  and  transferred;  and  therefore  being  possessed  of  a 
separate  estate,  and  having  expressly  charged  upon  it  the  obligation 
sued  upon,  she  became  personally  liable  for  the  debt.  Manluittan 
B.  £  M.  Co.  V.  Thampsm,  58  N.  Y.  80. 

It  was  contended,  on  the  other  side,  that  the  interest  of  the  wife 
in  the  policy  of  insurance  was  not,  in  any  just  sense,  her  separate 
estate;  that  by  its  very  terms,  and  its  inherent  and  essential  char- 
acter, it  was  not  to  be  realized  or  transmuted  into  actual  property 
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until  after  tlie  death  of  the  husband,  and  when  the  question  of  a 
separate  estate  would  have  disappeared;  that  it  was  wholly  contin- 
gent upon  her  life,  and  in  case  of  her  death  before  its  maturity 
would  go  to  her  cliildren,  entirely  unaffected  by  any  act  or  contract 
of  hers;  that  even  if  it  could  be  deemed  a  separate  estate,  it  was 
not  charged  with  the  debt  in  question,  because  it  could  not  be;  that 
the  policy  was  issued  under  the  act  of  1840,  and  was  not  assignable, 
Eddie  V.  Slimmon,  26  N.  Y.  17;  Barry  v.  Equitable  Life  Ass.  Soc, 
59  id.  587;  Wilson  t.  Lawrencey  76  id.  585;  that  under  the  amend- 
ment of  1879  it  is  only  assignable  with  the  written  consent  of  her 
husband;  that  the  wife  cannot  traffic  with  it  or  anticipate  its  pro- 
ceeds, but  it  must  be  kept  intact  as  a  provision  for  widowhood;  and 
that  the  rule  of  the  statute  and  of  the  courts,  making  it  non-assign- 
able and  seeking  to  preserve  it,  becomes  useless  and  a  nullity  if  the 
wife  may,  in  the  life-time  of  her  husband,  contract  debts  upon  its 
iaith,  and  so  anticipate  and  absorb  its  proceeds. 

The  questions  thus  raised  are  interesting,  and  calculated  to  pro- 
duce sincere  debate.  It  does  not  however  seem  to  us  necessary  to 
decide  them,  since  we  are  of  opinion  that  the  defendant  is  liable 
upon  her  contract,  irrespective  of  her  interest  in  the  policy  of 
insurance,  and  disregarding  that  entirely,  and  upon  aground  differ- 
ing both  from  that  of  the  General  Term  and  that  of  the  referee. 
The  latter  states  a  true  ground  of  liability,  but  sustains  it  in  the 
end  by  a  reference  to  the  policy  of  insurance  as  constituting  a  sepa- 
rate estate  in  the  wife.  It  has  been  long  settled  that  a  married 
woman  is  liable  upon  her  contract  when  its  consideration  goes  to  the 
benefit  of  her  sepai'ate  estate.  Resting  upon  that  rule,  the  referee 
argues  that  the  groceries  bought  of  defendant  enabled  the  husband 
to  pay  the  premiums  on  the  policy  of  insurance,  and  so  served  for 
its  protection  and  went  to  its  benefit.  The  facts  were  found  in 
accordance  with  this  theory,  which  however  seems  to  us  not  beyond 
possible  criticism,  and  requires  for  its  support  a  direct  adjudication 
that  the  policy  of  insurance  constitutes  a  separate  estate  in  the  vrtfe. 
We  need  not  affirm  or  deny  the  proposition  involved,  since  the  view 
we  take  of  the  case  is  wholly  independent  of  the  doctrine  stated  by 
the  referee. 

We  have  held  that  where  a  married  woman  buys  real  estate  she 
is  liable  for  the  purchase-money,  although  at  the  time  of  the  pur- 
chase she  had  no  separate  estate,  save  that  only  acquired  by 
her  contract,  and  although  she  did  not  in  terms  charge  the  debt 
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upon  her  separate  property.  Cashman  v.  Henry ^  75  K  Y.  103  ;  s. 
c,  31  Am.  Rep.  437.  We  determined,  that  as  incident  to  her 
right  to  acquire  real  and  personal  property  and  hold  it  to  her  sole 
and  separate  use,  she  might  purchase  upon  credit,  and  would 
be  liable  upon  her  contract  as  ^feme  sole.  The  amendment  of  1862 
allows  a  married  woman  to  hold  as  her  separate  property  that 
which  she  acquires  by  purchase  as  well  as  that  obtained  in  the  modes 
preyiously  permitted.  Out  of  this  right  to  purchase  inevitably 
flows  iier  liability  ior  the  price.  That  right  waa  broadly  given 
without  limit  or  restriction,  and  intended  to  be  completely 
and  beneficially  given.  It  was  not  narrowed  to  a  purchase 
for  cash,  or  a  consideration  paid  down  in  full,  but  she  was 
left  at  liberty  to  purchase  as  freely  as  a  man  might  purchase,  and 
upon  credit  if  she  should  so  choose.  That  involves  her  personal 
liability.  Without  that  credit  is  impossible.  Without  that  we  should 
be  held  to  the  absurd  proposition  that  the  wife  might 
buy,  but  should  not  be  bound  to  p^iy;  and  as  a  prac- 
tical consequence,  we  should  restrict  hef  right  to  purchase, 
which  the  statute  gives  fully  and  without  restriction.  In  this  view 
of  the  case  it  matters  not  what  kind  of  property  is  purchased,  or 
with  what  purpose  or  intent  it  is  obtained.  In  the  present  case  the 
property  bought  was  family  groceries,  intended  to  be  consumed  for 
the  joint  benefit  of  the  whole  family,  and  not  to  be  held  for  the 
sole  and  separate  use  of  the  wife  alone.  That  fact  seems  to  us  un- 
important. If  she  buys  on  her  own  account  she  must  expect  to  be 
herself  liable  for  the  price.  No  law  prescribes  or  limits  the  kind  or 
character  of  property  which  she  may  acquire,  nor  does  it  dictate 
what  she  shall  do  with  it  when  it  becomes  her  own.  If  it  was 
money  or  land  she  might  consume  it  in  the  support  of  her  family, 
and  it  is  none  the  less  her  sepanite  property  because  she  chooses  not 
to  hold  it  as  such  but  consumes  it  for  the  benefit  of  othere,  as  well 
as  herself.  It  is  enough  that  it  is  hers  ;  hers  to  keep  or  give  away, 
or  sell,  or  consume  in  the  support  of  her  family.  It  may  now  be 
stated  broadly  as  a  rule  both  of  law  and  justice,  that  the  married 
woman  who  buys  property  which  becomes  her  own  is  liable  for  the 
purchase-price.     She  who  buys  must  expect  to  pay. 

[Minor  matters  omitted.] 

The  judgment  should  be  affirmed  with  costs. 

Judgmeni  affirmed. 

All  concur,  except  Folger,  C.  J.,  absent ;  Rapallo,  J.,   con- 
curring in  result. 
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Limitation  —  expeetoHon  of  eompeni(Uumfar  itnoua  0y  tolBL 

Where  one  renders  service  for  another,  for  no  agreed  term,  bat  daring  a  ooars» 
of  years,  apon  a  mere  expectation  of  being  remunerated  by  the  employer's 
will,  and  the  will  makes  no  such  provision,  the  statute  of  limitations 
attaches,  not  from  the  testator's  death,  as  in  the  case  of  an  explicit  agree- 
ment  to  the  above  effect,  but  from  the  end  of  each  year  in  which  the  ser- 
vices were  performed. 

ACTION  for  services.    The  opinion  states  the  case.  The  plaintiiE 
had  judgment  below. 

J.  M.  McCorkle,  Starbuck  and  Bailey,  for  plaintiff. 

J.  M.  Clement,  for  defendants. 

Smith,  C.  J.  In  this  action  the  plaintiff  seeks  to  recover  from 
the  defendants,  administrators  of  I.  O.  Lash,  compensation  for  ser- 
vices rendered  their  intestate  in  the  management  and  supervision  of 
his  domestic  affairs  and  providing  for  his  servants  at  Bethania,  for 
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a  series  of  years  succeeding  1849  ;  and  also  for  her  special  personal 
care  and  attention  to  the  intestate  himself,  at  his  residence  in 
Salem,  for  more  than  two  years  and  a  half  preceding  and  until  his 
death  on  April  17,  1878.  The  summons  was  sued  out,  after  an  in- 
effectual demand,  on  the  30th  day  of  September  following.  There 
was  much  testimony  offered  to  show  the  nature  and  value  of  the 
plaintiff's  services  and  the  high  estimate  put  upon  them  by  the  de- 
ceased, but  there  was  no  evidence  of  any  special  contract  or  under- 
standing between  the  parties  as  to  their  duration  or  compensation ; 
and  the  defendants  insisted,  from  their  relations  and  dealings  with 
each  other  as  disclosed  by  the  witness,  it  was  to  be  inferred  that  what 
was  done  by  either  was  intended  to  be  and  was  gratuitous  ;  and  they 
further  contended,  that  if  the  plaintiff  was  in  law  entitled  to  re- 
muneration, she  could  recover  for  such  services  only  as  were  per- 
formed within  three  years  next  preceding  the  bringing  of  the  action. 
There  was  proof  of  declarations  of  the  intestate  of  his  high  ap- 
preciation of  the  plaintiff's  sen'ices,  of  their  extent  and  usefulness, 
and  of  his  intent  to  make  a  liberal  provision  for  her  in  his  will  on 
account  of  them  ;  and  of  her  declarations  to  the  effect  that  she  was 
not  acting  as  a  hireling  nor  to  be  rewarded  as  such.  It  was  also 
shown  that  at  the  intestate's  instance,  a  paper  writing  was  produced 
on  one  occasion  bearing  his  signature,  and  then  attested  in  his 
presence  by  a  witness.  The  instrument  was  not  read  by  the  witness 
nor  explained  by  the  deceased,  and  he  knew  nothing  of  its  nature 
or  contents. 

Numerous  exceptions  were  taken  during  the  trial  which  with  the 
testimony  (much  of  it  wholly  irrelevant  to  the  points  presented)  re- 
iterated with  equal  particularity  of  detail  in  the  case  prepared  on 
the  appeal  accompanying  the  record.  But  it  is  necessary  in  our 
view  of  the  case  to  notice  and  pass  upon  one  only — that  arising 
on  the  defense  under  the  statute  of  limitations. 

Among  the  instructions  prepared  by  the  2)laintiff's  counsel  and 
presented  to  the  court  to  be  submitted  to  the  jury,  the  third  is  in 
the  following  words  :  If  the  jury  believe  that  the  plaintiff  was  to 
serve  the  defendant's  intestate  for  no  certain  or  determinate  time, 
and  not  from  year  to  year,  then  no  part  of  the  claim  for  services  is 
barred  by  the  statute  of  limitations.  The  court  so  charged,  adding, 
"  if  the  services  were  to  be  paid  for  by  the  week,  month  or  year, 
then  the  statute  will  bar  the  action  for  all  sums  which  were  due  to 
be  paid  three  years  prior  to  the  bringing  of  the  action  ;  if  the  ser* 
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vices  were  to  be  continuous,  and  no  amount  fixed  to  be  paid,  and  no 
time  fixed  for  payment,  the  statute  will  not  begin  to  run  until  the 
death  of  the  intestate." 

The  defendant's  counsel  requested  and  were  refused  this  modifi- 
cation :  '*  In  the  absence  of  express  contract  a  right  of  action 
accrued,  as  the  servipes  were  rendered  on  the  implied  promise,  and 
as  there  was  no  credit,  the  law  implied  that  eveiy  day's  service  was 
to  be  paid  for  what  it  was  worth." 

To  these  rulings  exception  is  taken,  and  out  of  them  arises  the 
question  we  propose  to  examine,  which  is,  whether  services  thus 
rendered  for  a  series  of  years  under  no  definite  contract  as  to  dura- 
tion, rate,  or  mode  of  compensation,  other  than  that  implied  by 
law,  are  without  the  operation  of  the  statute  of  limitations  until 
put  an  end  to  by  the  death  or  positive  act  of  one  of  the  parties  ? 

The  authorities  cited  in  the  argument  for  the  plaintiff  seem  to 
establish  the  proposition  that  where  peraonal  services  are  performed 
by  one  percon  for  another  during  life  under  a  contract  or  mutual 
understanding,  fairly  to  be  infeiTcd  from  their  conduct  and  declara- 
tions and  the  attending  circumstances,  that  compensation  therefor 
is  to  be  provided  in  the  will  of  the  party  receiving  the  benefit  of 
them,  and  the  latter  dies  intestate  or  fails  to  make  such  provision, 
the  subsisting  contract  is  then  broken,  and  not  only  will  the  action 
then  lie  for  the  recovery  of  their  reasonable  value,  freed  from  the- 
operation  of  the  statute,  but  it  could  not  be  maintained  before.  It 
is  equally  plain  that  if  the  services  were  given  in  the  mere  expecta-^ 
tion  of  a  legacy,  without  a  contract  express  or  implied,  and  in  re- 
liance upon  the  gratitude  and  generosity  of  the  deceased,  the  action 
cannot  be  sustained.  Little  v.  Dawson,  4  Dall.  Ill ;  Swires  v. 
Parsons,  5  W.  &  S.  357 ;  Nimmo  v.  Walker,  14  La.  Ann.  681 ; 
Riddle  v.  Backus,  38  Iowa,  81. 

In  Osborne  v.  Governors  of  Ouy^s  Hospital,  2  Str.  728,  Chief  Jus- 
tice Raymond  told  the  jury  that  if  the  plaintiff  did  not  expect  to 
be  paid  for  transacting  certain  stock  affairs  of  the  deceased,  but  ta 
be  considered  for  it  in  his  will,  '^  they  could  not  find  for  the  plaint- 
iff, though  nothing  was  given  him  by  the  will,  for  they  should  con- 
sider how  it  was  understood  by  the  parties  at  the  time  of  doing  the- 
business,  and  a  man  who  expects  to  be  made  amends  by  a  legacy 
SJannot  afterward  resort  to  his  action.*' 

In  Patterson  v.  Patterson,  13  Johns.  379,  Vak  Ness,  J.,  deliv- 
ering the  opinion  of  the  Supreme  Court  of  New  York  in  a  case 
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where  the  evidence  showed  the  existence  of  such  mutual  under- 
standing as  to  the  mode  of  remuneration,  and  suit  was  instituted 
during  the  life  of  the  recipient,  remarks:  ^^  The  defendant  is  bound 
to  make,  and  it  is  presumed  will  make,  such  a  provision  for  the 
plaintiff  in  his  will  as  will  do  him  perfect  justice,  and  which  may 
be  perfectly  satisfactory  to  him,  or  which  in  judgment  of  law  may 
amount  to  a  satisfaction."  He  adds  that  upon  failure  the  plaintiff 
can  maintain  his  action  upon  a  quantum  meruit,  but  he  cannot 
until  such  failure  occurs.  This  statement  of  the  law  is  substantially 
embodied  in  the  second  of  the  series  of  instructions  asked  and 
given,  and  would  not  be  obnoxious  to  complaint  if  there  were  evi- 
dence of  facts  to  which  it  would  properly  apply.  But  the  testimony 
does  not  disclose  any  agreement  or  such  facts  as  warrant  the  deduc- 
tion of  a  common  or  mutual  understanding,  so  as  to  make  a  con- 
tract broken  by  intestacy,  and  give  legal  validity  to  the  demand. 
Certainly,  frustrated  expectations  of  a  bounty,  not  the  offspring  of 
agreement,  furnish  no  ground  in  support  of  an  action.  The  evi- 
dence does  however  authorize  the  inference  involved  in  the  verdict 
and  necessary  to  its  support,  that  the  services  wore  not  nor  in- 
tended to  be  gi'atuitous,  although  there  was  none  to  enable  the  jury 
to  solve  the  inquiry  contained  in  the  third  instruction,  upon  the 
answer  to  which  is  made  to  depend  the  applicability  of  the  statutory 
bar  to  any  part  of  the  claim,  extending,  as  it  does,  over  a  period  of 
twenty-nine  years.  There  was  no  evidence  as  to  the  terms  of  the 
implied  contract,  the  sole  proof  being  that  valuable  services  were 
performed  for  the  intestate  during  that  long  interval^  for  which 
remuneration  is  due. 

The  question  then  is,  is  it  to  be  assumed  in  the  absence  of  evi- 
dence, that  compensation  is  not  to  become  due  at  definite  periods, 
and  does  become  due  at  and  not  before  the  intestate's  death, 
and  thus  the  statute  remain  inactive  during  his  life?  Such  was  the 
charge,  as  we  understand  it,  asked  and  substantially  given  with 
the  explanatory  supplement.  At  least  such  seems  to  have  been  its 
practical  effect  in  guiding  the  juiy  to  their  verdict. 

This  view  of  the  law  is  sustained  in  the  remarks  of  the  late  chief 
justice  (erroneously  ascribed  to  Justice  Rodman  in  the  reports), 
delivering  the  opinion  in  Bauser  v.  Sain,  74  N.  C.  652,  where  the 
facts  were  somewhat  similar  and  the  statute  had  been  held  in  the 
court  below  to  exclude  all  claim  for  labor  performed  more  than 
three  years  before  the  commencement  of  the  suit.  lie  says:  **  Ilis 
Vol.  XXXIX  — s; 
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honor  erred  in  ruling  that  the  plaintiff's  right  of  action  was  barred 
by  the  statute  of  limitations,  except  as  to  the  last  three  years.  There 
was  no  reference  to  the  number  of  years  that  the  plaintiff  was  to 
render  his  services,  nor  was  she  to  perform  those  services  from  year 
to  year.  So  it  was  indefinite  as  to  time,  and  her  right  of  action  did 
not  accrue  until  her  service  terminated  by  the  death  of  her  grand- 
father." 

This  exposition  of  the  law,  proceeding  from  a  judge  so  thoroughly 
familiar  with  its  principles,  and  entitled  to  great  consideration,  was 
given  nevertheless  upon  a  ruling  adverse  to  the  plaintiff  and  which 
was  not  before  the  court  for  review  upon  the  defendant's  appeal. 
It  is  but  an  expression  of  opinion  upon  an  incidental  question  not 
presented  in  the  appeal,  and  has  not  the  force  of  an  adjudication 
upon  the  point.  It  contravenes  moreover  the  decision  of  the  judge 
who  tried  the  cause  in  which  the  plaintiff's  counsel  acquiesced,  in 
not  asking  for  a  review  or  correction.  It  is  however  in  consonance 
with  the  ruling  of  the  Supreme  Court  of  Indiana,  which  sustains 
and  approves  the  following  charge  to  the  jury:  ''If  the  plaintiff 
performed  labor  for  the  defendant's  intestate  under  an  agreement 
to  be  paid  therefor,  without  specifying  at  what  time  such  payment 
should  be  made,  or  how  long  such  labor  should  be  performed,  then 
the  statute  of  limitations  would  not  commence  running  until  such 
labor  was  ended.     Littler  v.  Smiley^  9  Ind.  116. 

The  contrary  view  has  been  taken  in  other  cases,  of  the  legal  con- 
sequences of  the  rendition  of  services  wholly  indefinite  in  time  and 
rate  of  compensation. 

In  Baxter  v.  lieuse,  3  T.  R.  10,  Tin d all,  C.  J.,  thus  declares 
the  law:  "  The  general  rule  of  law  is,  that  when  there  is  nothing 
to  contradict,  if  a  person  engages  another  upon  a  service,  that  is 
in  its  nature  a  lasting  and  enduring  service,  the  engagement  is  for 
a  year;  but  the  law  always  looks  at  the  nature  of  the  contract  as 
affected  by  usage  in  determining  its  import." 

In  Davis  v.  Oorton,  16  N.  Y.  255,  Johnson,  J.,  reviewing  the 
Teport  of  the  referees  upon  exceptions,  then  proceeds  as  follows : 
^'The  referees  have  found  that  no  time  was  fixed  for  the  termina- 
tion of  the  employment,  nor  for  the  payment  therefor,  and  that 
the  services  in  question  were  rendered  under  a  general  employment 
and  retainer,  and  that  they  were  continued  without  interruption 
from  their  commencement  to  their  termination,  a  period  of  thirteen 
jears.   Tlie  referees  have  not  found  that  the  services  were  performed 
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under  a  contract^  that  they  should  be  paid  for  after  Morris'  death 
in  case  he  did  not  provide  by  will  for  the  compensation  of  the  par- 
ties who  rendered  them;  but  they  are  placed  upon  the  mere  ground 
of  service^  to  be  paid  for  at  their  value  without  any  express  agree- 
ment as  to  the  time  or  measure  of  compensation  or  the  time  of 
employment.  The  law  will  not^  I  think,  intend,  in  respect  to  per- 
manent and  continuous  employment,  an  agreement  as  to  compen- 
sation, so  unusual  in  its  character,  and  so  little  conducive  to  the 
interests  of  either  party  to  it,  as  that  the  payment  of  any  compen- 
sation shall  be  postponed  until  the  termination  of  the  employment. 
We  think  it  should  be  deemed  a  hiring  by  the  year. 

So  Chief  Justice  Thompson,  of  the  Supreme  Court  of  Penn- 
sylvania, in  trying  a  cause  before  the  jury,  where  the  facts  were  not 
unlike  those  in  the  present  case  and  quite  as  favorable  to  the  plaint- 
iff, charged  them  upon  this  point  in  these  words:  ''If  there  were 
nothing  more  in  the  case  than  simply  that  the  plaintiff  entered  into 
the  employ  of  the  decedent  seven  or  more  years  ago,  without  any 
definite  arrangement  between  them  as  to  the  amount  of  wages  or  as 
to  time  for  compensation,  then  the  law  would  imply  that  she  was  to 
be  paid  what  her  services  were  fairly  worth  ;  that  would  be  for  you 
to  determine,  and  the  law  would  imply  that  she  was  to  be  paid  for 
these  services  from  time  to  time  as  they  were  rendered.  In  the 
event  of  the  merely  implied  contract  between  the  parties,  the  plaint- 
iff could  not  recover  for  the  whole  time  of  her  services,  because  here 
the  statute  of  limitations  steps  in  and  limits  her  recovery  to  what 
her  services  were  worth  during  a  period  of  six  years  prior  to  the  time 
of  suit  brought." 

There  was  no  exception  to  this  ruling  in  the  appeal,  the  counsel 
acquiescing  in  it  as  in  the  case  of  our  own  reports. 

In  this  conflict  of  opinion  we  are  disposed  to  adopt  as  the  more 
correct  exposition  of  the  law  applicable  to  the  facts,  that  for 
indefinite  and  continuous  services  payment  may  be  required  toiies 
quoties,  otherwise  no  action  would  lie  until  death,  or  perhaps  until 
an  end  is  put  to  the  relations  subsisting  between  the  parties  by  the 
act  of  one  of  them,  and  hence  there  being  no  default  before,  interest 
cannot  accrue  on  detached  parts  of  the  demand.  The  allowance  of 
interest  is  incompatible  with  the  supposed  unity  of  the  implied 
promise,  which  is  thus  put  beyond  the  reach  of  the  statute. 

We  are  of  opinion  then  that  the  unexplained  fact  of  labor  per- 
formed and  extending  over  a  series  of  years  raises  no  implication 
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that  payment  is  to  be  made  at  any  fixed  period,  unless  perhapa 
annually,  as  controlled  by  a  prevalent  custom  appropriate  to  the 
kind  of  service  and  entering  into  the  contract,  when  it  so  appears  in 
evidence.  The  implied  promise  is  to  pay  for  services  as  they  are 
rendered,  and  payment  may  be  required  whenever  any  are  rendered; 
and  thus  the  statute  is  silently  and  steadily  excluding  so  much  as^ 
are  beyond  the  prescribed  limitation. 

There  was  error  then  in  allowing  the  jury  to  find  without  evi- 
dence the  terms  and  conditions  of  the  implied  contract,  and  thus 
place  the  claim  wholly  outside  the  statutory  bar,  and  there  must  be 
a  new  trial,  and  it  is  so  cindered. 

Let  this  be  certified. 

Error.  Venire  de  novo. 


Patrick  v.  Moreheai). 

(86  N.  G.  es.) 

WUl  —  construction  —  ride  in  SheUey*8  ease, 

A  testator  devised  lands  to  his  grandson  James,  **  to  hold  daring  his  life-time,"' 
and  if  he  should  have  heirs,  "  to  them  or  any  of  them  that  he  may  think 
proper/'  and  if  he  should  die  without  issue, ''  for  the  land  to  be  equally  di- 
vided among  all  my  grandchildren."  At  the  testator's  death  James  was 
unmarriedp  but  he  afterward  married  and  had  children.  At  the  date  of  the 
will  the  testator  had  other  grandchildren.  Held^  that  James  took  only  a 
life  estate,  and  the  remainder  vested  in  his  children  in  fee.    {8et  note,  p,  668.) 

CONSTRUCTION  of  a  will.     The  head  note  and  opinion  states 
the  case.     The  defendant  had  judgment  below. 

E,  S.  Martin,  for  plaintiffs. 

Ashe,  J.  This  case  comes  up  by  appeal  from  a  judgment  ren- 
dered in  the  court  below  on  a  statement  of  facts  agreed  upon  by 
counsel  in  a  controversy  submitted  without  action.  The  statement 
contains  the  following  clause  in  the  last  will  and  testament  of  James 
Patrick,  Sen.,  namely  :  *^  I  give  to  my  grandson,  James  D.  Patrick, 
the  plantation  known  as  the  old  *  Iron  "Works,*  containing  about 
eight  hundred  acres  of  land,  to  hold  during  his  life-time,  and  if  it 
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fihall  so  happen  that  he  has  any  lawful  heirs,  I  give  it  to  them  or 
Any  of  them  that  he  may  think  proper  ;  and  should  it  so  happen  that 
he  dies  without  any  lawful  issue,  for  the  land  to  be  equally  divided 
between  all  my  male  gi*andchildren." 

The  plaintiffs  claim  that  James  D.  Patrick,  their  father,  under 
the  third  clause  of  his  grandfather's  will,  took  a  life  estate  in  the 
land,  and  they,  the  remainder  in  fee  simple  after  his  death  ;  and 
that  the  sheriff's  deed  to  Morehead  and  Gilmer  conveyed  only  the 
interest  of  James  D.  Patrick,  which  terminated  at  his  death  on  the 
:fir8t  of  May,  1879.  The  defendants  on  the  other  hand  resist  this 
construction  of  the  will,  and  claim  that  James  D.  Patrick  by  the 
devise  to  him  acquired  an  absolute  estate  in  the  land,  and  that  they 
S8  heirs  of  James  T.  Morehead,  deceased,  have  the  fee  simple  title. 
And  we  are  now  called  upon  to  determine  the  true  construction  of 
the  above  recited  clause  in  the  will  of  James  Patrick,  Sen.,  and  to 
decide  whether  James  D.  Patrick  took  thereby  an  estate  in  fee  sim- 
ple or  only  an  estate  for  life  with  remainder  to  his  children  or  de- 
scendants. 

It  is  the  well-settled  rule  in  the  judicial  construction  of  wills, 
that  the  intention  of  the  testator  shall  prevail  unless  it  contravenes 
some  established  principle  of  law.  It  is  therefore  our  duty  to  as- 
certain what  the  intention  of  the  testator  was,  and  to  effectuate  that 
intention  if  warranted  by  law  in  so  doing. 

There  perhaps  is  no  branch  of  the  law  that  has  given  rise  to  more 
conflicting  decisions,  or  a  greater  display  of  legal  learning,  than  the 
application  of  the  rule  in  Shelley's  case  to  the  construction  of  deeds 
and  wills.  But  fortunately  in  this  case  we  are  not  compelled  to 
grope  our  way  through  the  mist  with  which  the  subject  has  been 
enveloped  by  the  many  clashing  decisions,  to  reach  what  we  con- 
ceive to  be  the  correct  interpretation  of  the  will  under  considera- 
tion. A  few  decisions  of  our  own  court,  with  some  others,  lead,  we 
think,  to  a  satisfactory  solution  of  the  question. 

It  has  been  settled,  upon  unquestionable  authority,  that  if  an  es- 
tate be  given  by  will  to  a  person  generally  with  a  power  of  disposi- 
tion or  appointment,  it  carries  the  fee  ;  but  if  it  be  given  to  one 
for  life  only  and  there  is  annexed  to  it  such  a  power,  it  does  not  en- 
large his  estate,  but  gives  him  only  an  estate  for  life. 

In  the  case  of  Jackson  v.  RobtnSj  16  Johns.  537,  the  court  say : 
"We  may  lay  it  down  as  an  incontrovertible  rule  that  where  an  es- 
tate is  given  to  a  person  generally  or  indefinitely  with  a  power  of 
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disposition,  it  carries  a  fee,  and  the  only  exception  to  the  rule  is 
where  the  testator  gives  to  the  first  taker  an  estate  for  life  only,  by 
certain  and  express  words,  and  annexes  to  it  a  power  of  disposition. 
In  that  particular  and  special  case,  the  devisee  for  life  will  not  take 
an  estate  in  fee,  notwithstanding  the  distinct  and  naked  gift  of  a 
power  of  disposition  of  the  reversion.*' 

In  this  State  in  the  case  of  Alexander  v.  Ounningham,  5  Ired. 
430,  which  was  a  petition  for  dower,  depending  upon  the  construc- 
tion of  a  will  which  read,  "  I  will  to  my  son,  M.  W.  Alexander,  all 
my  estate,  real  and  personal,  for  his  use  and  benefit  and  then  to  be 
divided  off  and  distributed  among  his  children,  as  he  may  think 
proper,  that  is  to  say,  my  land  to  be  used  by  him  and  the  profits 
thereof  to  be  to  him,  but  the  land  to  be  by  him  divided  and  dis- 
tributed as  he  may  think  proper,"  Chief  Justice  Rufpik  in  deliver- 
ing the  opinion  of  the  court,  said  :  ^'  We  are  of  the  opinion  that  the 
son  took  but  an  estate  for  life,  with  the  power  of  dividing  the  land  and 
the  other  property  within  his  life-time  or  at  his  death  among  his 
children  as  purchaser  from  the  testator ;  and  that  until  such  an 
appointment,  the  remainder  in  fee  either  vested  in  the  children,  or 
descended  to  the  heirs  of  the  testator.  It  is  very  clear  that  where 
there  is  an  express  estate  for  life  to  one,  and  a  power  to  him  to  ap- 
point the  estate  among  certain  persons,  the  first  taker  gets  but  an 
estate  for  life."  Same  principle  in  Sugdenon  Powers,  15  Law  Lib. 
66  ;  Bass  v.  Bas8,  78  N.  C.  374. 

It  is  true  the  word  employed  in  the  will  in  Alexander  v.  Cfunning- 
ham  was  '^children,"  but  that  does  not  affect  the  appositeness  of  the 
authority,  for  it  is  evident  the  testator  in  this  will  did  not  use  the 
words  ^*  lawful  heirs  "  in  their  technical  sense,  but  as  sjrnonymous 
with  issue  or  children.  The  father,  the  brothers  and  sisters  and 
aunt  of  James  D.  Patrick  were  all  alive  at  the  date  of  the  will. 
Several  of  them  were  the  objects  of  the  testator's  bounty.  He  knew 
if  James  D.  died  immediately  after  the  publication  of  his  will  that 
his  brothers  and  sisters  would  be  his  heirs,  and  the  very  male  grand- 
children, to  whom  the  estate  was  devised  in  the  event  of  James  D. 
Patrick's  dying  without  issue,  would  have  been  his  heirs,  if  all 
others  standing  in  nearer  degree  had  died  before  him.  If  he  meant 
heirs-general,  why  say  *^  if  it  should  so  happen  that  he  has  any  law- 
ful heirs,"  etc.,  knowing  at  the  time  that  the  persons  were  then 
living  who  must  be  his  lawful  heirs,  in  the  event  of  his  dying,  and 
that  he  must  continue  to  have  such  heirs,  so  long  as  those  to  whom 
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the  land  was  limited  in  remainder  continued  to  live?  The  worda 
*'  if  it  shall  so  happen/'  etc.,  refer  to  the  future,  not  to  the  cla^s  of 
heirs  the  devisee  then  had,  hut  to  a  class  yet  to  come  into  existence, 
and  who  could  only  be  composed  of  his  lineal  descendants.  If  this 
be  so,  and  we  think  it  is  too  plain  to  admit  of  controversy,  then 
the  will  should  be  construed  as  reading,  I  give  unto  my  grandson, 
James  D.  Patrick,  the  plantation,  etc.,  to  hold  during  his  life- 
time,  and  if  it  should  so  happen  that  he  has  any  heirs  of  his 
body,  I  give  it  to  them,  or  any  of  them  that  he  may  think  proper, 
etc.  And  if  the  devise  had  stopped  with  the  words  "  I  give  it  ta 
them,"  it  would  have  been  a  case  clearly  falling  within  the  rule  in 
Shelley's  case,  and  by  operation  of  the  act  of  1784,  the  defendants 
would  have  a  title  in  fee  simple.  But  the  super-added  words  ''or 
any  of  them  that  he  may  think  proper,"  have  an  important  bearing 
upon  the  question  of  interpretation,  and  we  think  prevent  the  ap- 
plication of  the  rule. 

In  Allen  v.  Pom,  4  Dev.  &  Bat.  77,  Judge  Gaston  used  the  fol- 
lowing language:  "  Before  the  application  of  the  rule  in  Shelley's 
case  it  is  always  proper  first  to  ascertain  whether,  on  the  true  inter- 
pretation of  the  words  of  the  gift,  there  is  a  limitation  of  the  in- 
heritance in  remainder  to  the  heirs,  or  to  the  heirs  of  the  body,  of 
one  to  whom  a  precedent  estate  is  given — such  a  limitation  does 
exist  when  the  limitation  is  to  them  in  the  quality  of  heirs— em- 
bracing the  same  number — in  succession  of  objects  and  confeiring 
the  same  extent  of  interest,  as  would  be  embraced  and  conferred 
when  the  inheritance  has  been  limited  to  the  ancestor."  He  pro- 
ceeds to  say  that  when  these  requisities  are  embraced  in  the  terms 
of  a  devise  the  rule  in  Shelley's  case  applies.  But  he  adds:  "On 
the  other  hand,  as  the  law  will  not  entrap  men  by  words  incautiously 
used,  if  in  the  limitation  of  a  remainder  by  any  instrument  of  con- 
veyance, the  phrase  heirs  or  heii*s  of  the  body  be  expressed,  but  it  is 
unequivocally  seen  that  the  limitation  is  not  made  to  them  in  that 
character,  but  simply  as  a  number  or  class  of  individuals  thus  at- 
tempted to  be  described,  then  the  whole  force  of  the  phi*ase  is  re- 
stricted to  this  designation  or  description — it  shall  have  the  same 
operation  as  the  words  would  have,  of  which  it  is  the  representative; 
there  is  not  in  fact  a  limitation  to  heirs,  and  of  course  there  is  no 
room  for  the  application  of  the  rule." 

And  in  the  more  recent  case  of  Ward  v.  Jones,  5  Ired.  Eq.  400, 
Chief  Justice  Pearson  says:  ''  The  rule  in  Shelley's  case  only  applies 
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where  the  same  persons  will  take  the  same  estate,  whether  they  take 
by  descent  or  purchase;  in  which  case  they  are  made  to  take  by 
descent,  it  being  more  favorable  to  dower,  to  the  feudal  incidents  <rf 
4seignories,  and  to  the  rights  of  creditors,  that  the  first  taker  should 
have  an  estate  of  inheritance;  but  where  the  persons  taking  by  pur- 
chase would  be  different  or  have  different  estates,  then  they  would 
take  by  descent  from  the  first  taker,  the  rule  does  not  apply,  and 
the  first  taker  is  confined  to  an  estate  for  life,  and  the  heirs,  heirs  of 
the  body,  or  issue  in  wills  take  as  purchasers." 

In  our  case  it  was  by  no  means  certain  when  the  will  was  made, 
whether  one  or  more  or  all  of  the  issue  which  Jas.  D.  Patrick  might 
happen  to  have  would  take  the  estate.  It  was  in  his  power,  if  he 
would  have,  as  he  did,  more  than  one  child,  to  give  the  land  to  one 
of  them;  and  that  one  would  not  have  taken  the  same  estate  which  he 
would  have  taken  if  the  land  had  come  to  him  by  descent,  for  in 
the  latter  case -he  would  have  taken  as  tenant  in  common  with  his 
brothers  and  sisters,  but  as  appointee  the  whole  estate  would  have 
vested  in  him  ;  and  we  do  not  conceive  that  it  can  make  any  differ- 
ence that  the  power  has  not,  in  fact,  been  exercised.  It  is  the 
<3xi8tence  of  the  power  that  affected  the  quality  of  the  estate.  It 
could  not  be  foreseen  whether  it  would  be  exercised  or  not,  but  it  was 
enough  to  prevent  the  application  of  the  rule,  that  the  limitation 
to  the  heirs  of  the  devisee  was  coupled  with  a  power,  the  exercise 
of  which  would  prevent  them  from  taking  the  same  estate  they 
would  have  taken  if  the  land  had  come  to  them  by  descent  from  him. 

Upon  the  authorities  above  cited  and  the  deductions  we  have 
drawn  from  them,  we  are  of  opinion  that  the  judgment  rendered 
in  the  court  below  was  erroneous  and  that  the  plaintiffs  are  entitled 
to  the  land  described  in  the  pleadings  in  fee  simple.  The  judgment 
of  the  Superior  Court  of  Rockingham  is  therefore  reversed  and 
judgment  must  be  rendered  in  this  court  in  behalf  of  the  plaintiffs. 

Error.  .  Judgment  reversed. 

Note  by  the  Reporter.— In  King  ▼.  UUey,  85  K.  G.  69,  a  testator  devised  lands  to  his 
dauf^hter  '*  for  her  natural  life,  and  after  her  death,  I  g^ve  the  same  to  her  heirs  forever." 
HeliU  that  the  daughter  took  an  estate  in  fee.  The  court  said :  **  The  words  employed 
are  clearly  and  directly  within  the  rule  established  in  S'MR/tyi's  case,  and  which  has  been 
repeatedly  recognized  as  the  common  law  in  force  in  this  State.  The  role  is  in  sabstance 
that  when  a  freehold  is  given  to  one,  and  by  the  same  gift  a  limitation  is  made  to  his  heirs 
or  the  heirs  of  his  body,  the  inheritance  vests  in  him  and  not  in  his  hefrs.  1  Go.  98;  8  Jarm. 
on  Wills,  178 ;  0*Hara  on  Wills,  02 ;  Folk  ▼.  Whiay^  8  Ired.  133 ;  IfcBee  €»  partt^  flB  N.  C. 
338 ;  Coon  v.  Biec,  7  Ired.  Zll ;  Wamtt  v.  Vin&onj  5  Jones,  91." 

See  Reinders  v.  Koppetmann,  68  Me.  488 ;  s.  c,  30  Am.  Rep.  808 ;  Jone$  v.  Boeon,  68  lfe« 
34 ;  8.  o.,  88  Am.  Sep.  1. 
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Hausek  v.  Tate. 

(85  N.  C.  81.) 

Bank  —  illegal — personal  liabilUjf  of  preHdent. 

One  who  aflsnmes  the  presidencj  of  a  bank  without  legal  organizatioD,  is  re- 
spoDBlble  for  losses  incarred  hj  third  persons  in  its  management  hj  the 
sabordinate  officers  although  he  supposed  the  bank  watf  legally  constituted, 
was  ignorant  of  its  condition,  and  did  not  actively  participate  in  its  man- 
agement. 

ACTION  to  enforce  individual  liability  of  a  bank  president.    The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

dement,  McCorhh  and  Watson  &  Olenn,  for  plaintiff. 
Jones  &  Johnson,  Henderson,  Buxton  and  Folk,  for  defendant. 

Smith,  C.  J.  The  act  of  the  general  assembly  granting  a  charter 
to  the  bank  of  Statesville,  ratified  and  taking  effect  from  March  22, 
1870,  with  a  capital  stock  not  to  exceed  $500,000,  divided  into 
fihares  of  $100  each,  authorized  an  organization  when  200  shares 
were  subscribed  and  the  money  paid,  and  the  election  of  a  board  of 
directors  to  hold  oflBce  for  one  year,  and  wlio  should  choose  a 
president  thereof. 

Under  the  supervision  of  C.  A.  Carlton,  one  of  the  five  designated 
commissioners,  a  stock  subscription  book  was  opened,  in  which  are 
entered  the  name  of  R.  F.  Simonton  as  a  subscriber  for  180  shares, 
Hnd  the  names  of  H.  Reynolds,  C.  A.  Carlton,  A.  M.  Powell  and 
Samuel  McD.  Tate,  for  five  shares  each.  The  signatures  of  Simon- 
ton  and  the  defendant  were  genuine.  Carlton  denied  any  authority 
to  sign  his  name  or  to  bind  him  therefor.  The  name  of  Reynolds, 
since  deceased,  is  not  in  his  proper  hand.  The  shares  taken  by 
Powell  and  the  defendant  were,  on  March  27,  1871,  the  day.  of 
making  the  subscription  as  the  defendant  testifies,  transferred  to 
the  said  Simonton  in  the  same  book,  after  many  intervening  blank 
pages.  There  was  no  proof  of  the  amount  and  kind  of  funds  paid 
in  upon  the  subscriptions  or  of  any  organization  under  the  act,  or 
of  the  election  of  directors  or  other  bank  officers  previous  to  the 
assumption  and  exercise  of  the  corporate  rights  conferred,  and  the 
bank  commenced  operations  under  the  agency  of  Simonton  pro- 
VoL.  XXXIX  —  87 
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fessiug  to  be  the  cashier,  and  the  pi*esidency  of  the  defendant  as 
communicated  to  the  public  in  advertisements  and  printed  letter- 
heads, and  in  direct  correspondence  with  one  of  the  banks  in  New 
York,  to  whom  was  furnished  the  genuine  signature  of  both  of 
these  officers,  with  their  full  consent.  The  plaintiff,  with  the  as- 
surance that  the  bank  was  operated  and  managed  under  the  control 
of  the  persons  thus  designated  as  president  and  cashier,  both  men 
of  prudence  and  financial  skill  and  experience  as  well  as  of  high 
repute  for  integrity,  deposited  at  different  times  sums  of  money 
which  have  been  lost  by  mismanagement  and  disastei-s,  and  for  the 
recovery  of  which  in  this  action  he  seeks  to  charge  the  defendant 
personally. 

The  gi'avamen  of  the  complaint  is  that  there  was  never  any  proper 
organization  under  the  charter,  and  the  bank  having  no  legal  cor- 
porate existence,  its  name  was  assumed  by  said  Simontou  and  his 
personal  banking  transactions  conducted  thereunder,  in  silent  if  not 
active  co-operation  with  the  defendant,  and  that  the  association  of 
them  in  imposing  upon  the  public  a  fmudulent,  as  and  for  a  regular 
and  real  banking  company,  and  thus  securing  and  abusing  the 
plaintiff's  confidence  to  his  Injury  and  loss,  renders  each  personally 
and  equally  exposed  to  his  demand  for  i*edress. 

These  are  the  general  fiicts  which  the  plaintiff  proposed  to  estab- 
lish and  in  support  of  which  much  evidence  was  offered,  and  upon 
which  depends  the  admissibility  of  such  as  was  the  subject  of  ex- 
ception during  the  progress  of  the  trial  and  is  set  out  in  the  tran- 
script. 

The  plaintiff  alleges  that  the  defendant,  owning  no  stock,  and 
assigning  tliat  entered  in  his  name,  in  permitting  himself  to  be  held 
out  as  the  president  and  principal  officer  of  a  spurious  banking 
institution,  and  thus  giving  it  a  personal  sanction  and  credit,  was 
in  law,  with  or  without  any  explicit  knowledge  or  information  of 
the  manner  in  which  its  affairs  wei*e  conducted,  a  participant  with 
Simonton,  tlie  principal  actor,  in  imposing  it  upon  the  public  as 
real  and  trustworthy,  and  equally  answerable  to  creditors,  their 
relations  to  the  public,  although  not  i7iter  se,  being  those  of  part- 
ners or  quasi  partners. 

The  evidence  offered  and  received  after  objection  rests  upon  the 
support  of  this  hypothesis,  consisting  of  printed  letter-heads  used 
in  correspondence,  declarations  of  Simonton,  and  letters  written 
by  him  in  his  capacity  of  cashier  in  the  bank  business,  letters 
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copied  from  the  press  after  notice  to  produce  the  originals  addressed 
to  him,  his  own  letters  to  Simonton  and  the  stock  subscription  book. 
The  competiBncy  of  most  of  this  evidence  depends  upon  the  founda- 
tion laid  for  its  introduction  in  the  proof  of  the  personal  relations 
subsisting  between  them  and  their  co-operation  in  getting  up  and 
carrying  on  the  banking  business,  and  its  effect  must  be  judged  of 
by  the  jury  in  passing  upon  the  existence  of  the  confederate  rela- 
tions between  them. 

*^  The  president  is  usuafy  expected,"  says  a  standard  authority, 
*'  to  exercise  a  more  constant,  immediate  and  personal  supervision 
over  the  affairs  of  the  bank  than  is  required  from  any  other  director." 
Morse  on  Banks,  128. 

*'  Bank  directors  are  not  mere  agents,  like  cashiers,  tellers  and 
clerks.  It  is  the  duty  of  the  board  to  exercise  a  general  supervision 
over  the  affairs  of  the  bank  and  to  direct  and  control  the  action  of 
its  subordinate  o£Scers  in  all  important  transactions.  *  *  *  * 
They  invite  the  public  to  deal  with  the  corporation  and  when  any 
one  accepts  the  invitation,  he  has  the  right  to  expect  reasonable 
diligence  and  good  faith  at  their  hands,  and  if  they  fail  in  either 
they  violate  a  duty  they  owe  not  only  to  the  stockholders  but  to  the 
creditors  and  patrons  of  the  corporation."  United  Society  v. 
Underwood,  9  Bush,  609. 

"The  directors  of  a  banking  or  other  corporation  are,  in  the 
management  of  its  affairs,  only  trustees  for  its  creditors  and  stock- 
holders and  are  bound  to  administer  its  affairs  according  to  the 
terms  of  its  charter  and  in  good  faith.  If  they  fail  in  either  respect, 
they  are  liable*  to  the  party  in  interest  who  is  injured  by  it,  for  a 
breach  of  trust,  and  may  be  made  to  account  with  him  in  a  court  of 
chancery."    Bank  v.  St.  John,  25  Ala.  566. 

Carrying  the  principle  still  farther,  Valektine,  J.,  delivering 
the  opinion  of  the  court  in  Bank  v.  Wulfekuhier,  19  Eans.  60,  uses 
this  language:  "While  we  assume  as  a  matter  of  fact  that  the 
defendant  knew  nothing  of  the  condition  or  management  of  said 
bank  and  nothing  of  the  condition  of  Herman's  account  with  the 
bank,  yet  still  as  a  matter  of  law,  we  must  presume  that  he  knew 
all  about  these  matters.  He  was  a  director  and  the  vice-president 
of  the  bank,  and  it  was  his  duty  to  have  such  knowledge,  and  there- 
fore the  law  will  conclusively  presume  that  he  had  it." 

[Omitting  a  point  of  evidence.] 

To  the  suggestion  that  the  defendant  did  not  supervise  the  oper»- 
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tions  of  the  .bank  and  knew  nothing  of  its  condition,  the  answer  is 
obvious  that  he  volontarily  assumes  a  position  the  obligation  of 
which  demands  this  of  him,  and  persons  dealing  with  the  bank 
may  reasonably  expect  his  faithful  discharge  of  that  obligation,  and 
if  he  bestows  no  attention  on  the  business,  it  is  his  own  neglect  from 
which  others  should  not  suffer.  But  the  prominent  featui*e  in  the 
transaction  is  his  assenting  to  be  held  out  to  the  world  as  the  chief 
oflBcer  of  a  corporation  which  has  no  legal  being,  and  of  which,  if  he 
had  not,  he  ought  to  have  had,  knowlAge  before  lending  his  name 
in  furtherance  of  its  object. 

The  instructions  to  the  jury  in  our  opinion  properly  presented 
the  question  of  the  defendant's  liability,  and  is  in  harmony  with  the 
views  already  expressed.  Nor  can  the  defendant  complain  of  the 
refusal  to  charge  that  such  liability  did  not  exist  if  the  defendant 
supposed  himself  to  be  the  president  of  a  legally  constituted  bank. 
His  assumption  of  the  office  of  j>resident  is  a  positive  act,  the  con- 
sequences of  which  he  cannot  evade  by  his  failure  to  inquire  into 
the  existence  and  character  of  the  organization  of  which  he  becomes 
the  head.  This  is  equivalent  to  a  direct  indorsement,  challenging 
the  confidence  of  all,  who  knew  of  his  own  superior  business 
qualifications,  in  the  institution  supposed  to  be  under  his  care. 

It  is  not  an  act  of  good  faith  to  accept  the  place  with  its  attendant 
responsibilities  without  making  the  proper  inquiries,  and  thus  know- 
ing the  real  condition  of  this  patronized  applicant  for  public  favor 
and  for  business,  and  the  iiublication  of  his  name  with  his  concur- 
rence is  a  direct  sanction  to  the  enterprise  itself. 

[Omitting  a  question  of  damages.] 

There  is  no  error,  and  the  plaintiff  will  have  judgment  for  the 
residue  and  unremitted  part  of  the  verdict. 

'No  error.  Judgment  afflrmed. 


RiGGS  \.  Roberts. 

(85N.  a]51.) 

Bankruptcy — diseliarge  —  new  promim 

To  revive  a  debt  discharged  in  bankruptcy,  there  must  be  a  distinct  and 
specific  promise.  A  mere  acknowledgment  of  the  debt,  although  implying 
a  promise  to  pay,  is  not  sufficient.* 

*  See  to  same  effect,  Shockey  v.  MUbt  (71  Ind.  288),  36  Am.  Rep.  196. 
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ACTION  on  a  bond  executed  by  defendant's  inteetate.  Defense 
a  discharge  in  bankruptcy.  Evidence  yrBtt  introduced  or  of- 
fered of  declarations  by  the  deceased  that  ho  had  let  the  plaintiff 
have  a  cow  and  a  calf  in  part  payment,  and  expected  to  pay  every 
debt  he  owed;  and  had  asked  the  plaintiff  if  lie  would  take  a  cer- 
tain tract  of  land  for  what  he  owed  him;  and  had  said  he  was  in- 
debted to  the  plaintiff  and  expected  to  pay  him  out  of  some  land. 
The  plaintiff  was  nonsuited. 

D.  O,  FowUy  for  plaintiff. 

J.  W.  Oraham,  for  defendant. 

Smith,  C.  J.  [Omitting  consideration  of  the  statute  of  limits* 
tions.]  But  if  the  statute  were  put  out  of  the  way,  the  discharge 
under  the  decree  in  the  bankrupt  court  remains  an  unsurmounted 
barrier  to  the  maintenance  of  the  action. 

In  order  to  its  removal  the  promise,  though  not  required  to  be  in 
writing,  must  be  "distinct  and  specific,"  and  "a  mere  acknowl- 
edgment of  the  debt,  though  implying  a  promise  to  pay,"  in  the 
language  of  the  court  in  Kirkpatrich  v.  Tattersally  13  M.  &  W.  7G5, 
and  as  approved  and  repeated  in  Fraley  v.  Kelly ,  67  N.  C.  78, 
"would  amount  to  no  more  than  an  account  stated,  and  though  in 
writing  would  be  a  promise  which  the  certificate  would  bar. " 

So  Lord  Ellenborough  instructed  the  jury  :  "You  ought  to 
be  satisfied  that  the  defendant  made  a  distinct,  unequivocal  promise 
to  pay,  befoi*e  he  is  placed  again  in  the  responsible  situation  from 
which  the  law  has  discharged  him."  Fleming  v.  Hayne,  1  Stark. 
370 ;  Henly  v.  Lanier,  75  N.  0.  172. 

The  vague  and  indefinite  language  imputed  to  the  intestate, 
would  hardly  be  deemed  sufficient  to  repel  the  statute  before  the 
reviving  promise  was  required  to  be  in  writing,  under  the  ruling  in 
the  case  of  Faison  v.  Bowdeny  72  N.  C.  405,  where  the  deceased 
testator  had  said  to  the  plaintiff,  his  attending  physician,  to  whom 
he  was  largely  indebted  for  professional  services,  "  I  can't  pay  you 
what  I  owe  you,  but  I  will  pay  you  soon,  or  next  winter.  I  need 
what  money  I  have  now  for  building,  and  it  will  do  you  more 
good  to  get  it  in  a  lump."  This  was  held  to  be  insufficient  to  repel 
the  plea,  and  the  court  say  :  *^  The  rule  to  be  gathered  from  the 
numerous  cases  to  which  we  were  referred  by  the  counsel  may 
be  thus  expressed  — *  the  new  promise  must  be  definite  and  show 
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the  nature  and  amount  of  the  debt,  or  must  distinctly  refer  to  some 
writing  or  to  some  other  means  by  which  the  nature  and  amount 
of  it  can  be  ascertained.  Or  there  must  be  an  acknowledgment  of 
a  present  subsisting  debt  from  which  a  promise  to  pay  such  debt 
may  be  implied/  and  it  is  added,  ^  there  is  nothing  in  the  conyer- 
sation  given  in  evidence  which  would  enable  any  one  to  ascertain 
ii^  amount.'" 

But  a  more  distinct  promise  is  required  to  deprive  a  bankrupt  of 
the  exemption  secured  by  his  certificate,  and  it  is  held  by  the  Su- 
preme Court  of  Massachusetts  that  even  a  payment  of  interest  or 
principal  indorsed  on  the  note  by  the  debtor  himself  is  insufficient 
to  wan^ant  a  jury  in  inferring  a  new  promise  to  pay  the  residue  of 
the  debt.  Merriam  v.  Bayley,  1  Gush.  77 ;  Cambridge  Inst  far 
Savings  v.  Littlefield,  6  id.  210.  See  also  1  Pars,  on  Cont.  381;  1 
Chit,  on  Cont.  263. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

No  error.  Judgment  affirmed, 


Scott  v.  Battle. 

(85  N.  C.  181.) 


Marriage  —  married  toaman'i  invalid  deed  —  claim  for  purehaee-meney  — 

beUermerU, 

A  married  woman's  deed,  unless  execated  in  conformity  to  the  statute,  is  ab- 
solutely void;  the  vendee  has  no  lien  on  the  land  for  the  porchase-money 
paid,  and  by  her  consumed,  nor  any  right  of  action  therefor  against  the 
woman  personally  ;  nor  can  he  recover  for  his  betterments,  nor  can  inno^ 
cent  purchasers  under  his  mortgage  be  alio  wed  therefor  except  as  against  her 
claim  of  damages  for  use  and  detention.* 

A  CTION  to  recover  land.     The  opinion  states  the  case, 

Davis  S  Cooke  and  Gilliam  A  Qatling,  for  plaintifF.  % 

Btmn  S  Battle,  for  defendant. 

RuFFiK,  J.  This  cause  comes  here  upon  an  agreed  statement  of 
facts  in  substance  as  follows : 

See  SM/oen  v.  Sbmmom  (M  IIIm.  09X0i  88  Am.  Bep.  879. 
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In  the  year  1845,  the  plaintiff  intermarried  with  one  T.  H.  Scott, 
and  lived  with  him  nntil  the  year  1850,  when  she  separated  her- 
self from  him  and  from  that  time  nntil  his  death,  in  1876,  they  lived 
apart  with  the  exception  of  one  short  interval — he  at  no  time  after 
the  day  of  their  first  sejiaration  assuming  any  control  over  her 
projjerty. 

At  the  time  of  her  marriage,  the  plaintiff  was  seized  in  fee  of  the 
land  in  controversy,  and  continued  to  possess  the  same  until  the  7th 
day  of  December,  1858,  when  she  conveyed  it  to  her  brother,  the  de- 
fendant L.  F.  Battle,  by  a  deed  to  which  her  husband  was  not  a 
party.  The  deed  was  attested  by  two  witnesses,  and  in  1872  it  was 
admitted  to  probate  upon  the  oath  of  one  of  tliem,  and  registered 
without  her  being  privily  examined  in  regard  thereto. 

At  the  time  of  the  execution  of  the  deed,  the  said  L.  F.  Battle 
gave  his  note  to  the  plaintiff  for  WOO  iipon  which  she  brought  suit, 
and  at  spring  term,  1870,  recovered  judgment  for  the  full  amount 
of  principal  and  interest,  and  in  1871,  collected  the  same  in  full 
and  used  the  money. 

On  the  14th  day  of  March,  1870,  just  after  the  recovery  of  said 
judgment,  the  defendant  L.  F,  Battle  borrowed  the  sum  of  ♦3,000 
of  one  Trevathan,  and  executed  a  mortgage  upon  the  said  land  as  a 
security  therefor,  and  failing  to  pay  the  same,  the  said  Trevathan 
sued  for  a  foreclosure  and  obtained  a  decree  under  which  the  land 
in  question  was  sold  by  a  commissioner,  when  the  defendaiits  Cobb 
and  Batchelor  became  the  purchasers  and  took  a  deed  inider  the 
sanction  of  the  court  in  December,  1877. 

The  said  Trevathan  had  no  notice  of  any  defect  in  the  title  of  L. 
F.  Battle  at  the  time  he  took  the  mortgage,  unless  the  deed  which 
plaintiff  had  given  to  defendant  Battle  was  notice.  Neither  had 
defendants  Cobb  and  Batchelor  notice  of  such  defect,  except  such 
as  was  given  to  them  by  this  action  which  was  instituted  in  May, 
1877,  and  was  pending  at  the  time  of  their  purchase  —  though  they 
and  L.  F.  Battle  had  notice  of  plaintiff's  coverture. 

During  the  time  that  L.  F.  Battle  was  in  possession  of  the  land 
he  put  upon  it  permanent  improvements. 

In  1859  one  W.  L.  Battle  died,  leaving  a  will  by  which  he  be- 
queathed to  defendant  L.  F.  Battle,  property  valued  at  110,000, 
and  charged  him  with  the  sum  of  11,000  to  be  paid  to  plaintiff  for 
the  benefit  of  herself  and  daughters  —  the  interest  to  be  used  in 
their  education  and  the  principal  to  be  theirs  at  the  death  of  plaint- 
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ijff.     Of  the  amount  thus  bequeathed  there  has  been  paid  only  the 
sum  of  •320  in  1876,  and  the  plaintiff  has  been  compelled  to  ad- 
vance her  own  money  for  the  education  of  her  daughters. 
The  questions  submitted  for  the  decision  of  the  court  are  : 

1.  Is  the  plaintiff  entitled  to  rccover  the  possession  of  the  land  ? 

2.  If  so,  is  she  liable  to  a  charge  for  the  purchase-money  paid 
her  by  the  defendant  Battle,  and  is  the  same  a  lien  on  the  land  ? 

3.  Is  she  liable,  and  the  land  subject  to  a  lien,  for  the  value  of 
the  improvements  put  upon  it  by  said  defendant  ? 

4.  If  so  liable  for  purchase-money  and  improvements,  is  she  per- 
mitted to  use  as  a  counter-claim  the  amount  still  due  her  from  said 
defendant  upon  tlie  legacy  to  herself  and  daughters  ? 

The  iilaintiflf's  right  to  the  possession  of  the  land  cannot  be 
questioned.  The  statute  imperatively  says  that  in  order  to  effectu- 
ally pass  the  estate  of  a  married  woman  in  lands,  the  conveyance 
must  be  executed  jointly  with  her  husband,  and  after  due  proof  or 
acknowledgment  thereof  as  to  him,  she  shall  be  privily  examined 
as  to  her  voluntary  assent  thereto.     Bat.  Rev.,  ch.  35,  §  14. 

To  properly  understand  the  effect  of  these  provisions,  it  is  nec- 
essary to  remember  that  the  statute  is  an  enabling,  not  a  disabling 
one. 

At  common  law  a  married  woman  could  not  by  uniting  with  her 
husband  in  a  deed  effectually  convey  lands  of  which  she  was  seized 
in  her  own  right,  and  there  was  but  one  mode  known  to  the  law  by 
which  she  could  do  so,  to  wit,  by  uniting  with  him  in  levying  a 
fine.  TJiis  she  was  permitted  to  do  because  it  was  supposed  that 
the  publicity  of  the  occasion  (it  being  done  in  the  face  of  the 
court),  and  the  care  used  by  the  judge  to  ascertain  by  a  private  ex- 
amination whether  her  assent  was  freely  given,  afforded  sufficient 
protection  against  the  undue  influence  or  authority  of  her  husband. 
The  statute  confers  upon  her  the  i)owcr  to  convey  by  a  simpler 
mode,  but  it  prescribes  the  terms,  and  without  their  strict  observ- 
ance the  act  stands  as  it  would  at  common  law  —  absolutely  null 
and  void.  The  instniment  executed  by  the  present  plaintiff  to  the 
defendant  Battle,  lacked  both  of  the  essential  elements  to  consti- 
tute it  her  deed —  its  joint  execution  by  the  husband  and  her  own 
private  examination  —  and  consequently  it  is  wholly  inoperative. 
Oreeii  v.  Branion,  1  Dev.  Eq.  500;  Asketa  v.  Daniel,  5  Ired.  Eq. 
321;  Kerns  v.  Peeler,  4  Jones,  220;  Harris  v.  Jenkins,  72  N.  0. 
183. 
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It  would  seem  that  the  same  reasoning  must  be  a  full  answer  to 
the  defendant's  demand  upon  the  plaintiff  for  the  restoration  of  the 
purchase-money  which  she  has  received  and  used. 

The  incapacity  of  a  married  woman  in  law  is  not  restricted  simply 
to  conveyances  of  her  estate  by  deed^  but  extends  to  every  contract, 
rendering  her  utterly  unable  to  make  any  that  can  ni!cct  her  estate 
either  real  or  personal,  except  such  as  is  technically  known  as  her 
separate  estate,  that  is,  such  as  may  have  been  settled  upon  her  by 
express  deed  or  other  instrument. 

In  no  case  will  the  law  imply  a  promise  on  her  part,  and  every 
one  who  deals  with  her  is  held  to  do  so  with  a  knowledge  of  her 
disability. 

It  is  this  disability  of  a  married  woman  to  make  any  contract, 
which  we  think  distinguished  her  case  from  those  in  which  a 
purchaser  under  a  parol  contract,  void  under  the  statute,  has  been 
allowed  his  claim  for  a  restoration  of  the  purchase-money  paid  and 
compensation  for  his  betterments.  In  such  cases  the  ruling  of  the 
court  has  proceeded  upon  the  idea  that  though  tlie  contract  be 
void,  the  party  making  it  had  capacity  to  do  so,  and  tlie  very 
ground  of  the  relief  granted  is  that  the  vendor,  by  making  such  an 
agreement  and  thereby  inducing  the  vendee  to  expend  his  money 
on  the  land,  has  obtained  an  unconscientious  advantage  which  a 
court  of  equity  will  not  permit  him  to  use.  But  am  tliis  reasoning 
hold  good  when  there  exists,  as  in  the  case  of  a  feme  covert,  no 
power  to  contract,  and  when  indeed  the  la^y;  itself  declares  she 
BhaM  not  do  so  ?  We  are  referred  however  to  the  case  of  Daniel  v. 
Orumplery  75  N.  0.  184,  as  one  in  which  the  rule  just  spoken  of, 
governing  jiarol  contracts  for  the  sale  of  land,  was  applied  to  such 
an  agreement  to  sell  by  a  married  woman,  and  she  was  not  pennitted 
to  oust  her  vendee  untU  she  had  repaid  the  purchase-money  and 
the  cost  of  improvements.  On  looking  to  the  case,  the  fact  that 
the  i)laintiff  was  a  married  woman  seems  not  to.  have  been  observed 
.  by  the  court,  at  least  thei'e  is  no  mention  made  of  that  circumstance 
in  the  opinion.  So  far  as  we  can  see,  the  point  passed  sub  hilentiOy 
as  if  it  had  been  the  case  of  an  ordinary  vendor,  resting  under  no 
disability,  seeking  to  avoid  his  parol  agreement ;  and  regarding  the 
decision  to  be  inconsistent  alike  with  precedent  and  jirinciple,  wo 
do  not  feel  at  liberty  to  follow  it. 

In  the  case  of  Aslcmo  v.  Daniel^  5  Ired.  Eq.  321,  it  is  said  that 
the  deed  of  a  feme  covert,  until  she  is  privily  examined  by  the 
Vol..  XXXIX  —  88 


698  NORTH  CAROLINA, 


Soott  v.  Battie. 


proper  authorities,  is  mere  blank  paper,  so  utterly  void,  that  eyenif 
it  contain  a  stipulation  in  her  own  behalf,  she  cannot  hare  the 
benefit  thereof. 

In  Gre»fh  v.  Branton,  1  Dey.  Eq.  500,  the  court  say  that  a  feme 
covert  can  be  bound  as  to  her  land,  in  only  two  ways,  first  by  her 
deed  executed  jointly  with  her  husband,  with  her  privy  examina- 
tion thereto,  and  secondly,  by  the  judgment  of  a  competent  court; 
and  that  if  her  deed  bo  not  executed  as  required  by  law,  it  is  an 
absolute  nullity,  under  which  no  equity  whatsoever  can  be  set  up. 

In  1  Bishop  on  Married  Women,  §  699,  the  principle  is  thus 
stated  :  If  tliere  is  a  defect  in  the  wife's  conveyance  rendering  it 
void  at  hiw,  it  is  eqally  so  in  a  court  of  equity,  and  even  though  the 
purchase-money  has  been  paid. 

In  Martin  v.  Dwelly,  6  Wend.  9;  21  Am.  Dec.  245;  the  court  of 
en-ors  for  the  State  of  New  York  held  that  a  deed  for  lands  executed 
by  a  married  woman,  but  not  acknowledged  pursuant  to  the  statute, 
was  absolutely  void,  and  was  in  no  wise  aided  by  the  payment  of 
the  purchase-money.  And  so  far  from  holding  that  the  wife's  land 
was  subject  to  the  lien  of  such  purchase-money,  there  was  a  clear 
intimation  on  the  part  of  the  court  that  the  purchaser's  only  chance 
for  redress  was  against  the  estate  of  the  husband,  and  leave  was  given 
him  to  amend  his  bill  so  as  to  present  his  demand  in  that  shape. 

The  Supreme  Court  of  Ohio,  in  the  case  of  Puroell  v.  Gosham, 
17  Ohio,  105,  say  that  no  precedent  can  bo  found  of  a  decree 
against  a  married  wojnan  to  convey  lands  upon  the  ground  of  her 
having  agreed  to  do  so,  whether  upon  a  full  consideration  paid  or 
not,  and  the  fraud  of  the  wife  in  the  transaction  can  make  no 
difference. 

And  this  court,  in  the  case  oijo7ies  v.  CoJien,  82  N.  C.  75,  where 
a  husband  and  wife  disaffirmed  a  deed  for  the  wife's  land  made 
during  coverture,  on  the  ground  of  her  infancy,  held  that  the  pur- 
chase-money paid,  and  which  had  been  received  by  the  husband,  was 
his  individual  debt,  without  once  suggesting  that  it  created  any  lien 
upon  the  wife's  land,  which  was  the  subject  of  the  sale. 

Upon  i)rinciple  too  it  seems  impossible  to  conceive  that  the  law 
will  ever  permit  that  to  bo  done  indirectly  which  it  forbids  to  be 
done  directly,  or  that  it  will  give  its  countenance  to  a  doctrine  which 
must  subvert  its  whole  theory  in  regard  to  the  contracts  of  married 
women.  To  do  so  would  be  equivalent  to  saying  that  a  feme  covert 
cannot  by  express  deed,  unless  privately  examined  thereto,  convey 


OCTOBER  TERM,  1881.  699 

Scott  Y.  Battle. 

or  charge  her  lands,  and  yet  may,  by  a  mere  contract  to  sell  and  the 
acceptance  of  the  purchase  money,  create  such  a  lien  upon  it  as  the 
court  of  equity  will  enforce  by  a  sale  against  her  will. 

If  this  be  tolerated,  then  the  statute  intended  to  regulate  the 
contracts  of  a  married  woman  has  no  longer  any  virtue  left  in  it, 
and  all  the  teaching  of  the  common  law  as  to  her  disability  is  swept 
away. 

As  to 'her  not  being  privileged  to  commit  a  fraud,  there  can  grow 
no  fraud  out  of  the  contract  of  a  married  woman.  It  stands  upon 
its  own  strength  both  in  law  and  equity.  If  perfect,  then  well  and 
good;  if  imperfect,  then  it  is  an  absolute  nullity,  no  matter  upon 
what  consideration;  and  as  said  in  Towles  v.  Fisher^  77  N.  C.  438, 
no  one  can  reasonably  rely  upon  the  contract  of  a  married  woman, 
or  on  a  representation  as  to  her  intentions,  which  at  best  is  in  the 
nature  of  a  contract,  and  by  which  he  must  be  presumed  to  know 
that  she  is  not  legally  bound;  and  it  is  only  in  the  case  of  a  pure  tort 
altogether  disconnected  with  a  contract  that  any  estoppel  against 
her  can  operate. 

If  in  a  case  like  the  present  a  feme  covert  should  retain  and  have 
actually  in  hand  the  money  paid  her  as  the  consideration  for  her 
imperfect  and  disaffirmed  contract,  her  vendee  would  be  permitted 
to  recover  the  same  at  law,  or  if  he  had  converted  it  into  other 
property  so  as  to  be  traceable,  he  might  pursue  it  in  its  new  shape 
by  a  proceeding  in  reniy  and  subject  it  to  the  satisfaction  of  his  de- 
mand. But  if  she  has  consumed  it,  as  it  is  admitted  this  plaintiff 
has  done,  the  party  paying  it  is  without  remedy;  and  this,  because 
of  the  policy  of  the  law  whch  forbids  all  dealings  with  femes  covert, 
unless  conducted  in  the  manner  prescribed  by  the  statute,  and  which 
throws  the  risk  in  every  such  case  upon  the  party  that  knowingly 
deals  with  her. 

We  hold  therefore  that  the  plaintiff  is  not  personally  liable  to  a 
charge  for  the  money  paid  her  by  the  defendant  Battle,  nor  is  her 
land  in  controversy  subject  to  a  lien  therefor. 

The  question  as  to  the  improvements  put  upon  the  plaintiff's  land 
stands,  we  think,  upon  a  different  footing  from  that  concerning  the 
purchase-money  paid,  and  should  be  determined  by  reference,  not 
merely  to  the  invalidity  of  her  contract  of  sale,  but  to  the  bona  fide 
belief  of  the  party  making  them  as  to  the  character  of  the  title 
under  which  he  held  possession  at  the  time.  Admitting  the  plaint- 
iff's deed  to  be  wholly  void  ab  initio^  all  she  can  ask  is  to  get  back  her 
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own,  and  at  its  original  yalne,  together  with  a  just  compensation 
for  its  use  in  the  meantime  by  way  of  reasonable  rents.  All  else 
above  this  is  the  fruit  of  another's  labor  or  money  bestowed  upon 
the  premises,  and  she  can  have  no  claim  to  be  enriched  thereby, 
provided  it  was  innocently  done,  and  in  an  honest  belief  that  the 
party's  title  to  the  land  was  good.  But  on  the  other  hand,  if  not 
done  bona  fide,  and  the  party  making  the  improvements  should 
know  that  his  claim  to  the  land  was  not  a  valid  one,  then  the  law 
deems  it  his  folly,  and  will  allow  him  no  compensation  therefor. 
And  especially  should  this  be  so  if  he  act  knowingly  under  a  con- 
tract which  the  law  declares  void,  because  against  its  well  known 
policy. 

As  has  been  several  times  said,  this  equity  concerning  better- 
ments is  of  recent  growth,  and  it  has  been  diversely  applied  by  dif- 
ferent courts  according  to  what  seemed  to  them  to  be  natural 
equities  growing  out  of  the  facts  presented  in  the  several  cases;  and 
as  might  be  expected  in  such  a  state  of  things,  the  decisions  some- 
times run  counter  to  each  other,  thus  proving  the  necessity  for  the 
establishment  of  some  fixed  rales  in  regard  to  the  matter,  and  a 
strict  adherence  to  them  in  order  that  the  law  may  be  known,  and 
the  rights  of  parties  depend  thereon,  and  not  upon  the  discre- 
tion of  the  judges  and  their  peculiar  sense  of  what  is  equitable  and 
right. 

In  the  very  recent  case  of  Wluirion  v.  Moore,  84  K.  C.  479  ;  s. 
c,  37  Am.  Rep.  627,  this  court  took  the  position  that  the  party 
claiming  for  betterments  must  show  not  only  that  he  meliorated  the 
land,  but  that  he  did  so  under  an  honest  conviction  that  the  land 
was  his  ;  and  it  was  there  held  that  the  constructive  notice  to 
be  derived  from  the  registration  of  a  mortgage,  was  sufficient  to  bar 
the  claim ;  and  still  more  plainly  was  this  principle  illustrated  in 
the  case  of  Reed  v.  Bxiim,  reported  in  the  same  volume  at  page  430. 
There  the  plaintiff  sought  to  avoid  his  deed  upon  the  gix)und  of 
duress,  and  was  allowed  to  do  so,  but  was  charged  with  the  amelio- 
rations by  which  the  vendible  value  of  the  land  was  increased, 
and  in  delivering  the  opinion  of  the  court  the  present  chief  justice 
justifies  the  charge  upon  the  express  ground  that  it  was  the  duty  of 
the  plaintiff  to  have  moved  promptly  to  have  his  deed  vacated,  and 
that  by  his  not  doing  so,  the  other  party  might  reasonably  have  in- 
ferred a  purpose  not  to  do  it  at  all,  and  therefore  might  innocently 
and  under  an  honest  belief  of  title  have  made  the  improvements* 
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The  case  of  Thomas  v.  Thomas,  16  B.  Monr.  420,  to  which  our  at- 
tention hafi  been  kindly  directed  by  a  disinterested  gentleman  of 
the  bar,  is  on  all  fours  with  the  present.  There  the  land  of  a  feme 
covert  was  sold  and  conveyed  by  the  deed  of  herself  and  husband, 
but  so  imperfectly  acknowledged  by  her  as  to  be  inoperative.  The 
purchaser  made  improvements  and  resold  to  another  who  made  ad- 
ditional improvements,  and  the  question  was  whether  the  wife 
should  account  for  the  same.  The  court,  being  the  Court  of  Appeals 
for  the  State  of  Kentucky,  held  that  she  should  not  account  for 
those  made  by  the  first  purchaser  who  had  notice  of  the  defect  in 
his  title,  and  could  not  therefore  be  considered  as  having  expended 
His  money  innocently,  but  should  account  for  those  made  by  the 
sub-purchasers  who  acted  under  an  honest  belief  as  to  the  sound- 
ness of  their  title.  This  we  think  is  the  correct  principle,  and  we 
have  found  no  case  in  which  compensation  for  improvement  has 
ever  been  allowed  to  a  conscious  wrong-doer. 

Applying  this  principle  to  the  case  in  hand  we  conclude  that  the 
defendants  Cobb  and.Batchelor  cannot  be  allowed  their  claim  for 
the  improvements  made  upon  the  land  in  question.  They  have 
"to  work  out  their  equity  "  through  their  co-defendant  Battle,  and 
can  occupy  no  higher  ground  than  he  did,  and  he  was  in  law  a  tres- 
passer at  the  time  he  made  the  improvements,  and  was  known  to 
himself  so  to  be.  The  law  would  be  unfaithful  to  itself  to  com- 
pensate a  party  for  any  loss  sustained  in  so  tortious  a  transaction. 
Still  when  the  jury  come  to  inquire  into  the  plaintiff's  damages  on 
account  of  the  use  and  detention  of  her  lands,  they  will  be  at  lib- 
erty, and  indeed  in  duty  bound,  to  make  a  fair  allowance  out  of  the 
same  for  improvements  of  a  jiermanent  character  and  such  as  she 
will  have  the  actual  enjoyment  of.  That  such  an  allowance  could 
properly  be  made  by  the  jury  was  said  in  Dowd  v.  Fawcett,  4  Dev. 
92,  notwithstanding  it  was  at  the  same  time  adjudged  that  the  de- 
fendant's claim  for  improvements  as  such  would  not  be  recognized 
by  the  court. 

This  renders  it  unnecessary  that  we  should  determine  the  right 
of  the  plaintiff  to  use  her  demand  for  her  unpaid  legacy,  as  a  de- 
fense to  the  counter-claim  set  up  in  the  answer,  and  we  forbear  to 
do  so  though  it  would  seem  at  first  blush  that  her  case  comes  within 
the  rule  of  an  equitable  set-off  as  applied  in  the  case  of  Elliott  y. 
Pooh  6  Jones  Eq.  42. 

The  judgment  of  this  court  is  that  the  plaintiff  is  entitled  to  re- 
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cover  the  possession  of  the  land  sued  for^  and  that  neither  she  nor 
her  land  is  subject  to  any  charge  for  the  purchase-money  paid  or 
the  improvements  made  by  the  defendant  L.  F.  Battle^  and  to  this 
extent  the  judgment  of  the  court  below  is  reversed. 

Let  this  be  certified  to  the  Superior  Court  of  Kash  county  to  the 
end  that  the  case  may  be  proceeded  with  according  to  law. 

In  our  discussion  of  this  case  it  will  be  understood  of  course  that 
we  have  been  speaking  throughout  with  reference  to  the  law  as  it 
stood  prior  to  the  adoption  of  our  recent  marriage  act. 

Per  Curiam.  Modified. 


Bank  v.  Alexakdbb. 

(86  N.  C.  868.) 

Surety —  liaHlUyfor  amount  ieoured  by  prindpaTi  cmignment. 

A  creditor  having  received  a  portion  of  his  claim  under  his  debtor's  general 
assignment,  cannot  afterward  assert  a  claim  for  that  portion  against  a  surety 
for  the  debt. 

ri1HE  opinion  states  the  case.  The  court  below  allowed  the  plaint- 
X  iff  to  prove  the  full  amount  of  his  claim  against  the  estate  of 
the  defendant's  testator. 

Wilson  £  Son,  for  defendant. 

Smith,  C.  J.  The  partnership  firm  of  Walter  Brem  &  Martin, 
in  June  and  July,  1876,  executed  five  promissory  notes  in  the 
aggregate  sum  of  $15,500  payable  at  60  days  to  Thomas  H.  Brem, 
by  whom  they  were  indorsed  to  the  plaintiff.  The  indorser  died 
in  the  last  mentioned  month,  leaving  a  will  and  appointing  the  de- 
fendant his  executor,  who  having  completed  his  administration  has 
assets  to  be  apportioned  among  the  creditors  and  insufficient  to  pay 
in  full.  On  November  30,  1877,  the  principal  debtors  made  an 
assignment  for  the  benefit  of  their  creditors,  from  the  proceeds  of 
which  the  plaintiff  has  received  and  applied  to  the  notes  a  payment 
of  ^^  per  cent  of  the  amount  due.  The  plaintiff  now  proposes  to 
prove  against  the  testator's  estate  the  full  amount  of  the  notes 
without  deduction  of  the  sum  paid,  and  claims  to  share  upon  the 
basis  of  an  unreduced  debt  in  the  pro  rata  distribution  of  the  fund 
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in  the  hands  of  the  executor,  upon  the  authority  of  the  decision  in 
Brown  v.  Bank,  79  N.  C,  244  ;  and  this  is  the  matter  in  contest 
in  the  action.  That  case  furnishes  no  support  to  the  present 
demand.  There  the  assignors  in  their  respective  deeds  conveyed 
pro])erty  to  secure  the  same  debts,  in  some  of  which  the  assignors 
in  one  deed  were  principals  and  the  assignors  in  the  other  were 
sureties  ;  and  in  the  other  secured  debts  their  relations  were  re- 
versed. It  was  held  that  the  indebtedness  was  equally  provided  for 
in  both  conveyances,  and  that  each  contemplated  a  distribution 
upon  that  basis,  which  was  not  disturbed  by  priority  in  date  of 
execution  or  in  closing  the  trusts.  The  practical  results  of  the  two- 
fold assignment  are  thus  stated  in  the  opinion  :  ^^  The  surety  whose 
estate  pays  is  at  once  subrogated  to  the  rights  of  the  creditor  as  to 
the  sum  paid,  and  thus  the  unpaid  part  would  remain  the  property 
of  the  bank,  and  the  part  paid  would  belong  to  the  surety.  But  as 
both  2)rincipal  and  surety  owe  the  entire  debt  to  the  creditor,  he 
would  be  entitled  also  to  receive  the  part  accruing  to  the  surety,  as 
well  as  to  himself  out  of  the  principal  debtor's  estate.^' 

We  discover  no  similarity  in  the  cases.  Here  funds  provided  by 
the  principal  debtors,  who  are  primarily  liable,  have  been  appro- 
priated to  their  own  indebtedness,  nearly  two-thirds  of  whicli  is 
thus  extinguished,  and  the  estate  of  the  testator,  their  surety,  relieved 
of  liability  to  that  extent.  The  present  contention  is  to  revive  the 
discharged  indebtedness  against  the  surety,  for  the  pur^iose  of 
obtaining  a  larger  dividend  from  his  estate.  The  measure  of  the 
provable  debt  is  what  remains  of  it  unpaid,  and  as  the  dis- 
charged part  could  not  be  asserted  against  the  principal,  still  less 
can  it  be  against  tlie  surety  upon  his  subsidiary  liability.  If  the 
relations  of  the  parties  were  reversed,  and  the  surety  had  been  com- 
pelled to  pay  the  debt,  he  would  thus  become  himself  a  creditor  by 
virtue  of  an  equitable  assignment  or  right  of  action  for  money  paid. 
But  there  is  no  analogy  in  the  cases,  and  we  can  see  no  ground  upon 
which  the  present  claim  can  stand. 

There  is  error  in  the  record  and  the  judgment  will  be  entered 
here  according  to  the  case  agreed,  that  the  defendant  go  without 
day.  • 

Error.  Judgment  reversed. 
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(85  N.  C.  868.) 
NuiMnce  —  planing-miU  and  cotton-gin — ir^unetion^ 

The  erection  of  a  planing-mill  and  ootton-gln  will  nol  be  enjoined,  at  the  Bait 
of  one  dwelling  in  the  vicinity,  on  account  of  the  anticipated  noise  and  in- 
crease of  peril  by  fire.     {See  note,  p,  707.) 


M 


OTION  for  injunctioiL     The  opinion  states  the  case.     The 
motion  was  refused. 


Edwards  £  Batchelor,  for  ijlaintiffs. 
W.  H,  You7ig,  for  defendant. 

Smith,  G.  J.  The  defendant  having  began  the  erection  of  the 
necessary  buildings  for  a  planing-mill  and  cotton  gin,  to  be  operated 
by  steam  on  his  lot  adjoining  that  owned  and  occupied  by  the 
plaintiffs  as  their  place  of  residence,  this  action  is  instituted  to 
arrest  the  further  prosecution  of  the  work  upon  the  ground  mainly 
that  the  proposed  use  of  the  houses  when  completed  will  expose 
their  premises  to  increased  perils  of  fire,  and  that  the  noise  from 
working  the  machinery  will  render  their  dwelling  uncomfortable 
and  unfit  for  a  residence.  The  complaint  invokes  the  exercise  of 
the  restraining  power  of  the  court  in  this  early  stage  of  the  enter- 
prise, and  insists  that  the  defendant  should  build  upon  the  rear 
part  of  his  lot,  where  there  is  ample  space  equally  convenient  and 
accessible,  and  thus  avert  the  apprehended  danger  of  fire,  and 
lessen,  if  not  remove  the  annoyance  occasioned  by  the  operations 
carried  on  in  the  mill  and  gin  house  through  the  agency  of  steam 
power.  The  plaintiffs  state  that  a  division  fence  nearly  eight  feet 
high  separates  the  respective  lots,  from  which  the  defendant's 
buildings  are  removed  but  about  nine  feet ;  that  the  planing-mill 
and  gin  house  are  111  feet  apart,  the  first  being  118  feet  and  the 
latter  39  feet  from  their  kitchen,  and  respectively  170  and  67  feet 
from  their  dwelling,  all  the  structures  being  of  wood. 

Numerous  affidavits  were  produced  and  read  upon  the  application 
for  a  preliminary  restraining  order,  upon  the  examination  of  which 
we  find  no  reasons  for  a  dissent  to  the  conclusion  reached  by  his 


OCTOBER  TEBM,  1881.  705 


Domej  ▼.  Allen. 


honor  upon  the  hearing.  Much  of  the  testimony  and  largely  that 
of  the  plaintiffs  express  the  apprehensions  entertained  by  the  wit- 
ness as  to  the  probable  effects  of  the  works  when  in  full  operation, 
in  the  disturbing  noise  produced  and  the  increased  perils  of  fire, 
and  the  consequent  impairment  in  value  of  the  plaintiffs'  premises 
as  a  residence.  Other  testimony  is  as  to  the  public  convenience  to 
be  subserved  by  the  additional  means  of  ginning  provided,  and  the 
public  needs  of  the  mill  in  furnishing  building  materials  required 
in  the  thrifty  and  rapidly  improving  town  in  which  it  is  located. 
Many  of  the  witnesses  say  that  the  noise  and  disturbance  of  trains 
running  on  the  railroad  track,  from  which  the  plaintiffs'  dwelling 
is  distant  forty  yards,  by  night  and  day  greatly  exceed  any  caused 
by  the  defendant's  operations,  and  while  there  is  a  concurrence  in 
the  opinion  that  these  erections  may  become  annoying  and  a  source 
of  discomfort  to  the  plaintiffs  and  their  family,  rendering  their 
residence  less  desirable  and  of  less  market  value  m  such,  the  pre- 
ponderance is  greatly  in  favor  of  the  public  advantages  to  be  derived 
from  both  establishments. 

Some  of  the  witnesses,  and  among  them  the  defendant's  engineer 
^ho  has  charge  of  the  engine  and  is  superintendent  of  the  business, 
testify  to  the  superior  character  of  the  machineiy  and  the  careful 
provisions  against  accidents,  and  say  that  very  little  noise  is  made 
by  the  running  of  the  engine  and  gin,  which  then  had  been  in  use 
several  days. 

We  reproduce  these  leading  features  in  the  testimony  to  show 
that  while  the  buildings  erected  for  the  purpose  of  dressing  timber 
and  ginning  cotton,  by  the  motive  power  of  steam,  are  not  necessarily 
nuisances  but  may  become  so  under  some  circumstances,  to  be  de- 
termined by  the  jury,  it  was  eminently  proper  in  the  judge  to 
decline  to  interfere  in  the  case  before  him  and  stop  the  progress  of 
the  work,  before  the  question  of  nuisance  has  been  or  could  be 
decided. 

Nor  was  it  necessary,  for  before  operations  were  commenced  there 
was  no  increased  danger  from  fire,  and  no  disturbing  noise  made 
requiring  judicial  interference,  and  the  relief  could  be  obtained 
after  the  results  were  definitely  ascertained  if  the  plaintiffs  should 
be  found  entitled  to  it. 

The  nuisance  if  incidental  and  not  necessary  to  the  proper  con- 
duct of  the  business,  or  inherent  and  inseparable  from  it,  could 
then  be  abated,  and  the  defendant's  knowledge  of  the  pending  suit 
Vol.  XXXIX  — 89 
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would  take  from  him  all  just  cause  of  complaint  when  it  should  be 
80  adjudged.  But  it  would  be  an  unwise  exercise  of  power,  upon 
such  uncertainty  as  to  the  practical  working  of  an  undertaken 
enterprise,  and  its  consequent  effects,  for  the  court  to  interpose  and 
preyent  its  being  carried  out  with  its  promises  of  substantial  and 
lasting  benefits  to  a  community,  because  of  the  discomfort  and  in- 
convenience a  single  family  or  a  small  number  of  persons  may  ex- 
perience from  its  presence  in  their  vicinity,  so  inconsiderable  when 
weighed  in  the  scale  with  the  public  interests. 

While  it  is  true  that  a  business  lawful  in  itself  may  become  so 
obnoxious  to  neighboring  dwellings  as  to  render  their  enjoyment 
uncomfortable,  whether  by  smoke,  noxious  and  offensive  odors, 
noises  or  otherwise,  and  justify  the  protecting  arm  of  the  law,  yet 
there  must  be  the  ascertained  and  not  probable  effects  apprehended. 
When  the  anticipated  injury  is  contingent  and  possible  only,  or  the 
public  benefit  prepondemtes  over  the  private  inconvenience,  the 
court  will  refrain  from  interfering. 

'^  When  an  injunction  is  asked,"  says  a  recent  author,  '^  to  restrain 
the  construction  of  works  of  such  a  nature  that  it  is  impossible 
for  the  court  to  know  until  they  are  completed  and  in  operation 
whether  they  will  or  will  not  constitute  a  nuisance,  the  writ  will 
be  refused  in  the  first  instance."  High  on  Injunction,  §§  488  and 
489,  note  1. 

So  too  this  extraordinary  remedy  of  prevention  will  not  be  granted 
unless  it  shall  appear  that  the  aggrieved  party  has  no  adequate 
redress  or  reparation  for  his  injury  in  an  action  or  in  a  succession 
of  actions  for  the  recovery  of  damages.  2  Black,  645.  "  Where 
the  injury  is  irreparable,"  declares  Mr.  Justice  Stoby,  "as  where 
loss  of  health,  loss  of  trade,  destruction  of  the  means  of  subsistence 
or  permanent  ruin  to  property  may  or  will  ensue  from  the  wrongful 
act  or  erection,  in  every  such  case,  courts  of  equity  will  interfere 
by  injunction  in  furtherance  of  justice  and  the  violated  rights  of 
property."    Eq.  Jur.,  §  926. 

In  like  manner  Gaston,  J.  remarks,  delivering  the  opinion  in 
Barnes  v.  Calhoiin,  2  Ired.  Eq.  199,  "but  it  (a  court  of  equity)  will 
only  act  in  a  case  of  necessity  when  the  act  sought  to  be  prevented 
is  not  merely  probable  but  undoubted,  and  it  will  be  particularly 
cautious  thus  to  interfere  when  the  apprehended  mischief  is  to 
follow  from  such  establishments  and  erections,  as  have  a  tendency 
to  promote  the  public  convenience." 
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"  It  is  settled  in  respect  to  private  nuisances/'  remarks  Makly,  J., 
delivering  the  opinion  of  the  court  in  the  case  of  "  Ellison  v.  Cbwi- 
miBsioners,  5  Jones  Eq.  57^  the  purpose  of  the  complainant  in 
which  was  to  restrain  the  corporate  authorities  of  the  town  of 
Washington  from  making  use  of  a  lot  adjoining  his  own  residence, 
as  a  place  of  burial  for  the  dead,  '^  that  when  the  nuisance  appre- 
hended is  dubious  or  contingent,  equity  will  not  interfere,  but  will 
leave  complainant  to  his  remedy  at  law  ?" 

"If  a  man,"  says  Peabson,  C.  J.,  in  Hyatt  y.  MyerSy  73  N.  C. 
^2,  "instead  of  contenting  himself  with  the  quiet  and  comfort  of 
a  country  residence,  chooses  to  live  in  a  town,  he  must  take  the 
inconveniences  of  noise,  dust,  flies,  rats,  smoke,  soot  and  cinders, 
etc.,  and  he  cannot  complain  of  the  owner  of  an  adjoining  lot,  by 
reason  of  smoke,  soot  and  cinders  (the  subject  of  complaint  in  the 
case)  caused  in  the  use  and  enjoyment  of  his  property,  provided 
the  use  of  it  is  for  a  reasonable  purpose,  and  the  manner  of  using 
it  is  such  as  not  to  cause  any  unnecessary  damage  or  annoyance  to 
his  neighbors." 

We  subjoin  some  additional  references  furnished  by  the  researches 
of  defendant's  counsel  in  confirmation  of  what  has  been  said. 
Simpson  v.  Justice,  8  Ired.  Eq.  115  ;  Wood  on  Nuis.,  §§  788,  789, 
791,  792  ;  Bason  v.  Perkins,  2  Dev.  Eq.  38  ;  Wilder  v,  Strickland, 
2  Jones  Eq.  386. 

For  these  reasons  it  must  be  declared  there  is  no  error  in  the  re- 
fusal of  the  restraining  order  and  this  will  be  certified. 

No  error.  Judgment  affirmed. 

Novs  BT  THS  Bkportbr.— See,  to  ihe  same  effect,  SMroB  ▼.  Olirmer,  GO  Iowa,  071 ;  s.  o. , 
aSAm.  Rep.  188.  • 

In  WhUaker  y.  Hudmrit  66  Ga.  48,  the  oomplalnant  alleged  that  the  defendant  had  com- 
menced the  erection  of  a  hlaoksmlth  ahop  within  seventy-flTe  feet  of  his  dwelling^houae, 
without  a  neceaiUty  therefor,  as  he  now  has  and  owns  another  in  the  same  Tillage; 
thai  it  is  done  to  annoy  and  worry  him  and  his  family,  and  to  force  upon  him  the 
purchase  of  the  land  upon  which  it  is  to  be  erected,  at  double  the  real  value  thereof; 
and  that  the  shoeing  of  horses,  shrinking  of  tires,  the  unhealthy  and  disagreeable 
smoke  issuing  therefrom,  the  noise  from  the  blowing  of  bellows,  two  of  which  are 
to  be  used,  the  hammering  on  the  anvils,  the  obstruction  of  his  view  to  the  street, 
and  tlje  danger  from  fires,  all  conspire  to  make  the  same  a  nuisance  by  reason  of 
its  location,  and  the  effect  in  diminishing  the  value  of  his  residence,  the  injury  to 
himself  and  family  in  their  comfort  and  happiness*  as  well  as  the  inevitable  loss  of  his 
wife's  health.  Wherefore  he  prayed  an  injunction  against  the  erection  of  the  said  black- 
smith shop. 

The  defendant  answered  the  bill  denying  the  purpose  and  intent  attributed  to  him,  and 
alleging  that  the  lot  Is  worth  the  money  asked  for  it;  that  the  same  was  its  reasonable 
market  value;  that  it  would  not  endanger  the  complainant's  house  from  sparks  or  fire,  as 
he  intended  to  have  forges  of  stone  or  brick,  with  proper  arches,  flues  and  bonnets  on  the 
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tops ;  that  he  ofUy  tntendad  to  work  for  the  pabUc,  and  not  to  annoy  or  alf eot  the  beeltli  or 
comfort  of  complaUit's  wife  or  family;  that  the  shop  does  not  obstruct  the  view  from  cons- 
plainant*s  house;  that  he  does  own  another  shop,  but  it  Is  beyond  the  railroad  depot*  and 
ineonTcnient  for  his  customers. 

The  court  below  having  granted  the  injunction,  the  court  in  review  said:  '*  Whilst  we  ace 
prepared  to  hold  that  a  blacksmith  shop  is  not  a  nuisance  per  80,  yet  as  there  may  be  cir- 
cumstances in  which  it  could  be  shown  that  it  was,  we  are  not  prepared  to  hold,  on  the 
other  hand,  that  in  no  case  can  it  be  shown  by  proof  that  it  was  in  fact  a  nuisance.  Tbm 
granting  of  this  injunction  by  the  chancellor  shows  that  the  evidence,  in  his  opinion,  pre- 
ponderated in  favor  of  the  eomplainant,  and  that  he  would  allow  a  jury  to  pass  thereon, 
and  therefore  we  will  not  Interfere  with  his  Judgment.  And  we  will  add,  that  if  be  had  re* 
fused  it  we  should  not  have  reversed  it,  but  would  have  allowed  the  case  to  have  gone  be- 
fore the  jury  under  the  law,  and  let  it  be  ascertained  upon  the  trial  whether,  in  the  enjoy- 
ment and  exercise  of  a  dear  legal  right,  which  is  not  declared  by  the  law  or  the  courts  to 
be  a  nuisance  per  m,  it  is  possible  that  it  may  be  so  used  as  to  become  a  legal  injuiy  and 
an  infringement  on  the  legal  rights  of  others,  and  therefore  a  nuisance. ' 


It 
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Affenc^ — taU'-deUterjf  to  carrier  —  stoppage  in  fransit  by  agenst — vmige^ 

The  owner  of  cotton  in  the  hands  of  his  agent  sold  it,  and  the  agent  at  his 
direction  delivered  it  to  a  carrier,  taking  a  shipping  receipt,  in  the  name  of 
the  principal,  conditioned  for  the  delivery  of  the  cotton  to  the  parchaaer. 
The  agent  retained  the  receipt,  and  his  draft  on  the  porcbaeer  for  his  ad- 
vances to  the  owner  on  the  cotton  having  been  refused,  he  demanded  and 
received  back  the  cotton  from  the  carrier.  Held,  that  the  parchaaer  ooold 
recover  therefor  from  the  carrier. 

ACTION  for  the  value  of  a  quantity  of  cotton.     The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 

Armfield,  Folk  and  Cilley,  for  plaintiffs. 

Beads,  Busbee  i&  Buslee,  for  defendants. 

Smith,  C.  J.  On  March  10,  1880,  J.  P.  Harper,  one  of  the 
plaintiffs  acting  for  the  jJaintiff  firm,  bought  from  McAnley  ft 
Meacham,  at  Charlotte,  forty-nine  bales  of  cotton  of  which  twenty 
were  then  in  possession  of  their  agents,  Neely  ft  Bro.,  at  Lin  wood, 
on  the  line  of  the  defendant's  road,  and  paid  for  the  same.  By 
direction  of  the  vendors,  Neely  ft  Bro.  on  the  next  day  deliyered 
the  cotton  to  the  defendant  company,  taking  therefor  a  shipping 
receipt  in  the  name  of  their  principals  for  the  transportation  and 
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delivery  of  it  to  the  plaintiffs  at  Icard,  a  station  on  the  Western 
North  Carolina  railroad.  The  receipt  was  retained  and  at  the  same 
time  Neely  &  Bro.  drew  on  the  said  McAuley  &  Meacham  for  a 
sum  over  1700,  a  balance  dne  for  moneys  advanced  in  their  pur- 
chases of  cotton.  Beceiving  a  telegram  from  the  latter  that  the 
draft  would  not  be  paid,  M.  Neely  pursued  and  overtook  the  cotton 
at  Salisbury,  and  presenting  the  receipt  to  the  defendant's  agent  at 
that  place  with  a  demand  for  a  re-delivery,  was  allowed  to  take  it 
from  the  Qustody  of  the  company  and  afterward  converted  it  to  his 
own  use. 

M.  Neely  testified  that  there  W£U3  '*  a  universal  custom  among  cot- 
ton buyers,  when  they  had  not  been  paid  in  full  for  their  advances, 
upon  shipping  cotton,  to  hold  on  to  the  bill  of  lading  as  evidence  of 
their  title." 

The  defendant  requested  the  court  to  instruct  the  jury  : 

1.  That  if  the  custom  testified  to  prevailed,  and  McAuley  & 
Meacham  were  indebted  for  moneys  so  advanced  by  their  agents, 
the  latter  had  still  a  lien  on  the  cotton  and  a  right  to  resume  pos- 
session from  the  defendant. 

2.  That  the  existence  of  this  usage  put  the  plaintiffs  upon  inquiry 
as  to  the  lien,  and  there  was  no  evidence  of  their  having  made  such 
inquiry. 

The  court  charged  that  when  the  defendant  signed  the  bill  of 
lading  it  undertook  to  carry  safely  and  deliver  the  cotton  to  the 
plaintiffs  at  Icard,  and  failing  to  do  so,  is  liable  unless  some  suf- 
ficient excuse  is  shown ;  that  the  contract  of  the  plaintiffs  with 
McAuley  &  Meacham  vested  in  the  former  such  title  as  the  latter 
had  in  the  cotton  ;  and  that  while  M.  Neely  &  Bro.  could  retain 
possession  until  repaid  their  advances,  yet  when  they  marked  the 
bales  with  the  plaintiffs'  name  and  transferred  them  to  the  custody 
of  the  defendant  for  carriage  and  delivery  to  the  plaintiffs  at  the 
place  of  destination,  they  parted  with  their  lien,  and  the  plaintiffs 
having  thus  acquired  full  title  could  recover,  notwithstanding  the 
vague  and  indefinite  custom  governing  the  dealings  between  princi- 
pals and  their  agents  as  shown  in  evidence. 

The  law  applicable  to  the  facts  of  the  case  has  been,  in  our 
opinion,  correctly  explained  in  the  instructions  to  the  jury.  The 
sale  of  a  specific  chattel  by  words  operating  in  presenti  transf era  the 
vendor's  title  to  the  vendee,  with  a  right  to  retain  possession  until 
the  purchase-money  is  paid,  in  the  absence  of  any  contrary  intent 
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expressed  or  implied.  When  the  purchase-monej  is  paid  the  title 
Tests  absolutely  in  the  purchaser,  and  a  right  to  immediate  posses- 
sion. Hilliard  on  Sales,  §§  2  and  4 ;  Jenkins  t.  Jarrelt,  70  N.  C. 
255.  So  a  delivery  of  goods,  bought  and  paid  for,  to  a  carrier  for 
transportation  and  delivery  to  the  purchaser,  is  a  delivery  to  the 
purchaser  himself.  The  carrier  is  in  such  a  case  the  vendee's  agent 
to  receive  and  accept  the  goods.     Hilliard  on  Sales,  §  42. 

The  authorities  are  numerous,  say  the  court,  in  Ober  v.  Smithy 
78  N.  C.  313,  "  to  the  effect  that  a  delivery  of  goods  to  a  carrier 
designated  by  the  purchaser  is  of  the  same  legal  effect  as  a  delivery 
to  the  purchaser  himself,  and  that  it  is  not  necessary  that  he  should 
employ  the  carrier  personally  or  by  some  agent  other  than  the  ven- 
dor," and  the  same  result  follows  when  the  mode  of  transportation 
is  the  usual  or  only  one  existing.  It  is  equally  true  that  the  agent's 
right  to  retain  until  reimbursed  what  he  may  have  paid  out  for  his 
principal  in  purchasing  the  goods,  may  be  surrendered  and  lost  by 
his  execution  of  his  principal's  contract  of  sale  in  making  a  deliv- 
ery to  the  vendee. 

A  lien  is  defined  to  be  ^^a  right  to  hold  possession  of  another's 
property  for  the  satisfaction  of  some  charge  upon  it"  3  Pars,  on 
Cont.  234.  The  right  of  lien  cannot  exist  without  possession  and 
is  an  inseparable  incident  to  possession.  The  surrender  of  the  one 
is  the  extinction  of  the  other,  and  this  applies  with  greater  foroe 
when  the  surrender  is  to  a  purchaser  from  the  vendor  against  whom 
it  exists  in  favor  of  his  factor.     Hill,  on  Sales,  ch.  16,  p.  198. 

The  bill  of  lading  itself  executed  to  the  vendors  and  acknowl- 
edging the  receipt  of  the  cotton  from  them  to  be  conveyed  to  the 
plaintiffs,  so  far  from  evidence  of  title  in  the  agents,  shows  it  to  be 
in  the  plaintiffs,  and  that  the  carrier's  contract  is  in  legal  effect 
with  them.  The  re-delivery  to  the  agents  upon  their  demand  was 
abi*each  of  the  defendant's  contract  and  rendered  the  company 
directly  liable  for  the  value  of  the  surrendered  goods. 

The  "usage"  relied  on  is  wholly  unavailing  to  affect  or  defeat 
the  rights  of  the  true  owners,  and  is  foreign  to  issue  between  the 
parties  to  the  action. 

The  doctrine  of  stoppage  in  transitu  furnishes  no  analogy  favor^ 
ing  the  defendant's  exemption  from  liability,  and  is  but  a  limitation 
upon  the  general  rule  which  deems  delivery  to  a  carrier  to  be  de-^ 
livery  to  the  consignee  purchaser.  It  exists  only  when  the  purchase- 
money  has  not  been  paid  and  the  purchaser  becomes  insolvent,  and 
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is  but  an  extension  of  the  right  of  lien  existing  preyious  to  the  de- 
livery to  the  carrier.  The  vendor  is  in  such  case  permitted  to  re- 
gain possession  before  thq  goods  reach  the  hands  of  the  consignee. 
Actual  as  distinguished  from  constructive  possession  acquired  by 
the  consignee,  puts  an  end  to  the  right  of  stoppage.  Hilliard  on 
Sales,  209,  216,  et  seq.  The  principle  governing  the  relations  of 
these  parties  has  no  application  to  the  present  case. 

The  plaintiffs  have  bought  and  paid  for  the  goods  and  the  de- 
livery vests  in  them  the  title  and  right  of  action  against  the  defend- 
ant for  the  value  of  them. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

No  error.  Judgment  affirmed. 


State  v.  Martik. 

(»  N.  C.  608.) 

Criminal  late  —  a$MttU 


Defendant  advanced  from  the  opposite  nide  of  a  street,  some  twentj  steps  dis* 
tant,  with  a  stick  and  open  knife,  cnrsing  and  threatening  to  kill  the  com- 
plainant. The  complainant  retreated  into  a  store,  and  remained  there  two 
or  three  hoarn;  the  defendant  meanwhile  walking  up  and  down  in  front  of 
the  store  and  threatening  to  whip  him  if  he  came  out.  Held,  an  assault. 
{See  naU,p,  712.) 

/CONVICTION  of  assault.     The  facts  appear  in  the  head-note. 

AUorney-Oeneralt  for  State. 

Ashe,  J.  The  principle  governing  this  case  has  been  decided  by 
several  adjudications  on  the  subject  by  this  court.  The  principle  is, 
that  no  man  by  the  show  of  violence  h£U3  the  right  to  put  another 
in  fear  and  thereby  force  him  to  leave  a  place  where  he  has  the  right 
to  be.  In  the  case  of  State  v.  Shipman,  81  N.  C.  513,  the  defend- 
ant, after  using  threatening  language  with  reference  to  the  prosecutor 
and  in  his  hearing,  advanced  upon  him  with  a  knife,  continuing 
the  use  of  violent  and  menacing  expressions.  The  evidence  left 
it  doubtful  as  to  whether  or  not  the  knife  was  open,  and  when  the 
defendant  got  within  five  or  six  feet  of  the  prosecutor,  the  latter 
8aid,  **  I  shall  have  to  go  away,'' and  withdrew  from  the  work  upoa 
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which  he  was  engaged.  It  was  held  that  the  defendant  was  properly 
convicted  of  an  assault.  And  in  State  y.  Batoles,  65  N.  C.  334,  it 
has  been  decided  that  if  a  person  be  at  a  place  where  he  has  a  right 
to  be,  and  four  other  persons  with  a  pitchfork,  gun,  etc.,  by  follow- 
ing him,  and  using  threatening  and  insulting  language,  put  him  in 
fear,  and  induced  him  to  go  home  sooner  than,  or  in  a  different 
way  from  the  one  he  would  otlierwise  have  gone,  the  four  are  guilty 
of  an  assault,  although  they  do  not  get  nearer  than  seventy-five 
yards,  and  do  not  take  the  weapons  from  their  shoulders.  See  also- 
State  V.  Hampton,  63  N.  C.  13  ;  State  v.  Church,  63  id.  15. 

There  is  no  error.  Let  this  be  certified  to  the  Superior  Court  of 
Burke  county,  that  further  proceedings  be  had  according  to  this 
opinion  and  the  law. 

No  error.  Judgmeiit  affirmed, 

NoTB  BT  THB  Rbportbr.—  See  SiaJU  ▼.  JVeeZy,  74  N.  O.  425  ;  8.  C,  81  Am.  Bep.  496^ 
As  to  contingent  threats  :  Where  a  man  laid  his  hand  on  his  sword,  and  said.  *if  it 
were  not  assize  time,  I  would  not  laice  such  language  from  you/*  hdd^  no  assault,  as  in- 
tent to  injure  was  disavowed.  Tu2)err(Uev.  Savagt^  1  ^od.  3.  So  where  the  defendant 
raised  his  cane,  within  striking  distance,  shook  it  at  the  prosecutor,  and  said,  **  if  you 
were  not  an  old  man,  I  would  knock  you  down/'  Stadt  ▼.  Croio,  1  Ired.  375.  So  where 
one  raised  his  hand  against  another  within  striking  distance,  and  said,  **  if  it  were  not  for 
your  gray  hairs  I  would  tear  your  heart  out."  Com.  v.  £(/r6, 1  S.  &  R.  817.  But  where 
the  defendant  raised  a  weapon  within  striking  distance^  and  told  another  to  do  a  particular 
thing,  and  ttien  he  would  not  strike,  and  the  thing  was  done  and  he  did  not  strike,  }uidt 
an  assault.  State  v.  Morgan^  3  Ired.  180.  So  where  the  defendant  doubled  up  his  flst  at 
another  and  said,  **  If  you  say  so  again,  I  will  knock  you  down,"  heklt  an  assault.  U.  3» 
▼.  Myers,  1  Cr.  C.  C.  310.  And  so  where  one  within  striking  distance  of  another  clenched 
his  right  hand,  his  arm  being  bent  at  the  elbow  but  not  drawn  back,  and  turning  upon  the 
other  said,  "I  have  a  good  mind  to  hit  you,"  whereupon  the  other  retreated,  heU^ati 
assault.  Slate  ▼.  Hampton^  63  N.  C.  13.  So  where  one  at  church  drew  a  pistol,  but  did  not 
oock  nor  present  it,  and  said  to  the  prosecutor,'*  we  have  no  u«e  for  you  in  ^s  company  ;. 
you  shall  not  come  here  ;  go  back, "  and  the  prosecutor  beginning  to  retire,  followed  him 
a  few  steps,  being  ten  steps  distant,  and  urged  him  to  go  off,  threatening  to  Bhoothim  if  he 
did  not  comply  ;  held,  an  assault.    State  v.  Church,  63  N.  C.  15. 

As  to  the  necessity  for  being  within  reach  :  In  Orajf  ▼.  StatCt  00  Ala.  66,  the  court  said: 
*'  The  first  exception  to  the  charge  is  to  the  words,  *  an  assault  is  an  attempt  to  strike  in 
striking  distance,  or  shoot  in  shooting  distance.*  This  is  the  language  ot  some  of  tbe- 
authorities ;  while  others  are  a  little  more  specific,  and  say  there  must  be  an  attempt, 
coupled  with  a  present  ability  to  inflict  a  batteiy.  Clark's  Manual ,  $$  618,  619,  690, 6SI,  622; 
2  Bish.  Gr.  Law  (6th  ed.),  ii  es,  28, 30,  31 ;  State  y.  Bfaekwea,  9  Ala.  79  :  Jahrmtn  v.  StaU, 
35  id.  3S3  ;  Meredith  v.  State,  60  id.  441.  The  word  '  attempt '  means,  *  to  make  an  effort, 
or  endeavor,  or  a(ri  attack.'  An  attempt  implies  more  than  an  intention  formed.  Some 
stAp  toward  consummation  must  be  taken,  before  the  Intention  becomes  an  attempt. 
■Attempt  to  strike  in  striking  distance,  or  to  shoot  in  shooting  distance,  includes  the  intea* 
tion,  present  ability,  and  some  effort  or  endeavor  to  carry  that  intention  into  execution. 
An  effort  to  strike,  within  striking  distance.  Is  an  aseault."  Riding  after  a  person,  so  as  to 
compel  him  to  seek  shelter  in  a  garden,  has  been  held  an  assault.  3forton  ▼.  Shoppca^  8 
C  &  P.  873.  So  where  the  defendant  advancing  in  a  threatening  attitude,  with  intent  to 
Strike,  so  that  his  blow  would  in  a  second  or  two  have  reached  the  plaintiff,  if  he  had  not 
beOB  stopped,  although  when  stopped  he  was  not  within  striking  distance,   held,  an, 
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naaault.  SUpheru  w.  liyen,  iO.Sc  P.  849  ;  State  ▼.  Vannoy^  65  N.  C.  532.  Aa  offer  to 
strike  by  one  person  rushing  upon  another  is  an  assault  Justifying  self-defense,  although 
the  aggressor  does  not  eome  within  striking  distance,  if  the  other  party  has  recMonable 
ground  to  believe  that  he  will  instantly  receive  a  blow  anJess  he  defends  himself.    Peopis 


State  v.  Chrisp. 

(86N.  C.  6».) 

Oriminal  law  —  nuisance — profane  swearing. 

Profane  Bweanng  in  a  public  place  and  in  the  bearing  of  citizena,  continued  for 
five  minutes,  although  only  on  a  single  occasion,  is  an  indictable  nuisance.  * 

/^ONVICTION"  of  nuisance.     The  opinion  states  the  case. 

Attorney- Qeneraly  for  State. 
W.  0.  MunroBy  for  defendant. 

RuFFiif^  J.  The  indictment,  under  which  the  defendant;  stands 
convicted,  in  effect  'charges  that  on  a  day  certain,  in  the  county  of 
Greene,  in  the  public  streets  of  the  town  of  Snow  Hill,  and  in  the 
presence  and  hearing  of  divers  citizens  of  the  State  then  and  there 
assembled,  and  in  the  presence  and  hearing  of  divers  other  citizens 
then  and  there  passing  and  repassing,  the  defendant  did  curse  and 
swear  in  a  loud  voice,  and  did  utter  the  profane  words  set  out  in 
the  indictment;  and  did  then  and  there  and  for  the  space  of  five 
minutes  continue  to  utter  and  frequently  repeat  the  said  words  in 
the  presence  and  hearing  of  the  said  citizens  then  and  there  being, 
and  passing  and  repassing,  to  their  great  annoyance,  etc.,*  and  the 
common  nuisance,  etc. 

Every  intendment  is  to  be  made  in  favor  of  the  verdict  of  the  jury, 
and  we  must  presume  that  every  material  allegation  of  the  indict- 
ment was  fully  established  to  their  satisfaction. 

The  question  then  arises,  did  the  conduct  of  the  defendant,  sup- 
posing it  to  have  been  just  as  charged  in  the  bill,  amount  to  an  in- 
dictable offense  under  the  law  of  this  State  ? 

Under  the  earlier  decisions  of  our  courts,  there  could  be  no  sort 

— ^  ■  ■•    —  ■  ■         ^ 

*  Contra,  Oa/fmes  y  State,  7  Lea,  410. 
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of  doubt  upon  the  point.  In  the  case  of  the  SUUs  y.  Kirby,  decided 
in  1809,  and  reported  in  1  Mur.  254,  the  indictment  charged  that 
the  defendant  swore  aeyeral  oaths  on  a  court-house  square,  to  the 
great  disturbance  and  common  nuisance  of  citizens  attending  the 
court.  After  a  submission,  the  defendant  moved  in  arrest  of  judg- 
ment upon  the  ground  that  the  facts  alleged  against  him  did  not 
constitute  an  indictable  offense,  but  the  court  declared  that  they  did. 
The  next  case  in  point  of  time  was  that  of  the  State  v.  EUoTy  de- 
cided in  1827  and  reported  in  1  Dev.  267,  where  the  indictment 
charged  that  the  defendant  did  profanely  curse  and  swear,  in  the 
public  streets  of  Jefferson,  to  the  evil  example,  etc.;  and  after  a 
verdict  for  the  State,  he  too  moved  in  arrest  of  judgment  upon  ex- 
actly similar  grounds,  and  his  motion  was  allowed  in  the  Superior 
Court;  but  upon  an  appeal  to  this  court  that  ruling  was  reversed, 
and  it  was  expressly  declared  that  when  the  acts  of  profanity  are  so 
public  and  repeated  as  to  become  an  annoyance  and  inconvenience 
to  the  citizens  at  large,  no  reason  could  be  perceived  why  they  should 
not  be  indictable  as  a  common  nuisance. 

Sustained  by  decisions  so  directly  to  the  point  as  these,  we  should 
feel  loth  to  hold  that  the  loud  and  continued  use,. even  but  for  the 
space  of  five  minutes,  of  profane  and  blasphemous  language,  in  one 
of  the  public  streets  of  a  town,  did  not  constitute  an  indictable  of- 
fense under  the  laws  of  our  State,  unless  satisfied,  as  defendant's 
counsel  says  is  the  case,  that  they  have  been  overruled,  either  ex- 
pressly or  by  necessary  implication,  in  subsequent  and  better  con- 
sidered cases. 

As  we  understand  it,  the  position  assumed  by  the  counsel  is  that 
the  use  of  profane  language  on  a  single  occasion,  however  public  the 
place,  and  long  continued  or  often  repeated  the  words  may  be,  can- 
not amount  to  an  offense  cognizable  in  the  Superior  Court,  but  is 
punishable  only  by  a  penalty  of  fifty  cents,  to  be  imposed  in  a 
magistrate's  court. 

The  case  most  pressed  upon  us  in  support  of  this  position  is  that 
of  the  State  v.  Baldwin,  1  Dev.  &  Bat.  195,  decided  in  1835,  and 
being  next  to  those  cases  already  cited,  in  the  series  of  cases  that 
have  arisen  on  the  point.  There  the  indictment  charged  that  the 
defendant,  with  others,  assembled  at  a  certain  meeting-house,  did 
loudly  and  profanely  and  in  the  hearing  of  divers  good  citizens  of  the 
State  there  assembled,  curse,  swear  and  quarrel,  whereby  a  certain 
singing  school  there  held  and  kept  was  disturbed  and  broken  up,  to 
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the  common  nuisance,  etc. ;  and  it  was  held  to  be  so  defective  that 
no  judgment  conld  be  pronounced  thereunder  against  the  defend- 
ants. 

As  laid  in  the  indictment,  the  offense  consisted  of  a  single  and 
distinct  act  of  cursing,  without  any  averment  that  it  was  continued 
for  any  space  of  time,  or  that  the  words  were  many  times  repeated; 
and  as  it  seems  to  us,  that  was  the  point  on  which  the  decision 
turned.  Here  is  what  the  judge  said  expressly  :  ''  The  act  as  charged 
is  not  made  up  of  a  number  of  acts  frequently  repeated.  It  is  an 
act  single  and  distinct  and  committed  on  a  particular  occasion." 
And  then  he  adds  that  '^  it  is  possible  that  the  frequent  and  habit- 
ual repetition  of  acts  which  singly  are  but  private  annoyances,  may 
constitute  a  public  or  common  nuisance,  but  if  so,  this  frequent 
and  habitual  repetition  should  be  appropriately  charged."  The 
stress  of  the  opinion  from  first  to  last  is  laid  upon  the  frame  of  the 
indictment,  and  first  one  of  its  defects  and  then  another  pointed 
to,  ^uid  suggestions  made  as  to  how  they  might  have  been  remedied. 
And  may  we  not  ask  why  all  this  pains  was  taken  in  the  case,  if  it 
could  have  been  disposed  of  by  a  simple  declaration,  that  no  indict- 
ment, however  drawn,  would  lie,  for  that  the  conduct  of  the  party 
did  not  and  could  not  under  the  circumstances  amount  to  an  in- 
dictable offense?  We  concur  with  counsel  to  the  extent  that  the 
decision  made  in  that  case  goes  to  the  length  of  saying  that  no 
single  act  of  profanity  is  an  indictable  offense.  But  we  have  looked 
through  it  in  vain  for  any  support  to  the  further  proposition  that 
the  continued  and  public  use  of  profane  and  indecent  words,  and 
their  frequent  repetition,  though  on  a  single  occasion,  may  not  be- 
come a  common,  public  nuisance,  cognizable  in  the  Superior  Court. 

So  far  from  that,  and  while  conceding  that  certain  expressions 
used  seem  to  look  that  way,  it  strikes  us  as  manifest,  taking  the 
whole  of  the  opinion  together,  that  Judge  Gaston  himself  enter- 
tained no  doubt  but  that  such  conduct  might  properly  be  made  the 
subject  of  prosecution  by  indictment,  provided  it  was  charged  and 
proved  to  have  been  so  publicly  committed  and  so  long  continued 
as  to  become  a  source  of  annoyance  to  the  citizens  at  large. 

And  so  it  is  in  all  the  cases  to  which  we  have  been  referred  by  coun- 
sel as  bearing  on  the  point :  —  State  v.  Jone^y  9  Ired.  38;  State  v. 
Pepper y  68  N.  C.  259;  s.  c,  12  Am.  Rep.  637;  State  v.  Powell,  70 
N.  G.  67,  and  StaU  v.  Barham,  79  id.  646.  These  were  all  cases 
turning  upon  the  sufficiency  of  the  indictment,  and  the  opinions 
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delivered  were  directed  exclusiyely  to  that  point;  and  it  is  a  mis- 
take made  to  apply  what  is  said  in  the  way  of  criticisms  upon  the 
bills  to  the  conduct  of  the  parties  accused,  and  the  question  of  their 
guilt  or  innocence. 

Arguendo^  in  Jones^  case,  Judge  Nash  expressly  says,  that  while 
a  single  act  of  profanity  is  only  punishable  in  a  justice's  court,  yet 
if  the  acts  be  so  public  and  repeated  as  to  become  an  annoyance  and 
inconvenience  to  the  public,  they  then  constitute  a  public  nuisance; 
without  once  intimating  that  the  repetition  requisite  to  complete 
the  offense  need  be  on  several  or  distinct  occasions.  In  Poweiffs 
case  the  indictment  charged  that  the  defendant  did  "  publicly  and 
profanely  curse  and  swear  and  take  the  name  of  Almighty  God  ii> 
vain  in  the  streets  of  Lumberton,  to  the  common  nuisance  ; ''  and 
it  was  held  insufficient,  because  the  court  could  not  tell  from  read- 
ing it,  "  whether  the  swearing  was  done  in  a  whisper  or  in  a  loud 
voice  ;  for  a  moment  or  an  hour ;  once  or  repeatedly  ;  or  whether 
heard  by  few  or  many."  But  the  case  discloses  what  the  proof  in 
the  cause  was,  and  that  the  accused  had  cursed  so  loudly  as  to  be 
heard  several  hundred  yards  and  from  dark  until  eleven  o'clock  at 
night ;  and  that  the  citizens  in  their  houses  and  passing  and  re- 
passing the  streets  heard  and  were  annoyed  by  him ;  and  Judge 
Reade,  who  delivered  the  opinion  of  the  court,  declares  unhesi- 
tatingly that  if  the  allegations  of  the  bill  had  been  co-extensive  with 
the  proofs,  the  defendant  might  have  been  properly  convicted. 

The  conduct  there  held  to  be  a  nuisance  differs  from  that  charged 
upon  this  defendant  and  of  which  he  stands  convicted,  in  a  single 
particular  as  to  the  time  of  its  continuance ;  and  that  difference 
cannot  involve  any  legal  principle,  but  only  a  question  as  to  the 
sufficiencv  of  e\Tidence. 

To  become  a  public  nuisance,  the  conduct  of  a  party  must  pass 
beyond  the  point  of  being  injurious  to  individuals,  and  be  hurtful 
and  offensive  to  the  community  ;  and  it  may  be  difficult  to  prove 
that  the  use  of  profane  words  but  for  the  space  of  five  consecutive 
moments,  could  so  inconvenience  the  community  as  to  amount  to 
a  nuisance  ;  yet  we  can  suppose  such  cases,  and  surely,  the  fact 
that  it  may  be  difficult  to  establish  an  offense  and  punish  the  of- 
fender, cannot  be  a  valid  reason  for  relaxing  the  law  with  regard  to 
it.  But  in  this  case,  the  jury  have  said  that  such  was  the  consev 
quence  attending  the  defendant's  conduct,  and  the  door  is  therefore 
dosed  as  to  him,  against  any  further  inquiry  into  that  question. 
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We  have  gone  thus  at  length  into  a  review  of  the  caees  bearing 
on  the  point,  notwithstanding  we  have  so  recently  gone  over  nearly 
the  same  ground  in  Brewington^s  ease,  84  N.  0.  783,  because  there 
fieems  to  be  in  some  quarters  an  interpretation  given  to  them  which 
we  do  not  think  is  warranted. 

Thus  far  we  have  considered  the  case  merely  in  the  light  of  ex- 
press authority.  Finding  none  which  we  think  militates  against 
the  right  of  the  State  to  maintain  the  prosecution  against  the  de- 
fendant, we  feel  at  liberty  to  look  to  the  well-established  principles 
of  common  law  as  applied  in  other  offenses,  and  reason  from  anal- 
ogy- 

In  his  commentaries  on  the  law.  Sir  W.  Blackstone  distin- 
guishes between  the  absolute  duties  of  men  and  their  relative  duties 
as  members  of  society,  and  says  that  it  is  with  respect  to  the  latter 
only  that  municipal  law  assumes  to  control  their  conduct.  Let  a 
man  therefore,  says  he,  be  ever  so  abandoned  in  his  principles  or 
vicious  in  his  habits,  he  is  out  of  the  reach  of  the  law,  provided  he 
keeps  his  wickedness  to  himself.  But  if  he  makes  his  views  pub- 
lic, though  they  be  such  as  seem  principally  to  alffect  himself  (as 
drunkenness  or  the  like)  they  then  become,  by  the  bad  example 
they  set,  pernicious  to  society,  and  it  is  the  business  of  the  law  to 
•correct  them.  Upon  the  strength  of  this  authority,  it  is  said  in  1 
Russell  on  Crimes,  270,  that  all  open  lewdness  and  grossly  scandal- 
ous conduct  is  punishable  by  indictment  at  common  law,  and  that 
whatever  outrages  decency,  or  is  injurious  to  public  morals,  is  a 
mtsdemeafior. 

These  principles  of  the  common  law  have  been  everywhere  re- 
cognized, and  the  reports  of  England  and  this  country  abound  with 
oases  in  which,  upon  their  authority  alone,  and  without  the  aid  of 
Any  statute,  convictions  have  been  enforced  for  offenses  against 
public  morality  and  decency. 

In  this  State,  by  virtue  of  the  common  law  simply,  convictions 
have  been  had  in  cases  of  public  drunkenness  and  the  indecent  ex- 
posure of  the  person,  and  their  correctness  have  never  been  ques- 
tioned. Why  should  not  the  same  rule  apply  to  conduct  such  as 
this  defendant  has  been  convicted  of  ?  conduct  which  not  only 
wounds  every  sense  of  decency,  but  greatly  tends  to  debauch  and 
corrupt  the  public  morals. 

In  the  case  of  Brewingtwi  just  referred  to,  we  held  the  use  of 
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pro&ne  and  yolgar  words,  in  a  public  place  on  several  occasions, 
whereby  the  public  at  large  were  offended  and  annoyed,  amounted 
to  a  public  nuisance.  We  now  hold  that  the  use  of  such  words,  on 
a  single  occasion,  may  do  the  same  provided  it  be  attended  with 
like  consequences. 
No  error.  JudgmmU  a  firmed. 


p 


OA.BEB 


nf  THS 


SUPREME  COURT 


or 


PENNSYLVANIA. 


Scott  v.  Portbb. 

CBS  PBnn.  St.  88.) 

Bankruptcy  —  "  fiduciary  eharacter  **  — factor , 

A  debt  for  monej  due  from  a  factor  to  his  principal  is  not  created  while  acting 
in  A  "  fidadary  character/'  and  is  discharged  in  bankruptcy.  {See  note,  p.  733.) 

CASE  for  moneys  had  and  received.   The  opinion  states  the  point. 
The  plaintiff  had  judgment  below. 

Henry  J.  Scott  and  William  Henry  Peace,  for  plaintiffs  in  error. 

L,  C.  Cleemann,  for  defendant  in  error. 

Tbunkey,  J.  The  first  section  of  the  Bankrupt  Law  of  1841 
provided,  that  all  persons  '^  owing  debts  which  shall  not  have  been 
created  in  consequence  of  a  defalcation  as  a  public  ofScer,  or  as 
executor,  administrator,  guardian  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity,"  should  be  discharged  on  a  compliance 
with  the  requisites  of  the  statute.  Upon  the  point,  whether  a 
factor,  who  retains  the  money  of  his  principal,  is  a  fiduciary  debtor 
within  that  act,  it  W£U3  thus  interpreted :  '*  If  the  act  embrace  such 
a  debt,  it  will  be  difficult  to  limit  its  application.    It  must  include 
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all  debts  arising  from  agencies;  and  indeed  all  cases  where  the 
law  implies  an  obligation  from  the  trust  reposed  in  the  debtor. 
Such  a  construction  would  have  left  few  debts  on  which  the  law 
could  operate.  In  almost  all  the  commercial  transactions  of  the 
country,  confidence  is  reposed  in  the  punctuality  and  integrity  of 
the  debtor,  and  a  \iolation  of  these  is,  in  a  commercial  sense,  a 
disregard  of  a  trust.  But  this  is  not  the  relation  spoken  of  in  the 
first  section  of  the  act.  The  cases  enumerated,  '  the  defalcation 
of  a  public  officer,'  'executor,'  'administrator,'  'guardian  or 
trustee,'  are  not  cases  of  implied  but  special  trusts,  and  the  'other 
fiduciary  capacity '  mentioned,  must  mean  the  same  class  of  trusts. 
The  act  speaks  of  technical  trusts,  and  not  those  which  the  law 
implies  from  the  contract  A  factor  is  not  therefore  within  the  act.'* 
Cliapman  v.  Forsyth,  2  How.  202. 

The  provision  of  the  Bankrupt  Act  of  1867  is  that  "  no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  under  this  act."  If  the  word 
"fiduciary"  in  this  act  be  not  construed  as  it  was  in  the  former,  it 
will  be  as  difficult  to  limit  its  application  as  it  would  have  been 
under  the  act  of  1841,  had  it  not  then  been  confined  to  technical 
trusts.  "Words  and  phrases,  the  meaning  of  which  in  a  statute 
has  been  ascertained,  are,  when  used  in  a  subsequent  statute,  to  be 
understood  in  the  same  sense.  Potter's  Dwar.  Stat.  274,  and  cases 
cited  in  note  \  McKeey,  McKee,  17  Md.  352  ;  Oronany.  CoUing,  104 
Miiss.  245 ;  s.  c,  6  Am.  Rep.  232.  The  well-considered  opinion  in 
Cronan  v.  Cotting  is  persuasive,  if  not  conclusive,  that  the  word  is 
used  in  the  same  sense  in  the  act  of  1867,  as  in  the  prior  statute. 
Referring  to  the  reasoning  of  Judges  Blatchford  and  Nelson"  of 
the  United  States  District  and  Circuit  Courts  in  New  York,  who 
decided  that  the  word  was  used  in  a  different  and  more  extensive 
sense  in  the  latter  act,  it  is  said:  "On  the  contrary,  it  appears  to 
us  that  the  inference  is  quite  as  legitimate  that  Congress  omitted 
the  enumeration  of  specific  trusts  for  the  very  reason  that  the 
term  '  fiduciary  capacity '  had,  by  judicial  construction,  received  a 
fixed  definition ;  and  with  intent  that  the  phrase  should  carry  that 
definition  into  the  new  act.  The  specific  enumeration  was  omitted 
because  all  were  included  in  the  general  expression,  'fiduciary/ 
The  association  of  those  specific  trusts  origini^y  waa  held  to  be  an 
indication  of  intent  in  the  general  purpose.     That  intent,  having 
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been  asoerfcained,  has  been  affixed  to  the  general  term,  and  become 
kgal  constmotion." 

In  Neal  v.  Clark,  5  Ofcto^  704,  the  court  say,  quoting  Chaptnan 
T.  Forsyth,  supra,  a  like  process  of  reasoning  may  be  properly 
employed  in  construing  the  corresponding  section  of  the  act  of 
1867 ;  and  conclude  "  that  the  *  fraud '  referred  to  in  that  section 
means  positiye  fraud,  or  fraud  in  fact,  involving  moral  turpitude 
«r  intentional  wrong,  as  does  embezzlement ;  and  not  implied  fraud, 
or  fraud  in  law,  which  may  exist  without  the  imputation  of  bad 
faith  or  immorality.  '*  This  accords  with  the  view  before  taken  in 
Oronan  v.  Cotting,  namely,  that  if  the  phrase,  **  while  acting  in 
«ny  fiduciary  character "  be  referred  to  that  which  immediately 
precedes,  it  implies  something  in  the  nature  of  defalcation ;  and  if 
to  the  first  branch  of  the  section,  its  association  with  fraud  and 
embezzlement-^ fraud  involving  moral  turpitude  or  intentional 
wrong,  as  does  embezzlement — caiTies  the  implication  of  a  debt 
arising  from  breach  of  a  technical  trust,  and  not  one  which  the  law 
implies  from  the  contract.  What  was  said  in  reference  to  the  in* 
terpretation  of  the  word  ''  fraud  "  may  be  said  of  the  interpreta- 
tion of  the  phrase,  "while  acting  in  any  fiduciary  character,"  by 
the  Supreme  Court  of  Massachusetts,  to- wit :  "Such  a  construc- 
tion of  the  statute  is  consonant  with  equity,  and  consistent  with 
the  object  and  intention  of  Congress  in  enacting  a  general  law  by 
which  the  honest  citizen  may  be  relieved  from  the  burden  of 
hopeless  insolvency.  A  different  construction  would  be  inconsist- 
ent with  the  liberal  spirit  which  pervades  the  entire  bankrupt 
system." 

We  repeat  the  remark  in  Curtis  v.  Waring,  92  Penn.  St.,  104  ; 
that  for  reasons  given  by  Wells,  J.,  in  Cronan  y,  Cotting,  we  con- 
clude, that  section  5717,  Rev.  Stat.  TJ.  S.,  was  intended  to  have 
the  same  meaning  which  the  Supreme  Court  of  the  United  States 
had  put  upon  the  similar  clause  in  the  Bankrui)t  Act  of  1841. 

[Omitting  a  question  of  form  of  action.  ] 

The  only  question  is  whether  a  factor  is  one  acting  in  a  fiduciary 
character  in  the  intendment  of  the  Bankrupt  Law?  We  think  it 
was  error  to  so  hold. 

Judgment  reversed,  and  now  judgment  for  the  defendant  below 
on  demurrer. 

Judgment  reversed. 
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NoTB  BT  THE  Rbpoktse.—  It  ukBj  be  worth  while  to  group  the  rsoent  OMes  od  this  pointy 
and  compare  them. 

The  language  of  the  Bankrupt  Act  of  IMl  was,  "debts  created  in  consequence  of  a 
defalcation  as  a  publlo  oiBcer  or  as  executor,  administrator,  guardian,  or  trustee,  or 
while  acting  In  any  other  fiduciary  capacity.**  The  language  of  the  act  of  1M7  is,  **  debi 
ereated  by  the  fraud  or  embesslement  of  the  banknipt,  or  by  his  defalcation  as  a  public 
ottcer,  or  while  acting  in  any  fldudaiy  character,**  etc.  It  seems  difflcultto  *"irti'*irn'T^ 
between  the  two  forms  of  expression . 

Under  the  act  of  1811,  the  United  States  Supreme  Gourt  held,  in  Chapman  ▼  Fonifth^  * 
How.  9Qg,  a  case  of  a  factor,  that  the  words  **  fiduciary  capacity  "  referred  to  easeo  of 
express  trust,  and  did  not  include  cases  of  mere  agency.  This  was  not  based  solely  on 
thedoctrine  of  ejuadem  oeneria^  but  the  court  said  :  "  If  the  act  embraces  sa<di  a  debt  it 
will  be  difllcult  to  limit  its  application.  It  nmst  include  all  debts  arising  from  agencfea; 
and  indeed  all  cases  where  the  law  implies  an  obligation  from  the  trust  reposed  in  the 
debtor.  Such  a  construction  would  have  left  but  few  debts  on  which  the  law  could  operate* 
In  almost  all  the  commercial  transactions  of  the  country,  confidence  is  reposed  in  the 
punctuality  and  integrity  of  the  debtor,  and  a  violation  of  these  is  in  a  conunerdal  sense 
a  disregard  of  a  trust.  But  this  is  not  the  relation  spoken  of  in  the  first  section  of  the 
act.** 

It  is  true  that  Judge  Blatohpord,  of  the  United  States  Circuit  Oourt  for  the  Southern 
District  of  New  Yoric,  In  Re  Seymour^  1  Ben.  848,  held  the  contrary  under  the  act  of  1887, 
obserring  that  **  the  language  seems  to  haye  been  Intentionally  made  so  broad  as  to  ex- 
tend  to  a  debt  created  by  a  defalcation  of  the  bankrupt,  and  while  acting  in  any  fiduciary 
capacity,  and  not  to  be  limited  to  any  special  fiduciary  capacity.**  The  like  decision  was 
made,  founded  on  that  case.  In  Lemcke  ▼.  Bottth,  47  Mo.  8H3 ;  s.  a,  4  Am.  Bep. 88B,  but 
without  any  original  discussion.  So  also  in  Banning  y .  BUsakley,  27  La.  Ann.  257 ;  &  C. , 
n  Am.  Bep.  664,  founding  on  WhUaker  ▼.  Chapman,  8  Laiis.  155  ;  JRe  Seymour,  supra  ; 
Lemcke  v.  Booths  mipra ;  and  Re  Kimbal,  6  Blatchf.  298.  This  is  a  quite  exbaustlye  re- 
view of  authorities,  and  the  court  si^,  "  The  provisions  of  the  two  acts  are  quite  dis- 
similar.'* **The  factor  or  commission  merchant  receiving  from  the  owner  property 
consigned  to  him  to  be  sold  and  the  proceeds  to  be  returned  to  the  owner  or  kept  for  his 
disposal,  we  can  regard  in  no  other  light  than  that  of  acting  In  a  fiduciary  capacity. 
The  doctrine  contended  for,  as  arising  from  custom  and  usage,  that  the  property  consigned 
or  its  proceeds,  become  the  property  of  the  factor,  for  which  he  simply  becomes  the 
debtor  of  the  owner,  has  no  foundation  in  equity  or  reason  '*  Thi&  is  followed  in  Deanhr^ 
V.  T^te,  31  La.  Ann.  809  ;  8.  O.,  dS  Am  Bep.  tm,  but  thera  stress  is  laid  on  the  legislation 
of  the  State  which  *'  lias  stamped  the  relation  of  the  factor  with  his  principal  with  the 
character  of  a  fiduciary.*'  In  Re  KlmbaX^  supra,  Mr.  Justice  Nklscin  said  :  **  Looking 
at  it  as  thus  presented.  It  seems  to  me  there  is  great  difficulty  In  saying  that  the  fiour  was 
not  received  and  held  by  the  bankrupt  in  a  strictly  fiduciary  capacity.  The  article  was 
traced  in  his  posseiasiou  simply  to  sell  it  aud  to  remit  the  proceeds  over  and  above  his 
commission.  The  money  was  not  the  bankrupt's  when  it  was  received  on  the  sale,  but  It 
was  the  money  of  the  ow-ner  of  the  flour.  It  was  a  prow  breach  of  trust  to  apply  it  to 
his  own  use.  I  have  looked  at  the  case  of  Chapman  v.  Forsyth,  2  How.  202,  but  do  not 
ragard  It  as  controlling  the  one  in  hand.  The  provision  In  the  present  act  Is  much  broader 
than  in  the  act  of  1841  **  The  same  was  held  In  Treadwell  v.  HolUtway,  46  Cal  547,  hi  a 
short  opinion  per  curiam  without  discussion,  and  by  the  Georgia  Supreme  Court,  in  an 
equally  short  and  unconsidered  opinion.  In  Meailer  v.  Sliarp,  14  N.  B.  Beg.  492.  The  latter 
was  founded  on  Jnhm  v.  RumcIU  44  Ga.  460,  holding  that  an  auctioneer  acta  In  a  flduclaiy 
character  or  capacity. 

In  Harde;i/>ro/»»f  V  CoW«oa,  21  Hun,  4r>,  the  New  York  Supreme  Court  of  the  fourth 
department  decided  that  a  debt  due  from  a  factor  for  goods  sold  on  commission  is  created 
In  a  **  fiduciary  character.**  within  the  meaning  of  the  Bankrupt  Act  of  1867.  and  la  not 
cutofF  by  a  discharge  In  bankruptcy.  This  Is  based  on  Whitaker  v.  Chapman,  8  Lana. 
155,  in  the  same  department,  and  that  is  based  on  Re  Seymour,  fupra,  and  the  omission 
of  the  specification  of  the  partlcniar  trusts  in  the  biter  statute.  It  claims  that  Whitaker 
V.  aviprnin  is  **  approved  *•  In  Bir7)«r  v.  Sternnj,  6S  N.  Y.  3  70,  whereas  It  was  only  dia- 
tinguished.    It  also  essays  to  distinguish  Hennequin  v.  CUwa,  infra. 
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Id  Fiatmi  v,  Hammond^  11  Fed.  Rep.  298,17. 8.  Circuit  Court,Northeni  District  of  A  labama, 
pARDBB,  Giro.  J.,  said:  **The  debt  of  defendant  was  created  by  bim  while  acting  iu  a 
fiduciary  character.  He  became  and  warn  the  agent  of  the  plaintiff  to  collect  the  note  of 
Johnson.  While  so  employed,  and  by  reason  of  suoh  employment,  he  came  in  possession 
of  the  plaintiff's  money.  He  was  the  custodian  merely  of  the  money;  it  was  not  his  luoney^ 
He  did  not  owe  the  plaintiff  a  similar  sum  of  money ;  it  wss  the  plaintiff's  money.  The 
defendant  in  receiving  the  money  received  it  in  trust  for  the  plaintiff,  and  in  neglecting 
and  refusing  to  pay  it  over  he  created  a  debt  while  acting  in  a  fiduciary  character.  See 
Heffren  ▼.  Jayne^  88  Ind.  4IA  ;  and  see  White  ▼.  PlatU  &  Denio,  288 ;  indorsed  in  Clark  v. 
belin,  81  Wsll.  866. 

"  Counsel  supporting  the  demurreiMelies  on  the  case  of  Chapmawv.  FortifUi^  2  How. 
908,  where  it  was  held  that  a  debt  due  from  a  cotton  factor  to  his  principal  was  not  a  fidu- 
ciary debt  within  the  meaning  of  the  bankrupt  act  Of  184].  And  the  argument  of  the 
court  in  that  case  Is  to  the  effect  that  the  words  *  other  fiduciary  capacity,*  in  the  act  of 
]841«  related  to  the  same  class  of  special  trusts  as  were  named  in  the  act,  such  as  the 
trusts  of  guardians,  executors,  administrators,  etc,  and  did  not  extend  to  implied  trusts. 

**  The  first  thing  to  be  noticed  in  regard  to  this  case  is  that  the  wording  of  the  act  of 
1867  is  different  from  the  act  of  ISll  in  relation  to  the  debts  to  be  discharged  under  •  the 
fcspeotive  acts.    The  act  of  1841  released  all  debts  which  had  not  been  *•  created  in  conse- 

*  gnence  of  a  defalcation  as  a  public  officer,  at  as  executor,  administrator,  guardian,  or 
trustee,  or  while  acting  in  any  other  fiduciary  capacity.* 

^  The  act  of  1867  released  all  debts  which  were  not  *  created  1^  the  fraud  or  embeszle- 

•  ment  of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while  acting  in  any 
-  fiduciary  character.*    There  is  so  wide  a  difference  in  the  language  of  the  two  acts  that  it 

would  seem  that  the  reasoning  in  Chapman  ▼.  Fotvyth  entirely  fails  when  applied  to  the 
act  of  1867.  ThAre  is  no  chance  under  this  act  to  make  any  difference  between  special  and 
implied  trusts.  All  trusts,  special,  express  or  implied,  must  be  included  under  the  head 
€i  *  any  fiduciary  character,*  or  else  no  exception  is  made  by  the  act  of  1867  in  regard  to 
such  trusts.  I  have  examined  the  case  of  Ncal  ▼.  Clarke  85  U.  S.  704,  where  Chapman  v. 
Fonuth  Is  quoted  approvingly,  but  1  do  not  think  that  case  is  adverse  to  the  view  I  take 
of  this. 

**  I  have  also  examined  the  numy  other  cases  referred  to  in  argument  as  deciding  that 
debts  due  from  cotton  factors  and  commission  merchants  for  goods  of  principal  sold  are 
not  fiduciary  debts  under  the  act  of  18G7  ;  and  if  this  were  a  debt  due  by  a  cotton  factor 
.  or  commission  merchant  I  should  have  some  doubt,  though  1  think  I  should  follow  Judge 
Blatohpobd  and  the  several  Supreme  Courts  of  the  states  on  the  point,  rather  than  the 
cases  cited  by  the  defendant  See  In  re  Seymour,  6  Int.  Kev.  Rec  60 ;  In  re  KlmbaU, 
6  Blatchf .  2d'i  ;  Lemckc  v.  Biioih,  47  Mo.  385;  Banning  v.  Bleakleu,  27  La.  Ann.  257.  But 
there  is  a  wide  distinction  between  the  character  of  business  of  a  cotton  factor  and  an 
agent  to  collect  money,  and  If  the  question  of  the  character  of  indebtedness  of  a  cotton 
factor  to  his  principal  for  goods  sold  be  doubtful,  the  2haracter  of  an  agent  receiving 
money  for  his  principal  ought  to  be  clear.  In  the  one  case  financial  standing  and  busi- 
ness capacity  are  the  tests  of  employment  ;  in  the  other,  honesty  and  integrity  are  the 
tests.  Default  in  the  one  implies  bad  Judgment,  misfortune,  l»d  luck,  but  not  dishonesty. 
Default  m  the  other  implies  recreancy  to  trust,  if  not  absolute  dishonesty.  In  the  one 
case  a  bankrupt  law  releases  an  unfortunate  debtor  and  restores  a  business  man  to  the 
commercial  world  ;  in  the  other,  the  bankrupt  law  would  be  made  a  cover  and  protection 
for  the  rogues  who  devour  widows*  houses 

**•  In  Chapman  v.  Ftmifth  the  court  says  that  *  such  a  construction  sgainst  commission 
merchants  would  have  left  but  few  debts  upon  which  the  law  could  operate  ;  and  this 
was  a  reason  tor  the  Judgment  in  that  case.  This  language  does  not  apply  to  the  law  of 
1867,  but  if  it  did  I  should  hesitate  along  time  before  I  let  the  defendant  in  this  case  escape 
in  order  to  widen  the  operation  of  a  bankrupt  law  '* 

In  Hermdn  v.  Lunch,  26  Kans.  485,  the  bankrupt  had  received  from  A.  money  gratui- 
tously to  purobase,  exchange  and  remit  to  dlBcharge  a  debt  of  A.  but  converted  it  to  his 
own  use,  and  nover  purohased  the  exchange  nor  remitted.  Held,  fiduciary,  and  not  dis- 
charged The  court  said  :  * '  The  last  act  wss  certainly  not  intended  to  be  merely  a  re- 
enactment  of  the  first .    If  the  intention  of  Congress  had  been  merely  to  re-enact  the  itrst 
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«ct,  the  UoiffUkgfi  of  the  laat  met  would  have  heeii  the  same  asin  the  fln*.  But  by  leaviiiir 
out  of  the  last  act  the  words  *  executor,  administrator,  guardian  and  trustee,*  where  these 
words  were  iududed  lu  the  first  act,  and  also  leaTing  out  of  the  last  act  the  words  *  Cfto- 
tor.  broker,*  etc.,  where  these  words  were  included  In  the  first  act,  and  including  in  the 
last  act  only  {mblio  officers  and  persons  acting  In  a  fiduciary  character.  Congress  either 
intended  that  all  debts  created  by  the  defaloationa  of  executors,  adminissxators,  guardisBs 
and  trustees,  should  be  discharged  as  other  debts  are  generally  discharged,  or  intended 
that  no  debt  created  by  the  defalcation  of  any  person  *  while  acting  in  any  fidudarx 
character  *  should  be  discharged.  Now  if  we  should  construe  the  act  of  I8ff7,  with  said 
words  left  out,  in  the  same  manner  that  some  of  the  authorities  cited  bj  the  defendant 
construed  the  act  of  1841,  with  said  words  inoorpofated  in  the  act.  then  all  debts  would  be 
discharged  except  such  as  are  created  by  defalcation  of  a  public  officer,  or  by  the  defalca- 
tion of  some  person  acting  in  a  like  capacity,  such  as  a  public  agent  for  the  ooIlectiOB  and 
dislmrBement  of  money  or  other  property  belonging  to  the  public.  This  would  certainly 
narrow  the  meaning  of  the  worda,  ^  any  fiduciary  character,*  and  broaden  the  provisions  of 
the  act  for  the  discharge  of  fiduciary  debts  to  an  extent  never  contemplated  by  the 
framers  of  the  act :  and  we  do  not  think  that  it  would  be  a  fair  or  reasonable constructioa 
of  the  act.  We  think  some  of  the  decisions  cited  by  the  defendant  are  correct.  But  Cher 
do  not  decide  this  case.  And  there  are  some  of  the  dedaions  referred  to  by  the  dafendaofe 
with  which  we  do  not  a^ree.  We  think  that  both  reason  and  the  weight  of  authority  are 
against  them.  We  think  that  the  act  of  1887  means  just  what  it  says.  We  think  that  no 
debt  created  by  the  fraud  or  embeszlement  of  the  bankrupt,  or  by  hiti  defalcation  as  a  pubtlo 
officer,  or  wliile  acting  in  any  jlduclarjf  character^  shall  be  discharged  by  prooeediags  in 
bankruptcy ;  and  construing  the  act  in  this  manner,  the  debt  of  the  defendant  is  not  di^ 
charged."  ^ 

On  the  other  side.  Crouan  v  Cntting^  IM  Mass.  S45  ;  s.  c,  6  Am.  Rep.  SSI,  held 
that  an  administrator  receiving  acceptances  for  collection ,  and  to  apply  part  of  the  pro- 
ceeds to  the  payment  of  a  debt  due  the  estate,  and  to  return  the  balance,  is  not  acting  in  a 
**  fiduciary  character.**  The  court  held  that  the  transaction  **  involved  no  element  other 
than  that  of  contract,*'  and  that "  the  existence  of  the  liability  did  not  spring  from  any 
breach  of  trust,**  as  the  **  debt  did  not  result  from,  but  preceded  the  default."  But  they 
continue,  after  citing  Chapman  v.  Fftrg^^  supra,  and  remarking  that  ^  the  same  or  sub- 
stantially the  same  language  was  subsequently  used  **  in  the  act  of  1887  :  **  The  argument 
that  the  omission  in  the  act  of  1867,  of  the  specific  trusts  named  in  the  act  of  1841.  by  re- 
moving the  reasons  or  one  of  tbe  reasons  for  the  construction  given  to  the  eartler  act, 
indicates  that  *  fiduciary  character  *  was  used  In  a  dllTerent  sense  in  the  latter  case,  does 
not  strike  us  as  entitled  to  much  weight,  notwithstanding  the  rea8oning,and  the  considera- 
tion due  to  the  Judgment  of  so  highly  respectable  a  court  as  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  supported  as  we  understand  it  to  be, 
by  the  affirmance  of  the  Circuit  Court  for  that  Circuit.  On  the  contrary  it  appears  to  us 
that  tbe  inference  is  quite  as  legitimate  that  Congress  omitted  the  enumeration  of  tpedflo 
trusts  for  the  very  reason  that  the  term  *  fiduciary  capacity  had,  by  judicial  constructlQn, 
received  a  fixed  definition,  and  with  intent  that  the  phrase  should  carry  that  definition  into 
the  new  act.  The  specific  enumeration  was  omitted,  because  all  were  included  In  the 
general  expression  *  fiduciary  *  The  association  of  those  specific  trusts  originally  was 
held  to  be  an  indication  of  intent  in  the  general  purpose.  That  intent  having  been  ascer- 
tained, has  been  affixed  to  the  general  term  and  become  legal  construction.  If  Congrees 
had  mtended  to  adopt  a  different  test  of  fiduciary  debts  we  may  presume  that  the  intent 
to  change  the  previous  judicial  construction  would  have  been  indicated  by  some  distinct 
provision  to  that  end,  rather  than  left  to  inference  from  the  mere  omission  of  associate 
worda  which  had  ceased  to  be  of  any  importance  as  affecting  the  scope  of  the  provision.** 
This  reasoning  may  be  outside  the  necessities  of  the  decision  but  it  is  extremely  cogent, 
and  has  so  been  accepted  In  subsequent  cases.  The  court  also  suggested  that  the  phraee 
in  question  Implies  a  fiduciary  relation  existing  previously  or  independently  of  the  par- 
ticular transaction  from  which  thu  debt  arises. 

This  line  of  reasoning  was  distinctly  adopted  in  an  elaborate  opinion  in  IFootoev  ▼•  Cade,  64 
Ala.  378  ;  s.  o. ,  25  Am.  Rep.'  711  The  court  also  said  :  **  The  business  of  a  factor  is  not  con- 
fined to  a  single  transaction  with  a  single  individual.  It  extends  to  a  number  of  persons  and 
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Taried  transactions.  A  cotton  factor  Mldom  soUb,  or  can  In  one  sale  dispoae  of  tbe  cotton 
of  ono  customer  only.  He  sells  a  number  of  bales  classlfled  according  to  quality,  the 
prioe  varying  according  to  the  clasaUcation,  and  the  aggregate  proceeds  of  sales  aitt 
paid  to  him.  The  cotton  was  the  property  of  several  customers,  to  whom  he  must 
separately  account,  when  it  is  ascertained  how  much  of  the  differing  qualities  of  cotton 
each  owned.  Until  then  the  proceeds  of  sale  are  necessarily  mingled  with  his  own  funds, 
or  if  deposited,  are  incapable  of  deposit  otherwise  than  in  his  own  name.  If  lost  because 
of  such  mingling  or  of  such  deposit,  it  cannot  properly  be  said  he  is  guilty  of  a  defalcation 
which  imports  a  breach  of  duty,  legal  and  moral.  A  debt  would  be  due  from  him  to  his 
principal,  he  would  be  bound  to  pay,  but  it  could  not  be  said  he  had  appropriated  or 
embezzled  the  money  of  his  principal.**  This  reasoning  will  apply  to  most  cases  of 
factors.  The  court  disapprove  Re  Seumour^  Kupra^  and  adopt  the  reasoning  which  we 
have  quoted  ftom  Chapman  v.  Fonyth,  aupra. 

The  same  doctrine  wae  held  in  Green  v.  Oti^fon,  67  Miss.  608;  s.  c  84  Am.  Rep.  483,  in 
the  case  of  an  agent  of  a  bank  appropriating  the  proceeds  of  notes  collected  by  him  for 
the  bank,  to  which  they  had  been  sent  for  collection.  The  court  say  :  '*  It  now  appears 
settled  that  there  is  no  substantial  difference  between  the  acts  of  1841  and  1867  in  this 
regard.*'  Disapproving  lie  KimbdU  and  Re  Seynumr^  supra,  and  approving  Orover  v. 
Clinton^  and  Kclme  v.  Qraff,  intra^  and  Gronan  v.  GutW^jy  stipra. 

The  same  was  held  of  an  attorney  in  fact.  Wwfdward  v.  Towne^  127  Mass.  41 ;  b.  c.» 
84 Am.  Rep.  837,  Gray,  C.J. 

In  Hennequin  v.  Claw,  76  N.  Y.  427  ;  s.  C ,  88  Am.  Rep.  641,  the  same  wa»  held  of  the 
conversion  of  securities  pledged  as  collateral  to  a  loan.  Cbubch,  C.  J.,  alluding  to  Re 
KimbaU,  miproy  says  :  ' '  There  are  some  other  authorities  to  the  same  effect,  but  the 
dedded  preponderance  of  Judicial  opinion  is  adverse  to  this  construction.**  '*  It  is  claimed 
that  the  Bankrupt  Act  of  1867,  by  omitting  the  particular  trusts  specified  in  the  act  of 
1841,  and  inserting  only  the  general  words,  *any  fiduciary  character,*  is  more  comprehend 
sive  than  the  act  of  1841.  But  I  think  a  more  reasonable  inference  is  that  the  Supreme 
Court  of  the  United  States,  having  determined  that  these  general  words  meant  only 
trusts  of  the  character  specified  in  the  act  of  IS41,  Congress  deemed  It  necessary  to  insert 
them.**  Citing  Cronan  v.  Cutting,  gupi'a,  and  Onwer  v.  CliuUm^  Owsley  v.  Colby,  Keime 
y.  Qraff  and  Re  Smithy  infra.  *'  It  is  argued  that  these  cases  apply  to  consignments  of 
property  to  factors,  and  the  property  intrusted  to  agents  with  authority  to  sell,  and  that 
they  are  therefore  distinguishable  from  the  case  at  bar,  but  it  seems  to  us  that  if  there  is 
any  diiference,  it  is  in  favor  of  those  cases,  because  a  greater  confidence  and  trust  was 
reposed  in  them  than  In  this.  Here  the  relation  rested  entirely  in  contract.*'  If  the 
debtor  **  violated  that  obligation  he  is  liable  for  conversion  of  the  property,  and  In  a 
general  sense  he  violated  a  trust ,  but  not  in  that  particular  and  technical  sense  which  the 
Bankrupt  Act  contemplates." 

In  Kaufman  v.  A/cxaixfer,  63Tex.  562,  the  court  held  that  the  particular  relation  in 
question  was  not  fiduciary,  but  nbitcr  expressed  their  adherence  to  the  construction  put 
on  the  Bankrupt  Act  by  Chapman  v  Fttrsyth^  and  kindred  cases,  observing  :  **  We  are 
Inclined  to  regard  the  better  rule  as  laid  down  In  those  decisions  which  accept  the  clause 
in  question  as  substantially  the  same  as  in  the  law  of  1841,  and  thus  adopt  and  retain  the 
benefit  of  the  *  fixed  judicial  construction  *  given  to  the  expression  *  fiduciary  capacity/ 
under  the  act  of  1841.** 

The  United  States  Circuit  Court  for  the  Western  District  of  Wisconsin,  in  Qrnrer  v. 
CKnton,  8  N.  B.  Rear.  812,  Hopkins  and  Davis,  J  J.,  held  that  money  collected  by  an 
agent  under  an  agreement  to  account  and  pay  over  the  proceeds  month I3'  to  his  principal 
to  not  a  debt  created  In  a  * '  fiduciary  character  *'  within  the  meaning  of  the  Bankrupt 
Act.  Tho  court  said  the  words  of  the  two  acts  are  substantially  the  same,  and  the  omis- 
sion of  the  specific  descriptive  words  In  the  latter  act  does  not  alter  the  meaning.  They 
rely  on  Chapman  y.  Fmnn/th  and  Cronan  ▼.  Cnttina,  mipra,  and  disapprove  Re  Kimball. 
nupro.  Chief  Justice  Wathe  held  the  same  In  a  brief  opinion,  in  the  South  Carolina. 
Chxjult,  in  (hculeu  v.  Cohin,  15  N.  B.  Beg.  489,  a  cane  of  a  tmcior.  Predaely  the  same  wa» 
held  by  McRnmAN,  J..  In  the  United  States  Circuit  for  the  Western  DlBtrtct  of  Psiui- 
iQrtvania,  in  Keim^  ▼.  Oraff,  17  N  B  Reg.  819.  in  a  careful  opinion.  The  Federal  Supreme 
Court,  in  Nealr.  Oarfc,  96 U.  8.  704,  Mr    Juttloe  Harlav,  in  giving  the  opinion,  hoM 
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that  **  fraud  "  In  the  Bankrupt  Act  meRns  positive  turpitude  and  not  implied  fraud,  and 
t|UOte  from  Chapman  v.  Forsyth,  with  approyal,  the  langua^  quoted  by  us  above,  add- 
ing that  '*  a  like  prooesii  of  reasoning  may  be  properiy  employed  in  construing  the  cor- 
responding section  of  the  act  of  1807,"  and  that  '*  debts  "  not  diachaiged  under  the  latter 
act**  are  associated  directly  with  debts  created  by  embeczlement."  This  case  is  dis- 
ttaiguished  in  the  principal  case.  In  re  Smithy  18  N.  B.  Reg.  2i,  United  States  Districft 
Court,  Southern  District  of  New  York,  a  factor's  liability  was  held  discharged  In  bank- 
ruptcy, by  Ghoatb,  J.  The  case  of  Neal  v.  Clark,  mipra.  was  mainly  relied  on,  and  was 
deemed  in  effect  to  have  overruled  the  contrary  cases  above  cited. 

There  are  several  cases  somewhat  but  not  strictly  analogous.  In  J oekusch  v.  TotcKy, 
M  Tex.  129,  it  Is  held  that  money  collected  by  a  bank  for  a  customer  Is  held  upon  Implied 
contract,  and  not  In  a  fldudaxy  character,  and  a  debt  therefor  is  barred  by  a  discharge  in 
bankruptcy.  In  Heffren  v.  Jayne,  89  Ind.  463  ;  s  c,  13  Am.  Kep.  881,  It  was  held  that  a 
debt  due  from  an  attorney  for  money  collected  for  a  client  is  received  in  a  lldnrJary  char- 
acter, and  Is  not  barred  by  a  discharge  In  bankmptcy.  The  court  simply  said  :  "  An 
attorney  acts  in  a  fiduciary  capacity.  The  relation  between  an  attorney  and  client  is  one 
of  great  oonfldenoe,  and  the  law  Imposes  on  an  attorney  the  highest  degree  of  good  fiUth.  * 
The  same  is  held  with  more  consideration,  in  Flanagan  v.  Pearwn,  42  Tex.  1  ;  s  c.  It 
Am.  Rep.  40.    This  was  distinguished  in  Kaufman  v.  Alexander,  mpra. 

Hennequln  ▼.  Clews  was  approved  in  Patmer  v.  Hu8:*ey,  87  N.  T.  803,  where  the 
plaintiff  had  deposited  bonds  with  a  broker,  subject  to  his  order  on  ten  days'  notice  to 
collect  the  coupons  free  of  charge,  and  to  allow  the  plaintiff  ten  per  cent  on  the  par 
value  for  Interest.  This  was  held  not  fiduciary.  The  court  said :  **  It  is  settled.  In  this 
court,  in  supposed  accordance  with  the  doctrine  of  the  Federal  courts,  that  the  *flduclaix 
capacity '  Intended  by  the  Bankrupt  Act  relates  to  cases  of  technical  trust :  not  merely 
8Dch  as  the  law  implies  from  the  contract,  but    actual  and  expressly  constituted.** 

Oibwn  V.  Gorman,  New  Jersey  Supreme  Court,  Jan.  1882,  adopts  the  same  view. 

In  Zeperink  v.  Card,  1 1  Fed.  Rep.  395,  U.S.  Circuit  Court,  Eastern  District  of  Missouri* 
McCrary,  Circ.  J. ,  orally  held  that  where  a  commission  merchant,  as  agent  of  the  owner* 
s^ls  goods,  and  fails,  without  fraud  but  because  of  insolvency,  to  account  for  the  pro- 
ceeds of  the  sale,  and  subsequently  becomes  a  bankrupt  and  re^^eiveshis  discharge  in 
bankruptcy,  the  proceedinss  in  bankruptcy  will  discharge  his  debt  to  his  principal ;  say- 
ing, **  that  In  my  Judgment  the  better  reason,  and  also  the  greater  weight  of  authori^, 
supports  the  position  of  the  defendants.'* 

In  a  subscription  to  corporate  stock  there  is  nothing  of  a  fiduciary  character,  and  sudr  a 
liability  is  dlschanred  In  bankruptcy.  MorrUnn  v.  Savage,  Penn.  St.  .  So  of  liability 
as  surety  on  a  frnardisn's  bond.    McDtmald  v.  State,  77  Ind.  86. 

The  question  is  strictly  one  of  statutory  comparison  and  Fsderal  judicial  constrocCioa, 
and  the  interpretation  which  State  courts  have  put  on  similar  language  in  State 
is  Immaterial. 


BiSBTxa  V.  Third  National  Bank. 

(93  Penn.  St.  79.) 
Sale  — judirial  —  change  of  poMeuUm, 

Oooda  sold  on  execution  were  left  with  the  judgment  debtor  with  the  under- 
standing that  he  might  repurchase  them  by  paying  the  jadgment.  Hdd^  thfti 
they  could  not  be  sold  on  execution  by  a  subsequent  judgment  creditor. 

FEIGNED  issue  to  determine  title  to  gootis.     The  opinion  states 
the  e;ise.     Tlie  plaintiff  had  judgment  below. 
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MBBCURy  J.  This  issue  was  to  determine  the  ownership  of  cer- 
tain personal  property.  It  had  previously  been  sold  on  execution 
m  favor  of  the  plaintiff  in  error  as  the  property  of  Packer  &  Sons, 
and  purchased  by  him.  After  his  purchase  he  suffered  the  goods 
to  remain  in  possession  of  the  former  owners.  The  defendant  in 
error  subsequently  levied  on  the  same  goods  as  the  property  of 
Packer  &  Sons.  On  the  trial  of  the  issue  the  plaintiff  was  the  only 
witness  sworn.  It  appeared  by  the  record  evidence  and  by  his  testi- 
mony, that  all  the  forms  of  law  requisite  to  make  a  valid  sale  were 
observed.  That  portion  of  his  evidence  which  appears  to  have  con- 
trolled the  opinion  of  the  court  was  in  these  words:  '^  I  issued  exe- 
cution and  sold  them  out  to  protect  myself.  I  left  the  goods  for 
them  to  use,  the  understanding  being  that  they  might  buy  them 
back  if  they  could,  that  is,  if  they  could  pay  me  what  was  actually 
due  me  on  the  note  ;  but  they  were  unable  to  do  so. " 

Two  questions  arise  under  this  evidence.  The  one,  the  object  in 
making  the  sale;  the  other,  the  arrangement  under  which  the  goods 
remained  in  possession  of  Packer  &  Sons.  The  plaintiff  had  an 
undoubted  right  to  sell  for  the  purpose  of  protecting  himself,  and 
for  a  like  purpose  to  buy  at  the  sale  and  acquire  a  good  title  to  the 
property.  If  he  did  thus  acquire  such  a  title  he  might  leave  the 
goods  in  the  possession  of  the  former  owners  without  thereby  mak- 
ing the  property  subject  to  their  debts.  A  change  of  possession  is 
not  necessary  to  give  validity  to  a  judicial  sale.  Myers  v.  Harvey^ 
2  P.  &  W.  478 ;  Craig's  Appeal^  27  P.  F.  Smith,  448  ;  Lothrop  v. 
Wightman,  5  Wright,  297.  The  witness  does  not  testify  that  there 
was  any  understanding,  prior  to  the  sale,  by  which  he  was  to  pur- 
chase the  goods  or  leave  them  in  possession  of  the  former  owners  ; 
nor  that  they,  after  the  sale,  agre:d  to  purchase.  It  was  a  mere 
offer  to  sell  on  terms  which  they  were  unable  to  accept.  The  charge 
of  the  court  is  very  brief.  It  wholly  omits  to  call  the  attention  of 
the  jury  to  the  difference  between  an  arrangement  made  after  the 
sale  and  one  made  before  it. 

I  For  this  reason  J  judgment  reversed,  and  a  ventre  facias  de  nov$ 
awarded. 

Judgment  reversed* 
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<B8Psnn.8t.  107.) 

NeffcHoNe  imtrument  — fraud  —  indoraer  not  dmUmng  maker^s  Urfmnag* 

A  minor  made  his  note,  and  his  father  indorsed  it  and  got  it  discounted  with- 
ont  disclosing  the  maker's  infancj  or  making  anj  representation  as  to  hi» 
age.     HM  not  fraudulent  * 


B 


ILL  for  equitable  relief.     The  opinion  states  the  point.     Tlie 
bill  was  dismissed  below. 


Hood  Gilpin  and  Charles  Oilpin,  tfir  appellant. 
JS.  Coppee  Mitchell,  for  appellees. 

Ludlow,  P.  J.,  delivering  the  opinion  below,  said:  "We  are  of 
the  opinion  that  the  relief  prayed  for  in  this  bill  cannot  be  granted. 
In  every  ease  of  this  description,  in  order  to  invoke  the  aid  of  a  court 
of  equity,  there  must  exist  some  relation  of  trust  and  confidence 
between  the  parties.  The  fraud  consists  in  the  breach  of  a  trust 
or  confidence  i)artly  reposed,  and  in  most,  if  not  all  of  the  cases, 
the  silence  of  tlie  party  must  impart  as  mucli  ua  a  direct  affirmation, 
and  must  be  deemed  equivalent  to  it.  Ins.  Co.  v.  Mabbet,  1  AVis. 
667;  1  Story  Eq.  214. 

"  The  facts  as  developed  in  this  suit  simply  present  a  cause  in 
which  a  note  drawn  by  a  minor  and  indorsed  by  his  father  was 
presented  for  discount  and  was  discounted.  It  does  not  appear  that 
any  representations  were  made  as  to  the  age  of  the  drawer.  And 
without  evidence  it  is  as  fair  to  presume  that  the  bank  discounted 
the  paper  upon  the  faith  of  the  solvency  of  the  indorser,  and  after 
due  inquiry  as  to  the  drawer,  as  to  believe  that  in  a  business  trans- 
action like  this,  the  officers  of  the  bank  were  overreached  and  de- 
frauded. 

''  It  is  well  also  to  remember  that  the  contract  made  by  the  minor 
was  not  void,  but  only  voidable;  and  while  it  could  not  bind  the 
minor  without  his  consent,  yet  the  drawer  did,  by  a  writing  signed 

by  him  after  he  attained  his  majority,    '  ratify  and  confirm  said 

— ■  ■    -  -  ■ ■ — ■ —        -'  ~ 

«8ee  People's  Bk.  of  (Xtyof  New  York  r.  Bogart  (81 N.  T.  101).  87  Am.  Bep.  4fiL 
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promissory  note,  and  agree  that  he  would  be  bound  thereby  and  be 
responsible  therefor.' 

'*  It  is  impossible  to  see  in  this  case  any  such  breach  of  trust  or 
confidence  as  is  required  by  a  court  of  equity  to  enable  it  to  act ; 
and  when  the  fact  is  that  the  maker  of  tlie  note  is  a  minor,  silence 
alone  is  not  equivalent  to  a  direct  affirmation,  especially  as  it  is 
possible  that  a  voidable  contract  maybe  made  with  one  not  of  age/' 

Per  Curiam.  We  affirm  this  decree  upon  the  opinion  of  the 
learned  president  of  the  court  below. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the  appellant. 

Decrw  affirmed. 


Ik  rb  Dayibs. 

(98  FiBim.  St.  116.) 

Attorney  at  law — diabatfnent — withdrawal  ofeha/rg€%  hy  cUent. 

Criminal  proceedings  having  been  taken  bj  a  client  against  his  attomej  for 
embezzlement  of  the  client's  fnnds,  and  upon  his  complaint  proceedings 
having  also  been  taken  to  disbar  the  attomej,  a  settlement  was  made,  and 
the  client  consented  to  the  entry  of  nol,  pros.  HM,  that  this  did  not  pre- 
vent  the  disbarring  of  the  attorney.  * 

T\ISBARMENT  of  an  attorney.     The  opinion  states  the  facts. 

William  H,  Ruddiman  and  F.  Carroll  Brewster y  for  plaintiff  in 
error. 

R.  L,  Ashuret  and  Samuel  DicksoUy  for  Censors  of  Law  Associa- 
tion. 

Mercur,  J.  An  attorney  at  law  sustains  an  important  relation 
in  the  administration  of  justice.  He  possesses  certain  powers  and 
privileges  from  which  others  are  excluded,  and  assumes  important 
duties  and  obligations  toward  both  court  and  client.  He  is  an 
officer  of  the  former  and  a  representative  of  the  latter.  His  position 
is  so  responsible,  his  opportunities  for  good  and  for  evil  are  so  many» 


•BetMatUr  of  an  Attorney,  WV.Y.  on,  whmetbb  asme  niUiig  was  made  when  tks 
attorney  had  receired  a  pardon  for  the  oflease  In  question. 
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that  both  statute  and  common  law  have  united  in  throwing  all 
reasonable  safeguards  around  his  conduct.  Before  he  can  be  ad- 
mitted to  the  bar  the  act  of  assembly  requires  him  to  take  an  oath 
or  affirmation,  inter  alia,  that  he  will  behave  himself  in  the  office  of 
attorney  within  the  courts  according  to  the  best  of  his  learning  and 
ability,  ''and  with  all  good  fidelity  as  well  to  the  court  as  to  the 
client."  The  court  also  requires  satisfactory  evidence  of  proper 
knowledge  of  the  law,  and  of  the  good  moral  character  of  the 
applicant. 

The  power  of  a  court  to  admit  as  an  attorney  to  its  bar  a  person 
possessing  the  requisite  qualifications,  and  to  remove  him  therefrom 
when  found  unworthy,  has  been  recognized  for  ages  and  cannot  now 
be  questioned.  In  fact  the  2K)wer  of  removal  for  just  cause  is  as 
necessary  as  that  of  admission  for  a  due  administration  of  law.  By 
admitting  him  the  coui't  presents  him  to  the  public  as  worthy  of  its 
confidence  in  all  his  professional  duties  and  relations.  If  afterward 
it  comes  to  the  knowledge  of  the  court  that  he  has  become  unworthy, 
.  it  is  its  duty  to  withdraw  that  indorsement  and  thereby  cease  to 
hold  him  out  to  the  j)ublic  jis  worthy  of  professional  employment. 
The  act  of  11th  April,  1834,  recognizes  this  right  and  duty  as  existing 
in  the  court.  The  seventy-fourth  section  thereof  declares,  '*  If  any 
such  attorney  shall  retain  money  belonging  to  his  client,  after  demand 
made  by  the  client  for  payment  thereof,  it  shall  be  the  duty  of  the 
court  to  cause  the  name  of  such  attorney  to  be  stricken  from  the 
recoi-d  of  the  attorneys,  and  to  prevent  him  from  prosecuting  longer 
in  the  siiid  court."  The  specific  cause  named  in  this  act,  which 
makes  the  miction  of  the  court  mandatory,  has  often  been  held  to  be 
such  misconduct  as  to  justify  a  court  in  suspending  an  attorney 
from  practice  or  in  striking  his  name  from  the  rolls.  People  v. 
tSmiiJi,  3  Caines,  221;  Same  v.  Wilson,  5  Johns.  368;  Bohanan  v. 
Peterson,  9  Wend.  503;  Hyman  v.  Washington,  2  McCord,  493;  Ex 
parte  Fergnsoii,  6  Cow.  696..  None  should  be  permitted  to  act  who 
are  guilty  of  unworthy  practices  or  behavior  in  their  profession. 
LeiglUs  case,  1  Munf.  481.  Such  character  renders  him  unfit  and 
unsafe  to  be  intrusted  with  the  powers  of, his  profession,  hire 
Percy,  36  N.  Y.  651.  The  offense  need  not  be  such  as  to  subject 
the  attorney  to  indictment.  If  it  shows  such  a  lack  of  professional 
honesty  as  to  make  liim  unworthy  of  public  confidence  it  is  sufficient 
cause  for  striking  his  name  from  the  roll.  Bakery.  CommonweaUh, 
10  Bush,  592.     This  ig  a  power  inherent  in  every  court  when  a  person 
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IB  shown  to  be  unfit  to  practice  in  it.  People  y.  Turner,  1  Cal.  143; 
AfiOs,  1  Mich.  394;  Bradley  v.  Fisher,  13  Wall.  335;  Bz  parte  Rob- 
inean,  19  id.  505;  Austin^ a  case,  6  Rawle,  191;  Dickens^  case,  67 
Penn.  St.  169;  s.  c,  5  Am.  Rep.  420.  Such  an  order  is  a  judicial  act, 
to  be  done  in  the  exercise  of  judicial  discretion.  It  must  thei*ef ore  be 
goTemed  by  a  sound  judicial  discretion  guarding  and  protecting  the 
just  rights  and  independence  of  the  bar,  the  dignity  and  authority 
of  the  court,  and  the  safety  and  protection  of  the  public.  Ex  parte 
Secombe,  19  How.  9.  A  member  of  the  bar  has  a  property  in  his 
-profession.  O'Hara  v.  Stack,  9  Norris,  477.  He  cannot  be  de- 
priyed  of  his  right  therein  without  due  notice  of  the  complaint  and 
an  opportunity  to  be  heard.  In  the  present  case  theix)  was  a  full 
heanng.  The  evidence  clearly  established  and  the  court  found  that 
the  plaintiff  in  error  was  professionally  employed  by  Mrs.  Curtiss  to 
procure  for  her  a  bond  of  1100  from  the  Guarantee  Trust  Company; 
that  he  obtained  it,  and  instead  of  delivering  it  to  her  he  pledged  it 
to  one  Humphreys  as  security  for  money  borrowed  of  the  latter. 
The  bond  was  frequently  demanded  of  the  plaintiff  in  error;  but  he 
put  off  Mrs.  Curtiss  with  evjisive  promises  to  deliver  it,  followed  by 
a  promise  to  pay  its  value  at  a  day  specified  if  he  failed  to  return 
iik  Having  disregarded  all  his  promises,  Mrs.  Curtiss  at  length 
made  an  affidavit  before  a  magistrate  charging  Davies  with  the  em- 
bezzlement of  the  bond.  He  was  arrested,  and  after  a  hearing  re- 
quired to  give  bail  for  his  appearance  at  the  next  Court  of  Quarter 
Sessions.  After  this,  and  after  application  to  the  Board  of  Censors 
of  the  Law  Association,  a  settlement  was  made  between  Mrs.  Curtiss 
and  Davies  by  which  he  paid  her  $100  as  the  value  of  the  bond,  and 
she  consented  to  the  entrance  of  a  nolle  prosequi  in  the  criminal 
prosecution  and  a  release  of  all  claims.  It  is  contended  on  the  part 
of  the  plaintiff  in  error  that  this  settlement  o])erated  as  an  absolution 
and  remission  of  his  offense.  This  view  of  the  Ciise  ignores  the  fact 
that  the  exercise  of  the  power  is  not  for  the  purpose  of  enforcing 
civil  remedies  between  parties,  but  to  protect  the  court  and  the 
publio  against  an  attorney  guilty  of  unworthy  practices  in  his  pro- 
fession. He  had  acted  in  clear  disregard  of  his  duty  as  an  attorney 
at  the  bar,  and  without  "good  fidelity"  to  his  client.  The  public 
had  rights  which  Mrs.  Curtiss  could  not  thus  settle  or  destroy. 
The  unworthy  act  had  been  fully  consummated.  In  the  exercise  of 
its  sound  discretion,  the  court  held  the  misconduct  was  such  as  to 
Require  that  his  name  be  stricken  from  the  roll.     This  action  how- 
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ever  is  not  always  understood  to  be  a  perpetual  disability.     In  some 
•  instances  the  court  have  permitted  an  attorney  to  be  restored,  con- 
sidering the  punishment  in  the  light  of  a  suspension.     1  Tidd'a 
Prac.  89,  and  cases  there  cited. 

We  see  no  merit  in  the  first  assignment.  This  bond  was  procnred 
without  the  aid  of  process  issuing  out  of  any  one  of  the  courts. 

The  position  of  a  member  of  the  bar  is  one  of  great  responsibility. 
Oood  faitli  and  integrity  in  his  professional  employments  are  essen- 
tially necessary.  It  is  the  duty  of  a  court  to  see  the  proper  stand- 
ing is  preserved.  Whenever  its  right  to  strike  a  member  from  its 
roll  appears  to  be  impartially  considered  and  prudently  exercised^ 
as  here,  we  are  not  willing  to  reverse  its  conclusion. 

JudgmsfU  affirmed. 


Olive  Cemetery  Company  v.  City  of  Philadelphia. 

(98  Penn.  St.  120.) 
Burial  place  —  taxation  —  exemption  —  sewer. 

A  cemetery  vras  exempted  from  taxation,  and  it  was  forbidden  to  open  an/ 
street,  lane  or  road  through  it.  ffeld^  that  lots  in  the  cemetery  along  the 
line  of  a  street  were  exempt  from  assessment  for  building  a  sewer  in  tfae 
street.    {See  note,  p.  735.) 

/^ASE  stated  in  opinion.     The  plaintiff  had  judgment  below. 

John  A.  Burton  axid  Benjamin  Harris  Brewster,  for  plaintiff 
in  error. 

Henry  C,  Terry,  for  defendant  in  error. 

• 

Sterrett,  J.  The  Olive  Cemetery  Company  was  incorporated  by 
act  of  February  5,1849^  for  the  purpose  of  establishing  and  maintain- 
ing a  cenietery  in  a  certain  tract  of  land  situated  on  the  north  side  of 
Lancaster  avenue,  in  the  county,  now  city  of  Philadelphia,  contain- 
ing about  ten  acres  and  twenty-two  perches.  The  third  section  of 
the  act  declares,  *'  that  no  street,  lane  or  road  shall  hereafter  be 
opened  through  the  said  tract  occupied  as  a  cemetery,  without  the 
consent  of  a  majority  of  the  lot-holders ;  and  the  same,  when  used 
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«8  a  place  of  sepulture,  shall  be  exempt  from  taxation,  excepting 
for  State  purposes ;  and  no  lot  which  may  be  purchased  as  a  place  of 
iepulture  shall  be  subject  to  attachment  or  execution  for  any  debt 
or  debts  of  the  owners  thereof  ;  provided  that  the  said  exemption 
from  attachment  or  execution  shall  not  extend  to  more  than  four 
lots  as  owned  by  any  one  indiyidual." 

On  the  line  of  Merion  aveiiue,  by  which  the  cemetery  is  bounded 
on  one  side,  M  the  lots  have  been  sold  and  mostly  used  for  burial 
purposes.  In  that  avenue  the  corporate  authorities  of  the  city 
Cttoaed  a  sewer  to  be  constructed,  and  filed  a  lien  for  a  proportion- 
ale  part  of  the  cost  thereof  against  the  entire  cemetery  tract,  in- 
duding  the  lots  that  have  been  sold,  and  claim  the  right  to  enforce 
payment  thereof  by  sale  of  the  land.  The  facts  are  fully  presented 
in  the  case  stated  in  the  nature  of  a  special  verdict,  and  the  ques- 
tions of  law  involved  submitted  to  the  court  below  in  the  following 
terms  :  ^'  If  the  court  shall  be  of  opinion  that  under  the  said  char- 
ter, the  lots  purchased  by  the  lot-holders  for  burial  purposes,  and 
the  lands  of  the  cemetery  company,  are  subject  to  lien  and  sale 
under  said  lien  ;  or  that  the  lot-holders'  consent  on  notice  to  them 
was  not  necessary  before  filing  the  lien,  then  judgment  for  the 
plaintiff;  but  if  not,  then  judgment  for  the  defendant."  The 
court  entered  judgment  on  the  case  stated,  in  favor  of  the  city. 

The  main  contention  on  the  part  of  the  cemetery  company  is, 
that  the  assessment  for  construction  of  the  sewer  on  Merion  avenue 
18  a  species  of  taxation,  and  clearly  within  the  letter  as  well  as  the 
spirit  of  the  exemption  contained  in  the  charter.  The  exemption 
is  **from  taxation,  excepting  for  State  purposes."  The  obvious 
meaning  of  this  is  th^t  the  Commonwealth  releases,  in  favor  of  the 
cemetery  company,  her  right  to  tax  its  land,  when  used  as  a  place 
of  sepulture,  in  any  form  or  for  any  puq^osc  of  a  local  nature,  as 
distinguished  from  general  State  purposes  ;  reserving  to  herself  the 
right  of  taxation  for  the  latter  purposes  only.  The  exemption  is 
general,  and  embraces  every  species  of  taxation  not  specifically  ex- 
cepted ;  and  the  rule  is  well  settled,  that  an  exception  in  a  statute 
excludes  all  other  exceptions.  Miller  v.  Kirkpatrick,  5  Casey,  226. 
It  is  not  pretended  that  municipal  assessments  for  constructing 
sewers,  etc. ,  are  within  the  accepted  meaning  of  taxation  for  State 
purposes  ;  on  the  contrary,  it  is  contended  by  the  city  that  they  do 
not  come  under  the  head  of  taxation  at  all.  It  is  conceded  however 
that  the  authority  to  make  and  collect  such  assessments  is  delegated 
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by  the  Commonwealth.  If  it  does  not  emanate  from  the  inherent 
powers  of  the  government  to  levy  and  collect  taxes  it  is  difficult  to 
understand  whence  it  comes.  The  only  warrant  for  delegating  such 
authority  must  be  either  in  the  right  of  eminent  domain  or  in  the 
taxing  power.  It  cannot  be  found  in  the  former^  and  hence  it 
must  be  in  the  latter. 

Taxation  is  the  exeixsise  of  the  inherent  powers  of  government 
to  compel  contributions  from  persons  and  property  for  public  pur- 
poses,  either  of  a  general  or  local  nature.  For  general  or  State  pur- 
poses, the  power  of  taxation  has  usually  been  exercised  directly  by 
the  government,  while  for  local  objects  it  has  generally  been  dele- 
gated to  and  exercised  by  the  municipal  subdivisions  of  the  State. 
The  history  and  growth  of  this  delegated  power  are  traced  in  Wash- 
ington Avenue,  69  Penn.  St.  352;  s.c,  8  Am.  Rep.  !d55.  It  is  there 
said,  that  '^  the  pi*aetice  of  municipal  taxation  by  counties,  townships 
cities  and  boroughs  for  local  objects  had  its  origin  in  necessity  and 
convenience.  Hence,  roads,  bridges,  culverts,  sewers,  pavements, 
school-houses  and  like  local  improvements  are  best  made  through  the 
municipal  divisions  of  the  State  and  paid  for  by  local  taxation. 
These  have  always  been  supported  as  a  proper  exercise  of  the  tax- 
ing power.  *  *  *  In  cities  and  towns  where  the  population  was 
dense,  the  authorities  began  to  make  improvements  of  special  ad- 
vantage to  certain  of  the  citizens  at  their  expense.  *  *  *  So 
far,  public  opinion  and  long-continued  legislative  practice  have  sus- 
tained local  taxation  with  great  unanimity,  and  this  is  strong  evi- 
dence of  the  true  interpretation  of  the  constitutional  power  of  the 
legislature  to  authorize  municipal  taxation  of  this  sort.'*  In  Mc- 
Masters  v.  Commonwealth,  3  Watts,  292,  a  new  phase  of  taxation 
was  presented  in  the  assessment  of  one  person's  property  to  pay 
compensation  awarded  to  another  whose  property  had  been  taken 
for  a  public  use  under  the  power  of  eminent  domain ;  but  it  was 
sustained  as  a  proper  application  of  that  principle  of  local  taxation 
which  authorizes  the  assessment  of  property  specially  benefited  by 
a  local  improvement  of  a  public  nature,  for  the  purpose  of  defray- 
ing the  expense  thereof.  The  admitted  authority  of  the  legislature 
to  confer  upon  municipal  corporations  the  power  of  assessing  the 
cost  of  local  improvements  on  properties  benefited  is  recognized  in 
Hammetty,  Philadelphia,  65  Penn.  St.  146  ;  s.  c,  3  Am.  Rep.  615  ; 
as  '^a  species  of  taxation ;  not  the  taking  of  private  property  by 
virtue  of  eminent  domain."     We  have  thus  referred  to  these  cases 
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not  for  the  parpose  of  vindicating  the  right  of  the  legislature  to  au- 
thorize assessments  m  various  forms  for  local  improvements,  but  to 
phow  that  they  are  regarded  as  a  species  of  taxation  ;  that  it  is  only 
on  the  principle  of  taxation  that  they  are  sustained.  The  cases  of 
Northern  Libertiesy,  Churchy  1  Harris,  104;  Prayy.  Northern  Lib" 
erties,  7  Casey,  69,  and  Borough  of  Oreensburgh  v.  Toung,  3  P. 
F.  Smith,  280,  have  been  cited  as  authority  for  the  position  that  as- 
sessments for  local  improvements  are  not  taxes.  What  is  said  in 
Washington  Avenue^  supra,  in  regard  to  two  of  these  cases  is  equally 
applicable  to  the  other,  viz.  :  the  court  did  not  mean  to  decide  that 
such  an  assessment  is  not  taxation  within  the  general  legislative 
power  to  tax.  Had  it  been  meant  to  say  that  such  an  assessment 
is  not  taxation  at  all,  it  would,  in  effect,  deny  the  power  of  the  leg- 
islature to  authorize  the  assessment  —  a  power  which  was  affirmed 
in  all  these  cases. 

It  follows  from  what  has  been  said,  that  the  claim  of  the  city  is 
a  species  of  taxation  for  local  and  not  State  purposes,  based  solely 
on  the  taxing  power  delegated  by  the  State,  and  inasmuch  as  the 
charter  of  the  company  expi*essly  exempts  its  land  from  such  taxa- 
tion, the  lien  is  invalid  and  the  plaintiff  in  error  is  entitled  to 
judgment. 

If  it  were  at  all  necessary,  it  would  be  an  easy  task  to  show  the 
wisdom  and  propriety  of  exempting  such  property  as  that  of  the 
plaintiff  in  error  from  lo^al  taxation,  but  nothing  of  that  kind  is 
required.  It  is  sufficient  to  know  that  the  legislature,  in  creating 
the  corporation,  exempted  its  property  from  such  taxation.  It  is 
unnecessary  to  consider  other  minor  points  involved  in  the  case 
stated. 

Judgment  reversed ;  and  judgment  is  now  entered  on  the  case 
stated  in  favor  of  the  defendant  below. 

Judgment  reversed. 

Hon  BT  thk:Rbportcb.— In  Buffalo  OUy  Cemetery  ▼.  City  of  Buffalo^  46  N.  Y.  60S» 
ODder  a  statute  exempting  the  lands  of  cemetery  associations  from  **all  puV'Ss  tazes^ 
rateSf  and  assessments,"  it  was  held  that  the  exemption  did  not  apply  to  an  assessment  to 
defray  the  expense  of  a  sidewalk  constructed  upon  a  street  running  alongside  the  lands 
of  Boch  an  association.  The  court  said:  *'The  taxation  is  a  hurden.  It  is  a  common 
harden,  for  the  common  good.  The  person  or  the  class  which  is  exempted  thereftt>m  is  a 
fayored  one.  A  statute  giving  favors  at  the  expense  of  the  public  is  not  to  be  liberally 
Interpreted.  Statutes  conferring  exemptions  from  taxation  are  to  be  strictly  construed. 
Orr  y.  Bakery  4  Ind.  88. 

**Nor  are  we  to  be  controlled  In  the  disposition  of  this  case,  solely  by  the  consideration, 
that  the  statute  in  its  intent  to  preserve  this  class  of  property,  for  the  particular  use  for 
which  It  Is  acquired  and  managed  by  the  association,  is  in  consonance  with  public  policy 
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•Bd  good  morals.  However  repugnant  to  proper  sentiment  it  maj  be  to  have  such  prap, 
ertgr  the  subject  of  sale  by  prooess,  it  Is  for  the  legislature  to  saj  how  far  that  sentimeaA 
shall  be  regarded,  and  it  is  for  the  oourt  to  interpret  and  apply  the  language  used  to  thai 
end.  Apt  words  are  used  in  this  ensctment,  to  preserve  the  pn^perty  from  sale  oo  ezeoa* 
tlon  or  Toluntaiy  application  for  the  payment  of  the  debts  of  an  assoclste  and  fktmi  being 
alienated  by  him.  If  there  are  not  words,  whose  estahliflhed  meaning  exempts  fhnn  the 
usual  municipal  assessments,  a  new  meaning  cannot  be  given  to  those  employed ;  and  it 
must  be  inferred  that  it  was  not  contemplated  that  the  associatioB  wonld  be  endangeved 
by  such  sssenments,  made  as  they  generally  are,  and  resulting  as  they  aomeCiniss  do^  for 
the  benefit  of  the  property. 

'*  The  adjective  *publlc,*  in  the  clause  above  quoted,  applies  to  the  noons  'rates*  and 
'assessments,'  as  well  as  to  the  noun  *  taxes.*  And  the  use  of  it  limits  the  meaning. 
Implies  that  there  were  in  the  view  of  the  framere  of  the  statute,  taxes,  rates  and 
ments  other  than  those  which  it  designates  as  public,  and  from  which  the  pabUo  Is  noi  to 
be  exempted.  By  the  meaning  of  the  word  ^public,*  as  used  in  this  statute,  the  upposito 
of  'private*  or  the  opposite  of '  local,*  as  is  diveraely  contended,  or  the  opposite  oC  bolli» 
ss  msj  well  be,  still  it  must  be  that  the  legislature  meant  to  limit  its  fkvor,  and  to  tep^ 
that  there  were  certain  taxes,  rates  and  assessments  not  pablic,  from  which  the  pialntlg 
was  not  to  be  exempted ;  and  to  these,  whatever  they  are,  the  plaintiff  is  liable. 

**  We  think  that  the  current  of  the  authorities  in  this  State  and  in  some  oC  tlie  sirtw 
States  runs  to  this  result:  that  public  taxes,  rates  and  asaessments  are  those  which  mm 
levied  and  taken  out  of  the  proper^  of  the  person  assessed,  for  some  public  or  goMiBliiM 
or  purpose,  in  which  he  has  no  direct,  immediate  and  i>ecullar  Intefsst;  being 
from  him  toward  the  expense  of  carrying  on  the  government,  either  directly  and  in 
oral,  that  of  the  whole  Commonwealth,  or  more  mediately  and  partkmlaity,  through  tiM 
Intervention  of  municipal  corporations;  and  that  those  charges  and  impositions  which  ara 
laid  directly  upon  the  property  in  a  circumscribed  locality,  to  effect  some  work  of  k>oal 
convenience,  which  In  Its  results  Is  of  peculiar  advantage  and  importance  to  the  property 
espedaUy  aisewod  for  the  expense  of  It,  are  not  public,  but  are  local  and  private  so  Car  an 
this  statute  is  ooncemed.  Pieopis  t.  Mayor,  etc.,  4  Ctomst  419;  and  cases  there  dted, 
4Sa  et  «eg.;  FMrfidAr,  Batelig,  »  Iowa.  806;  Oiiy  of  PatUnon  t.  Soetety,  etc.,  4  Zab^ 
385;  ITorth  lAb,  r.  8t.  JohnXChwrofw,  18  Fenn.  St.  104;  Canal  Trtuteea  v.  OUy  of  CMeagiK 
12 IlL  408 ;  Mayor,  ete.,  t.  Proprtetors,  eto.,  7  Md.  617;  Le Fieore  v.  Mayor^  «to.,  8  Mle^ 


**  It  Is  phUn  tha;t  the  assessment  of  which  the  plaintiff  ccmiplains  fsUs  within  the 
olass,  and  Is  local  and  private.** 
To  same  effect,  LouinUle  r.  Nevin  (10  Bush,  D48),  19  Am.  Bep.  TB^  Bx;d  notn,  18. 
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A  bequest  to  a  church  to  be  expended  in  masses  for  the  testator's  soul  la  for  a 

religious  use.    {See  note,  p.  738. ) 

A  PPEAL  from  a  decree  sustaining  exceptions  to  the  report  of  an 
Jx    auditing  judge.     The  opinion  states  the  point 

F.  W.  Patten  and  H.  F.  Hepburn,  for  appellants. 
A.  A,  Hirsty  for  appellee. 
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Sterkett,  J.  By  the  residuary  clause  of  his  will^  executed  fif- 
teen days  before  his  death,  the  testator  bequeathed  *'  all  the  rest, 
residue  and  remainder"  of  his  estate  ''to  St.  Mary's  Catholic  Church, 
to  be  expenlied  m  masses  for  the  benefit  and  repose  of  "  his  soul. 

It  is  contended  that  the  bequest  is  void  under  the  act  of  1855, 
the  eleventh  section  of  which  declares  that '  'no  estate  real  or  personal, 
shall  hereafter  be  bequeathed,  devised  or  conveyed  to  any  body  poli- 
tic, or  to  any  person,  in  trust  for  religious  or  charitable  uses,  except 
the  same  be  done  by  deed  or  will  attested  by  two  credible  and  at 
the  same  time  disinterested  witnesses,  at  least  one  calendar  month 
before  the  decease  of  the  testator  or  alienor,  and  all  dispositions  of 
property  contrary  hereto  shall  be  void  and  go  to  the  residuary  lega- 
tee or  devisee,  next  of  kin  or  heirs  according  to  law. " 

While  the  propriety  of  legislation  which  thus  limits  the  right  of 
giving  for  religious  or  charitable  purposes  may  sometimes  have  been 
questioned,  it  has  never  been  doubted  that  the  act  is  constitutional, 
and  the  only  question  presented  for  our  consideration  is,  whether 
the  residuary  bequest  is  for  either  a  i*eligious  or  charitable  use,  and 
therefore  falls  within  the  prohibition  of  the  statute. 

The  testator  has  clearly  declared  the  use  or  purj^ose  to  which  liis 
bequest  shall  be  applied.  It  is  to  be  expended  in  masses  for  the 
benefit  and  rei>()se  of  liis  soul.  Wliile  tliis  may  not  bo  regarded  as 
a  charitable  use  within  the  Jiccepted  meaning  of  the  word,  it  is  cer- 
tainly in  eveiy  proper  sense  of  the  term,  and  jiecording  to  the  ob- 
vious intendment  of  the  act,  a  religious  use.  In  tlie  denomination 
with  which  tlie  testator  appears  to  liave  Ix^en  identified,  the  mass  is 
regarded  Jis  a  prominent  part  of  the  religious  service  and  worship. 
According  to  the  Roman  Catholic  system  of  faith  there  exists  an  in- 
termediate state  of  the  soul,  after  death  and  before  final  judgment, 
during  which  guilt  incurred  during  life  and  unatoned  for  must  be 
expiated  ;  and  the  temporary  punishments  to  which  the  souls  of 
the  jienitent  are  thus  subjected  may  be  mitigated  or  arrested  through 
the  efficacy  of  t'hc  mass  an  a  i>ropitiatory  sjicrifice.  Hence  Ihe  prac- 
tice of  offering  masses  for  tlie  departed.  It  cannot  be  doubted  that 
in  obeying  the  injunction  of  the  testator  and  offering  masses  for  the 
benefit  and  repose  of  his  soul  the  oflficiating  priest  would  be  perform- 
ing a  religious  service,  and  none  the  less  so  because  intercession 
would  be  specially  invoked  in  behalf  of  the  testator  alone.  The 
service  is  just  the  same  in  kind  whether  it  be  designated  to  promote 
the  spiritual  welfare  of  one  or  many.  Prayer  for  the  conversion 
Vol.  XXXIX  — 93 
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of  a  single  impeiilteut  is  as  purely  h  religious  act  as  a  petition  for 
the  salvation  of  thousands.  The  services  intended  to  be  performed 
in  carrying  out  the  trust  created  by  the  testator's  will,  as  well  ae 
the  objects  designed  to  be  attained,  are  all  essentially  religious  in 
their  character. 

It  appears  to  us  that  the  bequest  to  St.  Mary's  Catholic  Church 
was  clearly  for  a  religious  use,  and  therefore  void  according  to  the 
express  terms  of  the  statute.  It  follows  that  the  schedule  adopted 
by  the  auditing  judge  should  have  been  confirmed  by  the  court. 

The  decree  of  the  Orphans'  Court  is  reversed  at  the  costs  of  the 

appellee. 

Decree  rmmrned. 


NoTB  BT  THB  Rbpobtbr. — Hahna,  P.  J.,  deliTeiing  the  opinion  below,  said :  **  Ttiere 
be  no  doubt,  that  in  En^i^land  it  would  be  regarded  as  a  superstitious  use,  and  therefore 
Toid.  The  making  of  a  gift  to  procure  the  saying  of  masses  for  the  soul  of  a  devisor  waa 
one  of  the  superstitious  uses  prohibited  by  the  statute  of  1  Bdw.  6,  ch.  14.  But  a  super- 
stitious use  can  hardly  be  said  to  exist  in  this  country,  where  in  the  absence  of  any  State 
religion  there  can  be  no  standard  of  orthodoxy.  MelhodUi  Churchett  v.  Reminffton^  1  Watts. 
aSi.  It  was  said  in  McLean  y.  Wade^  5  Wright,  260,  that  *  a  religious  purpose  is  a  chari- 
table  purpose.*  Sir.  Thomas  Plumer  defines  a  charitable  use  in  these  words:  *  Wlisre  the 
donor  appropriates  a  gift,  either  to  charity  or  some  public  purpose,  such  as  the  repair  of 
bridges,  ports  aiul  hayens,  not  operating  in  any  manner  to  the  benefit  of  himself.*  Mdksk 
V.  The  Asylnm,  1  Jac.  C.  C.  180.  But  the  best  definition  of  what  constitutes  a  charitable 
purpose  is  that  of  Binney,  adopted  by  the  court  in  Pr(ce  v.  MaxwclU  4  Casey,  88;  and  In 
other  cases :  '  Whatever  is  given  for  the  love  of  God,  or  for  the  love  of  our  'neighbor.  In 
the  catholic  and  universal  sense,  given  from  these  motives  and  to  these  ends,  free  fh>m 
the  stain  of  every  thing  that  is  personal,  private  or  selfish,  is  a  gift  for  charitable  uses.* 

'*  A  religious  use  may  be  said  to  be  such  a  charity  with  the  infusion  of  a  rellgiona 
element.  It  is  difficult  to  see  how  the  present  devise  can  be  brought  within  the  terms  of 
this  definition :  so  far  from  being  free  from  every  thing  of  a  personal,  private  or  seUsh 
nature,  it  had  its  origin  in  a  motive  which  was  in  the  highest  degree  personal  and  selfish. 

^  The  fact  that  the  church  might  remotely  profit  by  the  money  the  testator  diose  to  pay 
for  its  mediation  in  no  sense  elevated  the  gift  to  the  rank  of  a  gift  for  the  advanoMDMit 
of  religion;  the  object  of  the  testator  was  as  purely  private  and  selfish  as  If  he  had  be- 
queathed a  fund  to  the  church  for  the  erection  of  a  monument  to  himself,  or  the  purchase 
and  maintenance  of  a  pew  for  his  family,  both  of  which  gifts  have  been  held  not  to  be 
charities.    Roper  on  Legacies,  vol.  2,  p.  138.'* 

"  It  is  not  pretended  that  the  question  is  free  from  embarrassment.  The  actof  1865  was 
meant  to  save  men  from  the  force  of  solicitation  addressed  to  them  under  the  sanction  of 
religion  in  the  near  view  of  death ;  but  as  that  act  is  in  derogation  of  the  absolute  rig^ 
of  all  men  to  control  the  disposition  of  their  own  property,  it  should  be  strictly  construed. 
It  has  been  the  practice  to  award  a  moderate  sum  in  payment  of  the  services  of  mass  in 
cases  when  the  decedent  is  of  the  Catholic  faith,  as  a  part  of  the  funeral  expenses,  if  ths 
testator's  belief  in  the  continued  efficacy  of  these  prayers  leads  him  to  devote  the  prop> 
erty  to  securing  them  after  death.  One  should  be  careful  that  under  cover  of  the  statutes 
intended  to  protect  him  from  imposition,  we  do  not  hinder  him  in  the  exerdae  of  what  he 
may  regard  as  a  religious  duty.  It  is  easy  to  imagine  cases  in  which  the  testator  might 
leave  the  bulk  of  a  large  estate  to  the  church  in  payment  of  masses  for  the  repose  of  his 
soul.  But  it  must  be  remembered  that  the  fund  can  never  be  dlvestei^  ter  tha^MneAt  of 
the  church  from  its  original  purpose,  and  that  on  the  first  attempt  at  diversion,  eqnitgr 
will  intervene  and  raise  another  trustee  to  administer  it  according  to  the  Intention  of 
donor.    Sehnorr^a Appeal ,  17  P.  F.  Smith,  MB." 
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In  Wai.  V.  ShviJOevwrOi^  8  M.  ft  K.  684.  a  case  predaely  like  the  principal  case,  it 
was  held  that  such  a  legacy  is  ▼old.  The  court  say,  '*  that  tfie  statute  of  Edw.  6  related 
onl>  to  superstitious  uses  of  a  particular  description  then  existing:  and  it  Is  to  he  ot>^ 
served  that  that  statute  does  not  declare  any  such  gift  to  be  unlawful,  but  avoids  certain 
superstitious  gifts  previously  created.  The  legacies  in  question  therefore  are  not  within 
the  terms  of  the  statute  of  Edw.  0,  but  that  statute  has  b«en  considered  as  establishing  the- 
illegality  of  certain  gifts,  and  amongst  others,  the  driving  of  legacies  to  priests  to  pray  for 
the  soul  of  the  donor  has  in  many  cases  been  decided  to  be  within  the  superstitious  usee 
intended  to  be  suppressed  by  that  statute. "  Roper  (Leg.,  ^  119)  says:  ''  The  act  in  its  letter 
is  retrospective,  but  in  its  spirit  and  operation  must  be  taken  to  extend  prospectively  to 
any  dispositions  that  might  thereafter  be  made  to  the  superstitious  uses  therein 
specified.* 

Id  Duran  v.  MotUvXt  1  Ves.  %2Q,  there  was  a  fund  from  real  estate  put  in  trust  for  a 
perpetual  annuity  of  £10  to  a  minister  to  preach  a  sermon  once  a  year  to  the  memory  of 
the  testator,  and  to  keep  his  tombstone  in  repair,  and  to  keep  legible  the  inscription 
thereon,  and  upon  the  stone  against  the  wall  reciting  the  gift;  and  to  pay  £2  annually  to- 
the  clerk  and  £3  annually  to  the  sexton  forever;  and  to  pay  £4  annually  to  the  mayor  and- 
corporation  of  St.  Albans  for  managing  and  keeping  account  thereof.  The  Lord  Chan^ 
oellor  Harowicxk  said :  '*  The  charitable  uses  are  the  best  part  of  the  disposition ;  and  it 
would  be  veiy  unfortunate  if  that  part  which  is  really  good  should'be  set  aside  as  void,  and 
at  the  same  time  it  should  happen  that  the  worst,  such  as  tends  only  to  perpetuate  the 
vanity  of  the  testator,  should  be  established.  This  perpetual  annuity  to  the  minister  is  a 
charitable  use,  which  Is  not  prevented  by  the  addition  of  the  annual  sermon.  So  are  the 
other  two  annuities;  and  the  rest  is  not  only  a  vain  concomitant  of  the  charitable  bequest* 
but  a  circumstance  attending  the  general  execution  thereof ;  and  if  this  construction  were 
not  made,  it  might  elude  the  act  of  Parliament,  for  the  reward  for  doing  these  offices 
might  be  as  great  as  the  testator  pleased.  So  the  gift  to  the  corporation  is  a  reward  for 
their  service,  and  but  a  circumstance  attending  the  charitable  bequest;  and  though  the 
keeping  the  accounts  is  not'  void,  yet  If  the  charity  on  which  it  was  to  attend  Is  void,  it 
must  be  so  to. "    The  whole  devise  was  held  void. 

A  bequest  in  trust  to  keep  a  family  vault  in  repair  is  good  in  equity.  Oravemtr  v.  HaiL-^ 
Kun,  Amb.  643;  Swaaey  v.  Am.  Bible  Soc'u,  57  Me.  5d4 ;  Lloifd  v.  L/oyd,  10  Jan.  306  So 
of  a  monument  in  a  church.  Htxire  v.  OK{/rjod,  L.  R..  1  Eq.  685.  But  not  so  far  as  regards 
the  testator *8  own  interment.    Doe  v.  Pitcher,  8  M .  &  S.  410. 

In  Piper  y.  Mtmlttm,  73  Me.  15j,  it  was  held  that  a  bequest  in  trust  to  keep  the  testator's 
iotin  a  certain  burying  ground  in  good  order  and  condition,  was  not  for  a  charitable  use. 
The  court  said:  '*  A  charity  Is  a  gift  to  any  general  public  use,  extending  to  all,  rich  or 
poor.  '  Indeed,  it  is  said  that  vagueness  is  in  some  respects  essential  to  a  good  gift  for  a 
public  charity,  and  that  a  public  cliarity  begins  where  uncertainty  in  the  recipient  begins. 
So  if  a  gift  for  a  private  purpose  tends  to  create  a  perpetuity,  it  will  be  void;  but  a  gift 
for  a  public  charity  is  not  void ,  although  in  some  forms  it  creates  a  perpetuity .  *  2  Perry 
on  Trusts,  9  687.  '  Charity  is  defined  to  be  a  general  public  use.'  1  Jarman  on  Wills,  193. 
Courts  have  been  exceedingly  liberal  In  not  restricting  the  objects  to  be  regarded  as  char- 
itable. '  But,*  observes  Gr.vv,C.  J.,  in  Drury  v.  Natick,  10  Allen,  169,  'the  gift  must  be 
expressly  or  by  necessary  implication  for  the  public  benefit.  Therefore  a  private  museunt 
or  a  library  established  by  private  subscription  for  the  use  of  subscribers,  has  been  held 
not  to  t>e  a  charitj'.*  In  Canic  v.  Long,  2  De  Oex,  Fisher  &  Jones,  75,  the  devise  was  to 
the  trustees  of  the  Penxance  public  library,  an  institution  established  and  kept  on  foot  by 
the  subscription  of  certain  inhabitants  of  Penzance  for  purchasing  books  for  the  use  of  the 
subscribers ;  the  books  to  be  vested  in  trustees  for  the  use  of  the  institution,  to  continue  as 
long  as  there  were  ten  subscribers.  It  was  held  that  this  was  not  a  charity .  *  The  de~ 
vise,' says  Lord  Campbell,  *is  for  the  benefit  of  a  subsisting  society,  and  one  which  is 
intended  to  subsist  so  long  as  ten  members  remain,  and  the  property  is  to  be  taken  out  of 
commerce  and  to  become  inalienable,  not  for  a  life  or  lives  in  being,  and  twenty-one  years 
afterward,  but  for  so  long  as  ten  members  of  the  society  shall  remain.  This  seems  to  be 
a  purpose  which  the  law  will  not  sanction  as  tending  to  a  perpetuity.*  The  chancellor 
held  this  to  be  no  charity,  but  a  devise  for  the  benefit  of  a  society  of  certain  individuals 
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"  The  bequest  of  one  hundred  dollars  to  keep  the  testator's  lot  io  the  Piper  burning  ground 
forever  iu  repair  was  not  for  any  public  purpose,  beueficial  to  all,  rich  or  poor.  It  was  noc 
«  charitable  use,  for  which  a  perpetuity  might  be  created.  '  A  condition  for  keepinic  a 
tomb  in  repair,*  observes  Kinderslbt,  V.  C,  in  LUtyil  v.  Lloy(L,  10  E.  L.  &  Bq.  lav,  *  is  not 
«  charitable  use,  and  is  not  illegal  It  may  be  illegal  to  vest  property  In  trust  for  that 
purpose,  so  as  to  create  a  perpetuity ;  but  a  direction  that  the  wife  and  Mary  A.  Xocldey . 
are,  during  their  lives,  to  enjoy  the  annuity  and  are  to  koep  the  tomb  in  repair,  is  quite 
lawful.'  Tile  tomb  was  to  be  kept  in  repair  during  their  lives.  There  was  no  perpetuity. 
In  RiehardMy.  Robsim,  31  Beav.  344,  the  bequest  was  to  keep  up  the  graves  and  grave- 
stones of  certain  persons  in  good  r^mir.  The  bequests  were  to  the  church  wardens  In 
perpetuity.  The  court  say  the  keeping  up  the  tomb  or  building,  which  is  of  no  public 
benefit,  is  not  a  charitable  use,  and  the  bequests  were  declared  void.  In  Hnare  v.  (MM>m, 
1  L.  R.  Eq.  683,  a  gift  to  keep  in  repair  forever  the  vault,  in  which  the  testator's  modier 
was  interred,  was  held  void,  as  not  being  a  charity.  To  the  same  effect  is  the  case  of  FUk 
▼.  Attmrney-Oenerdl,  4  L.  R.  Eq.  tni  and  In  re  Wmiamst  5  L.  R.  Ch.  Div  738.  In  re  Bur- 
kUtt  0  L.  K.  Ch.  Div.  576,  a  certain  sum  was  bequeathed,  *  the  income  to  be  applied  when 
neoessaiy  in  keeping  in  good  repair  the  grave,  the  railing  and  tombstones  of  my  late 
fMher ;'  the  residue  over  and  the  portion  of  the  gift  for  keeping  the  grave  in  repair  was 
held  void: 

^  In  Dexter  v.  Gar(ln€r,  7  Allen,  343,  a  bequest  in  trust  forever,  the  income  of  which  was 
to  be  appropriated  for  the  benefit  of  the*  Friends'  meeting,  Mn  a  particular  place,  is  a 
charity,  and  not  void  as  a  perpetuity,  it  appearing  that  the  Friends  under  their  usages  and 
discipline  apply  the  funds  to  the  maintenance  of  religious  worship,  etc,  and  for  the  par- 
chase  and  repair  of  burying  grounds,  the  latter  being  regarded  as  a  religious  duty.  It 
contended  that  the  hitter  purpose  was  not  a  charity;  but  the  court  held  the  providing 
oversight  of  a  burying  ground  for  this  nect  of  christians,  as  a  religious  duty,  could  not^ 
distinguislied  from  that  of  repairing  and  maintaining  meeting-houses  for  religious  wor- 
ship, and  sustained  the  trust.  In  SwaHcyy.  Amcn^nu  Tiihie  Socirtu^  57  Me.  587,  it  was 
held  that  a  Itrgacy  to  keep  in  repair  a  family  burying  ground  might  be  sustained. 

**  But  this  is  not  even  to  keep  in  repair  the  family  burying  ground.  It  Is  simply  to  keep 
in  repair  his  (my '  lot,  not  tlie  Piper  bury-ground.  It  is  not  for  any  charitable  purpose.  It 
is  for  a  merely  secular  object.  It  is  not  even  for  all  of  his  family  or  name,  rich  or  poor. 
It  is  not  for  any  p^eneral  purpose  of  public  interest.  1  Tudor's  Law  of  Charitable  Trusts, 
ch.  1,  §  ](.  "  The  erection  of  a  monument  to  perpetuate  the  memory  of  the  donor,  is  not 
a  charitable  puri)o»e;  nor  is  the  repairing  a  vault  or  tomb  containing  his  remains.  Omtira, 
it  seems,  if  the  vault  bf%  used  for  the  interment  of  the  donor's  family.*'  IJannanon 
Wills,«J8,  4  Am.  ed." 

In  Miller  y.  /V>rN*r,  .58Penn.  St.  298,  a  bequest  for  a  public  librars^and  college,  to  be 
named  after  the  testator,  was  sustained  as  a  charity.  The  court  said .  '*  If  an  act  to  be  a 
charity  must  indeed  be  free  from  any  taint  of  selfishness,  very  much  that  passes  under 
the  name  is  spurious,  while  the  geimine  article  is  so  extraordinar>'  a  virtue  that  we  ought 
not  wonder  itiat  un  inspired  apostle  ranked  it  above  the  christian  graces  of  Faith  and 
Hope.  But  thou;::]!  the  founding  of  a  school  of  learning  to  perpetuate  one's  name  may 
not  come  up  to  the  abstract  idea  of  a  christian  charity,  our  question  is  whether  courts 
of  justice,  and  especially  this  court,  have  not  always  treated  it  as  a  charity.*'  The  court 
defined  '"reliprious  uses,'*  negatively,  as  follows:  "Where  the  conveyance  is  to  no 
ecclesiastic,  or  church,  or  churoh-school,  or  hospital,  or  for  the  promotion  of  religion  in 
any  of  its  forms,  or  I>y  means  of  any  of  its  appliances,  it  cannot  be  considered  a  religious 
use.  '*  And  they  d^'flneil  "  religious  and  charitable  uses,"  affirmatively  as  fc^ows:  "Legal 
acts  done  for  the  promotion  of  piety  among  men,  or  for  the  purpose  of  relieving  their 
suffering,  enlightening  their  ignorance,  and  bettering  their  condition.'*  It  is  not  very 
clear  that  the  bequest  In  the  principal  case  comes  within  any  of  these  definitions.  Aa 
counsel  said:  "By  it  he  did  not  intend  to  benefit  his  fellow-man  or  advance  the  cause  of 
rdiglon.    It  was  a  devise  purely  private,  personal  and  selfish. " 

In  Sfraiw  v.  Go/d«c/»mfd,  8  Sim.  614,  a  bequest  "to  ten  worthy  men,  inclndinjr  some 
learned  men,  to  purchase  meat  and  wine  fit  for  the  service  of  the  two  nights  of  the  Pasa- 
over,"  was  held  to  l)e  valid,  "  being  intended  to  enable  persons  professing:  the  Jewish  relig- 
ion to  observe  its  rites.'    So  of  a  bequest  for  preaching  a  sermon  on  Ascension  Day. 
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2Vm«r  T.  Ogden,  1  Coxe,  816.    So  of  a  deviie  of  real  and  penonal  prc^>erty  for  a  school  , 
**  wliereiii  no  book  of  fawtniction  Is  to  be  naed  to  teach,  exoept  spelling-books  and  the 
Bible.*'  TadnUr  ▼.  Garh,  6  Allen,  Ok 

A  bequest  to  keep  In  repair  an  ornamented  window  in  a  church,  though  a  memorial  of  a 
particular  person,  is  valid.  Hoare  t.  Oagoodt  L.  R.,  1  Eq.  685^  The  court  said  :  "The  court 
cannot  inquire  into  the  motiTSS  of  the  donor,  if  the  gift  is  in  its  nature  a  charity/* 

In  Attorney^eneraH  v.  OuUe,  2  Vem.  S6S,  a  charge  for  an  annual  sum  for  the  education 
of  Scotchmen  to  propagate  the  doctrine  of  the  church  in  England  in  Scotland,  was  treated 
as  superstitious,  because  presbyteries  were  settled  there  by  act  of  Parliament ;  and  In  £)&- 
Cotta  T.  DePa»t  Amb.  288,  a  legacy  to  establish  a  Jesuba  or  assembly  for  reading  the 
Jewish  law  and  instructing  the  Jews  in  their  religion,  was  not  supported  for  that  purpose ; 
and  In  Habenhon  y.  Vardmi,  7  Bug  L.  &  Eq.  288,  a  bequest  for  the  political  resunatlon  of 
the  Jews  to  Jerusalem  was  held  yoid.  But  a  gift  to  Methodists  was  held  good  in  Methoditt 
Church  ▼.  Remington,  1  Watts,  224 ;  and  so  of  Friends  or  Quakers,  in  Price  v.  Maxwdl^  28 
Fsnn.  St.  28,  and  Dexter.v.  Ctardner,  7  Allen,  M7;  and  so  of  Shakers,  Oam  v.  WhUe^  t 
Oana,17D. 

In  SUnp&on  t.  IFelcome,  72  Me.  486,  a  trust  for  the  "purchase  and  distribution  of  such 
railglous  books  and  reading  as  they  shall  deem  best,**  was  held  a  religious  public  charity 
and  it  was  also  held  that  **  religlotts  **  meant  Christian. 

See  Mannen  y.  PMiaddphia  Library  Sodeiy,  pogt,  741;  Oounty  of  Hennepin  t.  BroU^ 
erftood  of  GeUuemane,  27  Minn.  460 ;  S.  C.38  Am.  Rep.  208. 
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(gBPenn.8t.166.) 
WiU  —  immorai  truit  — publU  library — atheistical  books. 

A  teBtamentary  provision  intrust  for  founding  and  endowing  a  publiclibrary 
is  not  avoided  by  the  direction  to  publish  books  written  by  the  testator, 
averred  to  be  atheistical,  nor  by  a  direction  that  the  trustees  shall  not  ex- 
dade  any  book  "  on  account  of  its  difference  from  the  ordinary  or  conven- 
tional opinions  on  science,  government,  theology,  morals  or  medicine ; "  the 
former  not  being  a  condition  precedent,  and  the  latter  being  a  mere  negative 
recommendation.    (See  note,  p,  74b.) 


B 


ILL  to  contest  a  will.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 


F.  Carroll  Brewster  and  Wm.  A.  Porter,  for  appellants. 

W.  H,  Rawle  and  R.  0.  McMurtrie,  for  Library  Company. 

Paxsoi^,  J.  This  was  a  bill  in  equity  filed  in  the  court  below  by 
Bobert  Manners,  of  London,  one  of  the  heirs  at  law  of  Dr.  James 
Rush,  deceased,  against  Henry  J.  Williams  and  the  Library  Company 
of  Philadelphia.  Subsequently  Elizabeth  Murray  Sush,  a  daughter 
of  James  Murray  Bush,  dec^ued,  and  a  grand-niece  of  the  said 
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Jumes  iiusli,  upon  application  to  the  court  below,  was  allowed  to 
become  a  party  plaintiff.  The  defendant  Williams  was  the  execu- 
tor of  the  last  will  and  testament  of  Dr.  Rush,  and  the  defendant 
ooi-poration  was  the  residuary  legatee  under  his  will,  and  the 
recipient  of  nearly  the  whole  of  his  large  estate.  The  object  of  the 
bill,  briefly  stated,  was  to  recover  from  the  defendants  the  resid- 
uary estate,  and  the  court  below  wfis  asked  to  declare  that  the  pro- 
visions of  the  testator's  will  in  regard  to  the  Philadelphia  Library 
were  impracticable  and  imi)03sible  of  execution,  or  if  capable  of 
execution,  that  tlioy  wore  contrary  to  public  i>oHcy  and  sound 
morals,  and  that  tlic  defendant  Williams  be  declared  a  trustee  for 
plaintiff.  The  defendants  filed  separate  demurrers,  upon  which 
issue  was  joined.  The  demurrers  were  sustained,  and  the  bill  dis- 
missed, witli  costs.  It  is  the  appeal  from  this  decree  we  are  now 
called  ujMm  to  consider. 

We  1100(1  not  dwell  at  length  upon  that  part  of  the  bill  which 
chariics  that  the  provisions  of  the  will  are  impossible  of  execution. 
Tlie  argument  upon  this  branch  of  the  case  rests  upon  the  fact  that 
the  tostator,  in  and  by  tlie  last  codicil  to  his  will,  directed  that  the 
*^  whole  remainder  "  of  his  estate  should  be  expended  "  in  the  pur- 
<jliaso  of  a  lot  and  the  erection  of  the  library  building,  construction 
of  book-cases,  etc.,  leaving  the  said  company  only  an  income  suflS- 
cieiit  to  defray  the  ordinary  and  strictly  appropriate  expenses  of 
such  an  institution."  It  was  urged  that  here  was  a  direction  for 
the  construction  of  a  magnificent  shell  without  any  provision  to 
purclnise  books  ;  that  to  erect  a  building  of  the  character  indicated 
and  line  its  walls  with  shelves  upon  which  no  books  could  ever  be 
placed,  would  not  be  crcating  a  library,  but  on  the  contrary,  would 
defeat  the  very  object  the  testator  had  in  his  mind,  and  would  serve 
no  useful  purpose  which  a  court  of  equity  would  be  under  a  duty 
to  enforce  as  against  the  heir  at  law.  It  is  sufficient  to  say,  by  way 
of  answer  to  this,  that  the  allegation  of  the  want  of  funds  to  sustain 
the  libmry  is  unfounded.  The  codicil  relied  on  by  the  plainti& 
provides  that  the  annuities,  amounting  to  $10,400,  shall  be  applied 
to  the  support  of  the  library  as  they  shall  respectively  fall  in.  In 
addition,  this  was  the  gift  of  a  building  to  a  library  company  already 
organized,  which  had  been  in  existence  for  many  years,  and  as  we 
learn  from  the  will  of  Dr.  Rush,  with  funds  and  income  of  its  own. 
The  chief  object  of  the  testator  was  to  enlarge  the  scope  of  a  c&aritjr 
already  in  existence,  and  not  to  found  a  new  one.     It  cannot  be 
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seriously  contended  that  the  devise  of  a  building  to  a  library  com- 
pany for  the  safe-keeping  and  convenient  use  of  its  books  is  void  or 
incapable  of  execution,  because  unaccompanied  with  the  bequest  of 
a  fund  to  purchase  books,  pay  the  taxes,  or  provide  for  any  of  the 
other  expenses  of  such  institutions. 

The  entire  weight  of  the  able  arguments  on  behalf  of  the  plaint- 
iffs was  brought  to  bear  upon  the  single  point,  that  to  carry  out 
the  provisions  of  the  will  of  Dr.  Rush  would  be  contrary  to  every 
principle  of  good  morals  and  religion,  and  against  the  policy  of 
the  law  ;  the  amended  bill  expressly  charging  **  that  the  works 
directe<l  by  the  said  Dr.  James  Rusli  to  be  published  every  ten 
years,  and  earlier  and  oftener  if  called  for,  in  the  paper  writing 
dated  April  18,  1867  (last  codicil),  contain  infidel  and  atheistical 
sentiments,  teachings  and  arguments,  and  that  said  works  deny 
the  truths  of  the  Christian  religion,  and  of  revelation,  and  the 
existence  of  a  God  ;  and  the  plaintiff  charges  that  the  effect  of 
carrying  out  and  executing  said  trust  would  be  the  propagation  of 
infidel  and  atheistical  doctrines,  and  would  be  contrary  to  good 
morals  and  to  law."  The  amendment  containing  the  foregoing 
grave  averments  was  filed  in  the  court  below  after  the  case  had 
been  argued  and  the  day  before  it  was  decided.  The  defendants 
contend  that  it  was  filed  irregularly,  and  ought  not  to  be  con-- 
sidered  here.  Yet  it  comes  up  regularly,  no  motion  has  been 
made  here  or  in  the  court  below  to  purge  the  record,  and  for  the 
purposes  of  this  case  we  shall  consider  it  as  before  us,  without 
however  deciding  any  question  of  its  regularity.  The  only  other 
matter  relied  on  by  the  plaintiffs  to  sustain  their  position  is  the 
fifth  section  of  the  first  codicil  of  the  testator's  will,  which  is  as 
follows  : 

"  I  do  not  wish  that  any  work  should  be  excluded  from  the  library 
on  account  of  its  difference  from  the  ordinary  or  conventional  opin- 
ions on  the  subjects  of  science,  government,  theology,  morals  or 
medicine,  provided  it  contains  neither  ribaldry  nor  indecency." 

Following  immediately  after,  in  the  same  section  of  the  same 
codicil,  the  testator  adds,  evidently  in  explanation  and  vindication 
of  the  above,  the  following  : 

"Temperate,  sincere  and  intelligent  inquiry  and  discussion  are 
only  to  be  dreaded  by  the  advocates  of  error.  The  truth  need  not 
fear  them,  nor  do  I  wish  the  Ridgway  Branch  of  the  Philadelphia 
Library  to  be  incumbered  with  the  ephemeral  biographies,  novels 
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and  works  of  fiction  or  amasement,  newspapers  or  periodicals, 
which  form  so  large  a  part  of  the  current  literature  of  the  day. 
The  great  object  of  a  public  library  is  to  bring  within  the  reach 
of  the  reader  and  student  works  which  private  collections  do  not 
and  cannot  contain,  and  which  in  no  other  way  could  be  accessible 
to  the  public.  Its  excellence  will  depend,  not  upon  the  number 
of  its  volumes,  but  upon  their  intrinsic  value;  and  I  wish  this 
principle  to  be  carried  out  by  the  managers,  who,  I  hope,  will 
never  be  influenced  by  the  too  common  ambition  for  mere  numerical 
superiority.'* 

The  plaintiffs  contend  that  the  will  and  codicils  of  Dr.  Bush 
contain  a  foundation  for  atheism  and  infidelity;  that  the  law,  while 
tolerating  the  freest  discussion,  will  never  lend  its  hand  for  the 
protection  and  support  of  immorality  ;  that  in  a  land  where 
religion  and  sound  morals  are  recognized  as  the  foundation-stones 
of  government,  no  trust  can  exist  for  the  protection  of  that  which 
destroys  the  State. 

No  fault  is  found  with  this  statement  of  the  law.  It  may  be 
regarded  as  settled  in  Pennsylvania,  that  a  court  of  equity  will 
not  enforce  a  trust  where  its  object  is  the  propagation  of  atheism, 
infidelity,  immorality  or  hostility  to  the  existing  form  of  government. 
A  man  may  do  many  things  while  living  which  the  law  will  not  do 
for  him  after  lie  is  dead.  He  may  deny  the  existence  of  a  God, 
and  employ  liis  fortune  in  the  dissemination  of  infidel  views,  but 
should  he  leave  his  fortune  in  trust  for  such  purposes,  the  law  will 
strike  down  the  trust  as  contra  bo7ios  mores.  AVc  need  not  elaborate 
this  question  nor  extend  the  illustrations.  The  whole  subject  is 
thorouglily  discussed  in  a  number  of  cases  which  fully  sustain  the 
principle  above  stated.  See  Updegraph  v.  Commomoealthy  11  S.  & 
R.  394;  Vidal  \.  Girard^s  Executors,  2  How.  127*;  Zeissweiss^, 
Jafnes,  13  P.  F.  Smith,  465.  In  the  case  last  cited,  the  testator 
devised  all  his  property  to  his  grand-nieces  for  their  lives  and  the 
life  of  the  survivors,  remainder  to  "  The  Infidel  Society  in  Phila- 
delphia, hereafter  to  be  incorporated  for  the  purpose  of  building  a 
hall  for  the  free  discussion  of  religion,  politics,"  etc.  This  court 
said,  referring  to  the  trust  for  the  infidel  society:  "It  is  plain  that 
no  court  would  ever  undertake  to  administer  such  a  charity." 

This  brings  us  to  the  examination  of  the  grounds  upon  which  it 
is  alleged  that  the  trusts  of  Dr.  Bush's  will  are  not  fit  to  be  enforced 
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in  a  State  where  good  order  and  sound  morals  prevail,  and  where 
Christianity  is  the  popular  and  recognized  religion. 

Much  stress  is  laid  upon  the  expression  by  the  testator  in  the  first 
codicil,  of  the  wish  that  no  work  should  be  excluded  from  the  library 
on  account  of  its  difference  from  the  ordinary  or  conventional 
opinions  on  the  subject  of  science,  government,  theology,  morals  or 
medicine.  This  language  is  construed  by  the  plaintiffs  as  a  direction 
or  command  that  every  work  shall  be  included,  however  much  it 
may  be  at  variance  in  its  teachings  or  doctrines  from  the  ordinary 
OF  conventional  opinions  on  the  subject  referred  to,  provided  it 
contains  neither  ribaldry  nor  indecency.  That  is  to  say,  all  works 
advocating  atheism,  infidelity  and  immorality  generally  shall  be 
included  ;  and  that  no  discretion  is  left  to  the  executor  under  the 
will  to  exclude  such  books.  While  the  words  "  I  wish  "  in  a  will 
ai:ie  sometimes  construed  as  a  command  and  not  merely  as  precatory, 
we  do  not  so  regard  them  here.  The  testator  evidently  intended 
to  express  a  preference  merely,  and  however  binding  the  executor 
might  regard  it  in  foro  conscienHcB,  it  would  not  be  held  to  be  bind- 
ing upon  liim  legally. 

We  must  examine  this  clause  of  the  will  from  the  testator's  stand- 
point, so  fur  as  that  is  possible,  in  order  to  ascertain  his  meaning 
in  tlie  i)aragra])]i  in  question.  He  Avas  an  educated  man,  of  scholarly 
habits,  and  of  no  mean  scientific  attainments.  The  ample  fortune 
which  lie  enjoyed  gave  him  the  opportunities  of  indulging  his  tastes 
fully.  He  says  in  his  Avill :  *'  My  property  has  enabled  me  to  dovoti', 
happily  and  undisturbed,  the  latter  part  of  my  life  to  pursuits  of 
scientific  inquiry,  which  I  have  deemed  to  be  more  beneficial  than 
the  mere  common  enjoyment  of  an  ample  fortune."  In  his  re- 
searches  in  tlie  patlis  of  science,  even  in  the  line  of  liis  own  pro- 
fession, it  is  not  unlikely  he  fully  realized  that  the  conventional 
opinions  of  yesterday  may  not  be  those  of  to-day,  and  are  not  likely 
to  be  those  of  to-morrow.  He  possibly  remembered  that  when  he 
oommenced  the  practice  of  medicine,  a  patient  burning  with  fever 
was  not  allowed  a  breath  of  fresh  air  or  a  drink  of  cold  water;  that 
bleeding  was  resorted  to  in  almost  ewery  disease;  that  the  introduc- 
tion of  anaesthetics  Wiis  by  some  regarded  as  impious  and  unscri^>- 
tural,  and  an  attempt  on  the  part  of  females  to  defy  the  primeval 
curse;  that  before  his  day,  Harvey's  theory  of  the  circulation  of  the 
blood  was  treated  with  derision  and  cost  that  eminent  physician  a 
large  portion  of  his  practice,  and  that  Jenner's  discovery  of  vacci- 
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nation  was  denounced  by  his  own  profession  as  empirical,  and  bj 
the  clergy  as  wicked.  And  outside  of  his  own  profession,  in  science, 
government,  theology  and  morals,  he  would  have  seen  substantially 
the  same  thing  ;  one  discover)'  treading  quickly  upon  the  heels  of 
another;  one  conventional  opinion  after  another  giving  way  before 
the  spread  of  learning  and  the  sidvance  of  science.  From  his  own 
experience  in  his  various  researches  the  testator  probably  realized 
the  importance  and  value  to  educated  men  of  a  public  library  which 
should  place  within  their  reach  such  books  as  are  not  readily  ac- 
cessible. With  a  desire  to  promote  temperate,  sincere  and  intelli* 
gent  inquiry  and  discussion,  he  imposes  no  restriction  upon  the 
character  of  the  books,  except  that  they  shall  not  contain  either 
ribaldry  or  indecency.  He  would  make  his  library  a  place  where  the 
student,  whether  of  science,  government  or  theology,  could  find 
the  information  for  which  he  longed.  His  recommendation  in  re-» 
gard  to  books  was  negative  merely.  Beyond  his  own  writings, 
which  will  be  noticed  hereafter,  he  directed  no  book  to  be  placed 
upon  the  shelves.  This  is  as  true  in  regard  to  theology  as  to  any 
of  the  other  subjects  mentioned.  It  can  hardly  be  said  that  the 
interests  of  Christianity  and  sound  morality  require  that  the  stu- 
dent of  theology  shall  be  debarred  access  to  all  books  that  may  be 
regarded  as  objectionable  from  an  orthodox  standpoint.  He  is  beet 
armed  to  defend  Christianity  who  is  familiar  with  the  arguments 
against  it.  To  enforce  such  a  rule  would  exclude  from  this  library 
a  vast  amount  of  the  choice  literature  of  the  past ;  the  works  of  an* 
thors  who  merely  wrote  according  to  the  light  of  their  day  and  gen* 
eration.  We  may  now  safely  enjoy  all  that  is  good  of  their  writings. 
The   world  has  outgrown  their  errors. 

The  amendment  to  the  bill  presents  a  different  question.  It  ia 
there  distinctly  charged  that  the  works  of  Dr.  Rush,  which  by  his 
will  he  directs  to  be  published  every  ten  years,  contain  atheistical 
and  infidel  sentiments  and  deny  the  truths  of  Christian  religion,  of 
revelation,  and  the  existence  of  a  God.  As  this  averment  comes 
up  upon  the  record  and  stands  unchallenged,  we  must  assume  it  to 
be  true.  The  works  of  Dr.  Rush  are  not  before  us,  and  we  state 
merely  the  legal  effect  of  the  pleadings.  We  have  already  seen  that 
no  trust  can  be  sustained  in  Pennsylvania  for  the  propagation  of 
such  sentiments.  Hence,  if  the  primary  object  of  the  trusts  of 
the  will  is  to  disseminate  infidel  views,  or  to  attack  the  popular  re- 
ligion of  the  conntry,  it  would  be  the  duty  of  a  court  of  equity  to 
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declare  such  trusts  to  be  against  public  policy  and  therefore  void. 
But  the  devise  in  his  will  is  to  a  public  library  ;  to  extend  the  use- 
falne£(s  of  one  already  in  existence  if  his  devise  is  accepted,  or  to 
found  a  new  one  if  his  munificent  gift  is  declined.  This  is  an  ob- 
ject which  the  law  favors  and  a  trust  which  equity  will  administer. 
It  was  recently  held  by  this  court  that  the  Philadelphia  Library  was 
a  public  charity,  and  its  property,  the  very  building  in  question, 
free  from  taxation  for  that  reason.  Donolnigh  v.  Library  Compani/, 
5  Noixis,  306.  The  devise  to  the  libraiy  being  for  a  lawful  purpose, 
and  having  vested,  and  the  primaiy  intent  of  the  testator  being  to 
assist  what  this  court  has  declared  to  be  a  **  purely  public  charity," 
is  the  intent  of  the  testator  to  be  defeated  and  the  trust  set 
aside  because  one  of  the  directions  or  conditions  of  the  bequest  as 
to  a  secondary  intent  may  happen  to  be  illegal?  The  answer  to  this 
question  is  not  difficult.  It  is  at  least  doubtful  since  the  passage 
of  the  act  of  27th  of  April,  1855  (Pamph.  L.  331),  whether  the 
heir  at  law  has  any  standing  in  court  upon  a  bill  to  set  aside  the 
trusts  of  a  will.  Conceding  however  that  said  act  does  not  apply 
to  this  case,  the  authorities  are  clear  that  the  law  will  strike  down 
the  unlawful  direction  and  leave  the  primary  intent  untouched.  To 
this  extent  the  doctrine  of  cy  pres  is  part  of  the  law  of  Penn- 
sylvania. We  need  not  load  this  opinion  with  an  extended  citation 
of  authorities.  The  subject  is  fully  discussed  and  the  authorities 
collected  in  the  recent  case  of  City  of  Philadelphia  v.  Oirard's 
Heirs,  9  Wright,  9.  The  principle  is  there  stated  that  'Mt  is  a  rule 
of  law  and  equity  that  where  a  vested  estate  is  distinctly  given  and 
there  are  annexed  to  it  conditions,  limitations,  powers,  trusts  (in- 
cluding trusts  for  accumulation)  or  other  restraints  relative  to  its 
use,  management  or  disposal,  that  are  not  allowed  by  law,  it  is 
these  restraints  and  the  estates  limited  on  them  that  are  void,  and 
not  the  principal  or  vested  estate."  The  clause  in  Dr.  Rush's  will 
regarding  the  character  of  the  works  to  be  placed  in  the  library  and 
the  provision  in  the  codicil  for  the  publication  of  his  own  works 
are  not  conditions  precedent  to  the  vesting  of  the  estate.  If  they 
are  unlawful  they  will  be  disregarded.  If  the  fact  be  that  the  tes- 
tator's works  are  of  the  character  alleged  in  the  bill  it  is  not  likely 
the  defendants  will  ever  publish  them*  No  court  would  compel 
them  to  do  so. 

[Omitting  minor  questions.] 

We  need  not  pursue  the  subject  further  nor  discuss  the  minor 
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questions  involved.  With  the  failure  to  establish  the  main  propo> 
sition  that  the  trust  fails  by  reason  of  the  objectionable  character 
of  Dr.  Rush's  works,  the  superstructure  of  this  bill  crumbles. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs  of 
the  appellants. 

Decree  affirmed. 


NoTS  BT  THB  Reportui.— The  principle  of  this  case  is  well  iUustrated  in  the  reoenft 
of  Piper  T.  MovHUni^  72  Me.  156.  There  a  testator  made  a  bequest  of  ;|100  to  a  town,  in 
trust,  OD  condition  that  the  town  should  expend  the  income  thereof  forever  to  keep  his  lot 
in  a  certckin  burying!:  ground  in  good  order  and  condition,  and  an  iron  fence  around  the  same; 
and  made  another  bequest  to  the  town  of  the  rest  and  remainder  of  his  estate  to  establish  a 
school  fund,  on  condition  that  said  town  should  accept  and  perform  the  conditions  as  to 
his  lot  in  the  burying  ground .  iTefd,  1.  That  the  bequst  of  the  $100  was  not  for  a  charitable 
use,  and  was  void  as  creating  a  perpetuity.  2.  That  the  bequest  to  establish  a  school  fund 
was  valid ;  the  condition  to  keep  the  testator^s  lot  in  repair  was  a  condition  subsequent : 
the  estate  passes  to  the  town  subject  to  the  condition  subsequent  if  valid,  if  void  or  against 
law,  discharged  of  the  condition.  The  court  said:  *'  Assuming  the  bequest  in  perpetuity 
to  keep  in  repair  the  testator^s  lot  in  the  Piper  burying  ground  to  be  void,  the  counsel  for 
the  complainants  in  his  able  argument  relies  upon  the  case  of  t^ivc^cr  v.  f>»toIer,  10  Jur- 
(N.  B.)  048,  as  showing  that  the  gift,  the  income  of  which  was  to  be  applied  to  keeping  the 
tombs  of  the  testator  and  family  in  repair,  is  void  as  tending  to  create  a  perpetul^,  and 
if  so  connected  with  a  gift  over  as  to  be  inseparable,  both  will  be  held  void.  It  appeared 
in  that  case  that  Rev.  W.  Fowler,  by  his  will,  directed  his  executors  and  executrix  to  invest 
and  set  apart  £500  in  government  securities,  upon  the  permanent  trust  of  appropriatiitg 
the  income  **  in  and  toward  the  maintenance  in  good  order  of  the  grave  and  gravestones 
in  Baldock  churchyard,  of  ray  late  wife  and  others,  the  surplus  of  such  year*s  income  to 
the  rector  of  Baldock  for  the  time  being,  for  his  own  use.  *  Both  counsel  admitted  the  gift 
of  income  for  the  maintenance  of  the  graves  was  void.  The  question  was  whether  thls.fiet 
invalidated  the  subsequent  bequest  to  the  rector  of  Baldock,  as  the  sum  necessary  ftr 
carry- ing  into  effect  the  first  was  not  capable  of  being  ascertained.  Sir  John  Romillt,  M. 
U.,  in  his  opinion  says:  '  The  dlflllculty  is  that  it  is  contended  the  gift  Is  altogether  void, 
and  cases  cited  establish  that  position;  that  if  a  sum  of  money  be  given,  part  of  which  is 
to  be  applied  to  purposes  which  cannot  be  ascertained  or  which  fail,  and  the  remainder  is 
given  to  other  purposes,  the  whole  gift  fails,  because  of  the  Invalidity  of  the  flrit  portion 
of  the  gift  *  •  •  although  I  cannot  understand  the  principle  in  these  cases,  it  is  so 
well-established  by  authority,  I  must  hold  the  gift  of  the  overplus  void.  I  think  I  am 
bound  by  the  cases  Chapman  v.  Broiryi.OVes.  404,  and  the  ^(toriicy-Gen«ralv«HiYLcm<in, 
2  J.  &  W.  270,  and  as  I  cannot  determine  in  what  way  the  amount  necessaiy  to  keep  the 
tombs  in  repair  is  to  be  nscertained,  1  cannot  determine  the  amount  given  to  the  rector  of 
Baldock  for  the  time  being,  I  am  of  opinion  that  the  whole  gift  fails.*  The  uncertainty 
of  the  amount  necessary  for  repairs  is  the  basis  of  the  decision,  but  in  the  case  at  bar  the 
uncertainty  relates  only  to  the  fraction  of  the  hundred  dollars  given  for  the  purpose  of 
repairs,  and  to  nothing  else.' " 

*'  But  if  possible  the  will  of  the  testator  should  be  sustained.  His  primary  object,  *  his 
well  considered  and  settled  purpose,^  was  to  dispose  of  his  property  to  do  the  most  good 
and  be  of  the  greatest  benefit  in  promoting  popular  education  in  the  town  of  Parsonsfleid. 
Is  that  purpose  to  be  defeated  by  reason  of  a  gift,  which  cannot  be  sustained?  The  Piper 
liigh  school  was  the  paramount  purpose,  regardless  of  any  claims  of  his  relatives,  whidi 
he  entirely  negatived. 

"  In  Hoare  v.  (Mbnrn^  1  L.  R.  Bq  Cases,  687,  Kindbrslbv.  V.  C,  says:  *  Hie  one-third  of 
the  fund  attributable  to  the  gift  for  the  repair  of  the  vault,  which  is  void,  falls  into  the 
residue.'  In  FiOi  v.  AtUynity-Oenerca,  4  L.  R.  Bq.  Gases,  521,  the  bequest  was  of  1,0001 
consols  to  the  rector  and  church -wardens  of  a  parish,  and  their  successors,  upon  trust  to 
apply  Buch  of  the  dividends  as  should  be  necessary  or  required  in  keeping  her  family  grave 
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In  repair,  and  to  pay  and  diTide  the  residne  every  year  forever  amongst  the  aged  poor  of 
tbe  paiMi.  Sir  W.  Paob  Wood,  V.  C  ,  after  examining  the  authorities,  concludes  thus: 
*  There  will  he  a  declaration  that  the  legacy  of  1«00(M  given  to  the  rectors  and  churcli  ward- 
ens of  8t.  James,  Liverpool,  is  a  good  gift,  and  that  they  take  the  same  discharged  from 
the  obligation  of  keeping  in  repair  the  family  grave  of  the  testatrix/ 

'  ^  The  deojflloo,  Foider  r.  Fowler^  relied  upon  by  the  counsel  for  the  complainants,  is 
made  by  Bokillt,  V.  C,  to  rest  upon  the  casesof  Chapman  v.  Dmwii^  and  the  AWmie^f- 
Owwrdl  V.  Hiiueman,  though  in  his  opinion  he  states  he  could  not  understand  the  principle 
«pon  which  tliey  were  determined.  In  MUford  v.  BeytioUU,  1  Phillips  Ch.  1^9  (10  Con. 
Oh.)  those  cases  were  considered  and  the  amount  necessary  to  comply  with  that  portion 
of  tin  will  providing  for  a  monument  was  referred  to  a  master  to  ascertain  the  sum  needed 
for  Ihat  purpose.  In  re  WOltams,  5  L.  It  Ch.  Dlv.  TJS,  the  case  of  Chapman  v.  Brtvwn 
was  considered  as  overruled.  In  that  case  there  was  an  invalid  trust  for  the  repair  of 
tombs,  and  a  disposition  of  the  remainder.  *  In  this  case,'  remarks  Malins,  V.  C,  *  if  the 
flrsi  gift  cannot  take  eflTect,  there  is  no  reason  whatever  why  the  whole  fund  should  not  be 
applied  to  the  second  object.  If  the  flrst  gift  liad  taken  effect,  only  a  small  part  of  the 
fund  would  have  been  absorbed.  It  U  therefore  only  so  much  as  is  required  for  the  illegal 
purpose  which  Is  abstracted.  The  gift  being  void,  none  Is  required,  and  consequently  the 
entire  fund  remains  applicable  to  the  valid  purpose.*  In  rt  DurketU  0  L-  H.  Ch.  Div.  57tt,  a 
bequest  was  made  to  keep  in  repair  the  grave,  roiling  and  tombstone  of  A.,  the  residue  to 
the  poor  of  U.  It  was  held  that  the  flrst  purpose  of  the  gift  being  invalid,  the  whole  was 
apl^lieakle  to  the  charity.  *lf,*  sa3*s  Jesssll,  M.  R.  ,  *a  man  were  to  give  an  income  of 
£10,000  a  year,  on  trust,  in  the  flrst  place  to  keep  his  father's  tombstone  in  repair,  which 
under  oo  conceivable  estimate  could  exceed  £20  a  3*ear,  and  directed  the  residue  Of 
Ithe  £10,000  a  year  to  go  to  charity ,  I  should  assume  that  good  law,  which  always  means 
common  sense,  and  common  sense  would  concur  in  holding  that  that  the  £20  gift  was  void, 
and  that  £0,960  was  given  In  charity.  I  should  have  no  difficulty  whatever  in  saying  that 
was  the  law.* 

**Itinay  well  be  doubted,  observes  Gray,  J.,  in  OUes  r,  Bogton^  ll\dc  F.  Sttcicty,  10 
Allen,  8S5,  *  whether  this  condition  to  maintain  a  private  tomb  or  burial  place,  was  not 
void  as  tending  to  create  a  perpetuity.'  In  Dawmnv.  Small,  L.  U.,  18  Eq.  114,  the  tes- 
tator bequeathed  to  his  executors  £600,  out  of  his  personal  estate  upon  trust,  to  invest 
and  apply  the  income,  in  keeping  in  good  repair  all  the  tombstones  and  head  stones  of 
hlirelatlves  and  himself  in  G.  churchyard,  and  directed  that  any  surplus  that  might  re- 
main after  defraying  yeariy  the  expenses  before  stated  should  be  given  by  his  executors 
eveiy  year  to  poor  pious  members  of  th e  Methodist  society  above  flfty  years  old.  flisld, 
that  the  trust  to  Iceep  the  tombstones  in  repair  being  honorary  only,  the  whole  £600  was 
well  given  for  the  beueflt  of  the  Methodist  poor  dUduLiyed  from  tlie  oUioation  of  keep- 
ing  th€  tonibiftnncs  In  repair.  ^  The  obligation  to  keep  up  the  tombstones,'  observes  Sir 
Jamks  Bac»n,  V.  C, '  Is  merely  honorary,  but  the  obligation  to  give  all  that  is  not  applied 
fnr  the  purposes  flrst  mentioned,  is  by  no  means  honorary  ;  it  is  a  trust  that  must  be 
executed.'  So  in  the  case  at  bar.  In  Hornbergcr  v.  /foriiben/er,  Vi  Ileisk  (Tenn.)  63S,  the 
court  held  a  trust  for  the  support  and  maintenance  of  the  testator's  graveyard  was  void. 

^'  If  the  bequest  for  the  keeping  of  testator's  grave,  railing  and  tombstone  was  a  valid 
one,  *  the  average  amount  for  repair,'  says  Jkssklu  M.  R.,  In  re  Birhctt,  0  Ch.  D.  576,  of  his 
lot  and  the  iron  fence,  *  might  be  ascertained  by  any  competent  |>erson.'  llie  amount  for 
that  purpose  being  ascertained,  the  rest  must  be  devoted  to  the  charitable  purposes  indi- 
cated by  the  testator.    If  this  bequest  was  invalid,  then  it  falls  into  the  residue. 

**  In  Noune  v.  Jferriam,  8  Cuah.  11,  there  was  a  bequest  to  the  town  of  Bolton  subject 
t>  a  condition  held  by  the  court  to  be  contrary  to  law  and  public  policy.  The  question 
waSfWhetber  the  void  condition  could  defeatthe  will,  otherwise  valid,  or  not.  and  the 
t^ourt  held  the  bequest  valid,  as  if  no  such  illegal  condition  had  been  inserted .  The  same 
principle  is  afllrmed  In  Drvrjt  v.  Natirk,  10  Allen,  188,  where  the  court  say  that  a  condi- 
tion, so  far  as  it  undertakes  to  impose  obligatk>n  upon  a  town  for  the  future,  which  it 
could  not  legally  assume.  wouM  be  repugnant  to  the  grant  and  void.  In  WiViingfm  v. 
WWUntirm^  L.  R.,  ISEq.  &  Bank.  Cases,  604,  it  was  heki  that  a  condition  to  do  what  the 
law  forbids  Isinvalid,  the  court  holding  that  a  condition,  which  required  the  omission  of 
k  duty,  was  void.    To  the  same  effect  is  theca.s«.>  of  Attomey-Oenrral  v.  OrmihUl,  81 
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Beav.  193.  When  a  deed  of  land  U  on  condition  subsequent,  the  fee  is  conyejed  with  all 
its  qualities  of  transmission.  The  condition  has  not  the  effect  to  limit  the  title,  nntll  it 
becomes  operative  to  defeat  it.  SluUtuek  v.  Hcutlngi,  99  Mass.  23.  CondltionB  requiring 
an  illegal  act  are  void.  In  case  of  conditions  subsequent,  when  the  estate  or  bequest  is 
made  dependent  upon  their  full  or  continued  performance,  "  if  such  conditions  are  Illegal 
or  void  for  any  cause  or  are  or  oecome  impossible  of  performance,  the  effect  is  not  to 
defeat  the  estate  dependent  upon  them,  but  that  continues,  having  once  vested,  the  same 
as  if  no  condition  had  been  attached.*  2  Hedf.  on  Wills  (2d  ed.),  285.  It  must  be  remarked 
that  here  there  is  no  express  provision  that  the  estate  shall  go  over  on  the  failure  of  the 
condition,  in  which  case  regard  must  be  had  to  the  express  words  of  the  will. 

*  *  The  condition  to  take  care  of  the  testator's  lot  in  the  Piper  burying  ground,  is  mani- 
festly a  condition  subsequent.    The  estate  then  vests  in  the  town.    It  must  remain 
If  the  condition  be  one  wlilch  Is  against  the  rules  of  law." 

8ee  Rhifmer'A  appeal ,  ante^  736. 


DououEKTY  V.  Central  National  Bank. 

(SSPenn.  St.  S27.) 

IMftor  and  creditor — ditcoutU  of  note  —  reeeiseion  on  dUcowry  of 

insolvency, 

A  bank  discounted  a  note  and  placed  the  proceeds  to  the  credit  of  the  bor- 
rower. Subsequentlj  discovering  that  the  maker  was  insolvent,  it  tendered 
back  the  note  and  refused  to  pay  the  proceeds  to  the  borrower's  anigneei. 
Held,  right. 

ASSUMPSIT.      The  opinion  states  the  facts.      The  defendant 
had  judgment  below. 

A.  D.  Campbell  and  James  E.  Gotaeu,  for  plaintiff  in  error. 

Edward  L.  Perhins  and  Richard  C,  McMuririey  for  defendant 
in  error. 

Truxkey,  J.  Whatever  may  be  the  rights  of  a  party  whoM 
debt  is  due  and  payable,  to  compel  an  insolvent  debtor  to  set  off  a 
claim  against  him  not  duo,  a  party  whose  debt  is  not  dne  has  no 
equitable  claim  to  have  it  set  off  against  a  debt  of  his  own  already 
due,  in  the  hands  of  a  party  who  is  insolvent.  Spaulding  v.  BackuSf 
122  Mass.  553  ;  s.  c,  23  Am.  Rep.  391 ;  Bradley  v.  Angely  3  N. 
Y.  475;  In  re  Commercial  Bank  Corporation  of  India  aiid  the  Easty 
L.  R.,  1  Ch.  App.  538.  In  the  latter  case  it  was  said  that  where 
there  is  on  one  side  a  debt  presently  due,  and  on  the  other  a  lia- 
bility which  will  accrue  due  at  a  future  day^  the  debt  cannot  be  set 
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off  at  law  against  the  liability,  nor  can  it  be  so  set  off  in  equity.  This 
is  at  yariance  with  Lindsay  v.  Jackson,  2  Paige,  581,  where  the 
defendants,  who  held  notes  of  the  plaintiffs  not  due,  were  restrained 
from  negotiating  them,  to  the  end  that  they  might  be  applied  as  a 
set-off  against  a  debt  then  due  by  the  defendants  to  the  plaintiffs. 
But  it  is  ruled  in  Bradley  v.  Angel,  supra,  that  one  whose  debt  is 
not  due  has  no  equitable  right  to  set  off  against  a  debt  due  to  him 
from  an  insolvent  estate,  and  the  decision  in  Lindsay  v.  Jackson 
is  confined  in  its  operation  to  such  facts  as  constituted  its  base. 

A  bank  has  no  lien  on  money  standing  to  the  credit  of  one  of  its 
depositors,  for  the  amount  of  a  note  of  such  depositor  discounted 
by  the  bank  but  which  is  not  matured.  The  purpose  is  that  the 
customer  may  draw  out  at  his  pleasure  the  avails  of  his  discount. 
A  debtor  in  one  sum  has  no  lien  upon  money  in  his  hands  for  the 
payment  of  an  unmatured  debt  owing  to  him,  and  a  bank  is  debtor 
for  the  discount  which  is  placed  to  its  depositor's  credit.  If  it 
could  retain  the  money  against  the  note,  the  discount  would  be 
useless  to  the  borrower.  Jordan  v.  Slwe  £  Leather  Bank,  74  N. 
¥•  467  ;  s.  c,  30  Am.  Rep.  319;  Fourth  National  Bank  of  CJncago 
V.  City  National  Bank  of  Orand  Rapids,  68  111.  398. 

The  owner  of  a  debt  may  assign  it  for  value,  and  give  title  jis 
against  the  debtor,  tliough  he  holds  liabilities  of  the  creditor  not 
yet  matured  at  the  time  he  received  notice  of  the  assignment. 
Jeffryes  v.  Agra  £  Mastervian^s  Bank,  L.  R.,  2  Eq.  673. 

On  the  foregoing  principles,  the  plaintiffs  claim  that  the  judg- 
ment must  be  reversed,  and  so  it  must  if  they  apply  to  the  facts 
of  this  case.  The  facts  conceded  and  established  by  the  verdict 
are  as  follows:  The  plaintiffs  were  bankers  at  Harrisburgh,  and 
had  an  account  with  defendant,  a  bank  in  Philadelphia.  On 
April  2,  1877,  the  balance  due  plaintiffs  on  that  account  w;is 
$14,399.63,  and  they  owed  to  defendant  115,000  on  a  note,  the 
proceeds  of  which  had  gone  into  the  account.  Prior  to  said  date, 
the  parties  had  agreed  to  a  renewal  of  the  note,  and  the  plaintiffs 
sent  a  new  one  for  same  sum,  payable  May  5,  1877,  which  defendant 
received,  and  on  the  2d  of  April  sent  the  original  note  by  mail  to 
the  plaintiffs.  April  3,  the  plaintiffs  did  not  open  their  bank  for 
business,  and  were  insolvent.  The  defendant,  hearing  of  this, 
inunediately  charged  the  plaintiffs  with  the  original  note,  credited 
them  with  $85,  the  discount  on  the  new  one,  resulting  in  a  balance 
due  defendant,  and  tendered  to  the  plaintiffs  the  new  note,  dis- 
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count  and  collaterals.  April  2,  the  plaintiff  gave  to  Weir  and 
Hanter  three  checks,  amounting  to  $13,300,  which  were  presei^M 
to  defendant  and  payment  refused ;  but  it  does  not  appear  they 
were  presented  or  that  defendant  had  notice  of  them  till  after  the 
said  tender  and  withdrawal  of  the  credit. 

The  question  is,  shall  the  defendant,  having  discounted  the  plaint- 
iffs' note  and  extended  their  credit  for  its  amount,  and  upon 
learning  of  their  insolvency  before  payment  to  or  notice  of  any 
checks  or  assignments  by  them,  having  withdrawn  the  credit  and 
tendered  back  the  consideration,  be  compelled  to  pay  the  money  ? 
If  so,  it  would  be  against  everybody's  sense  of  right.  The  point 
is  not  merely  one  of  set-off,  whether  legal  or  equitable. 

Justice  and  equity  forbid  that  one  man's  money  shall  be  applied 
to  the  payment  of  another  man's  debts.  On  this  is  based  the  right 
of  a  vendor  to  stoppage  in  tramitUy  which  arises  solely  upon  the 
insolvency  of  the  buyer.  Where  a  vendor  has  delivered  goods  out 
of  his  possession  into  the  hands  of  a  carrier  for  delivery  to  the 
buyer,  if  he  discovers  that  the  buyer  is  insolvent,  he  may  retake 
the  goods,  if  he  can,  before  they  reach  the  buyer's  possession,  and 
thus  avoid  having  his  property  applied  to  paying  debts  due  by  the 
buyer  to  other  people.  It  was  long  a  mooted  question  whether  the 
effect  of  this  remedy  of  the  vendor  is  a  rescission  of  the  sale,  or  a 
restoration  of  possession  of  the  goods  with  the  rights  of  an  nn[)aid 
vendor ;  but  now  it  seems  the  better  opinion  that  the  contract  is 
not  rescinded.  Although  this  remedy  of  a  vendor,  which  exists  only 
f)efoie  actual  delivery  of  the  goods  into  the  buyer's  possession,  can- 
not be  exercised  in  precisely  the  same  mode  by  a  lender  of  money 
or  credit,  yet,  for  similar  cause,  the  lender  ought  to  have  as  efficient 
remedy  until  the  money  is  paid  to  or  the  credit  is  used  by  tlie  bw- 
rower.  The  lender's  remedy  may  have  the  effect  of  a  rescission  of 
the  bargain.  Goods  can  be  held  subject  to  a  lien  for  the  price 
agreed  upon,  and  if  dis])osed  of  for  more  or  less  than  that,  the  buyei- 
may  have  the  gain  or  suffer  the  loss  ;  but  when  a  borrower  has  us 
little  right  to  the  money  as  a  buyer  has  to  the  goods,  it  is  impi*acti- 
cable  to  hold  and  dispose  of  the  money  with  like  result.  Nor  is 
there  reason  for  so  holding — the  value  of  the  goods  may  increase 
or  diminish,  whereby  the  buyer  may  be  gainer  or  loser  by  his  con- 
tract —  the  value  of  the  money  is  fixed.  Insolvency  takes  the  pith 
out  of  the  borrower's  promise  to  pay,  and  if  he  has  not  yet  received 
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ihe  money,  he  should  not  take  it.     He  did  not  get  the  credit  in 
Tiew  of  his  bankruptcy. 

The  consideration  so  failed  that  the  defendant  was  warranted  in 
tendering  it  back,  and  an  equity  arises  against  the  legal  plaintiffs 
which  prevents  their  enforcement  of  the  contract.  To  permit  them 
to  recover  after  their  note,  the  foundation  of  their  claim,  is  proved 
worthless,  would  be  the  grossest  injustice.  The  defendant's  agree- 
ment to  take  the  renewal  note  was  not  wittingly  made  for  an  empty 
promise. 

Plaintiffs  contend  that  Hunter  and  Weir  are  innocent  purchasers 
for  value.  In  what  sense  ?  They  asked  no  information  before 
taking  the  checks.  No  paper  of  any  kind  was  given  by  defendant 
showing  that  the  plaintiffs  had  right  to  draw  or  assign.  Before 
presentment  or  notice  of  the  checks,  the  plaintiff's  insolvency  was 
shown  by  a  notorious  act,  and  their  right  to  draw  was  immediately 
denied  by  defendant.  A  vendor's  right  of  stoppage  in  transitu  is 
defeasible  in  one  way  only,  and  that  is,  where  the  goods  are  repre- 
sented by  a  bill  of  lading,  which  is  in  the  vendee's  possession  with 
the  vendor's  assent  and  is  transferred  to  a  third  person  who  in 
good  faith  gives  value  for  it  Here  the  defendant  did  nothing  to 
mislead  third  persons,  and  the  plaintiffs  had  no  writing  to  assign. 
The  facts  reveal  no  superior  equity  in  the  j^crsons  for  whose  use 
the  action  is  brought. 

We  are  compelled  to  the  conclusion,  1.  That  the  defendant  had 
fight  to  tender  back  the  discounted  note  and  refuse  payment  to  the 
legal  plaintiffs,  and  2.  That  the  assignees  have  no  equities  superior 
to  the  defendant,  and  there  cannot  be  a  recovery  for  their  use. 

Judgfnent  a  firmed. 

Mbbcub  and  Stbrkett,  JJ.,  dissented. 


Liknard's  Appeal. 

(0BPiBiia.8t.SI3.) 

Wm — ea/mcsOaiion  of  UgacieM  —  tiU&rMm, 

after  ezaention  of  hU  wUl  drew  h\»  pen  timnsvenelj  metmm  tke 
kUag  soiiia  of  the  legmdeep  and  In  anotlier  loetaoee,  bj  mesas  el 
nWble  eltoimtions,  eabetitatod  a  less  sum  tli&n  that  originally  pcovidei; 

Vot.  XXXIX— 95 


754  PEN  N  SYLVAN  I  A, 


LinDard*8  Appeal. 


eeyeral  codicils  were  added.  After  probate  of  the  whole  and  in  the  absence 
of  proof  that  the  alterations  were  made  after  the  last  codicil,  held,  that  the 
former  legacies  were  cancelled  and  the  latter  not  * 

APPEAL  from  decree  of  distribution  of  an  estate.     The  opinion 
states  the  case. 

John  R.  Read  and  Silas  W.  Peitii,  for  appellant. 
No  argument  nor  paper  book,  contra. 

Sterrett,  J.  The  will  of  Mies  Linnard,  consisting  of  the  origi- 
nal paper,  dated  December  5, 1877,  executed  in  the  presence  of  two 
subscribing  witnesses,  and  four  codicils  signed  by  her  but  not  dated 
or  witnessed,  was  admitted  to  probate  September  26,  1878,  four 
days  after  her  decease.  The  original  paper  was  re-signed  by  the 
testatrix  immediately  below  and  in  connection  with  the  attestation 
clause  over  date  of  December  13,  1877.  Some  time  thereafter  she 
made  several  changes  in  her  will  by  dniwing  a  pen  transversely 
across  the  words  creating  some  of  the  legacies,  and  in  one  instance 
she  substituted  a  sum  different  from  that  origini^ly  written.  In 
the  seventh  item  she  had  given  to  her  nephew,  the  appellant,  $600 
in  tnist,  to  invest  and  pay  the  income  to  Cornelia  Purnell  during 
her  life,  and  at  her  decease  the  principal  to  fall  into  her  residuary 
estate.  She  altered  this  bequest  by  drawing  her  pen  across  the  word 
"five"  and  writing  over  it  the  word,"  three,"  and  also  placing  the 
numeral  "  3  "  both  above  and  beneath  the  erased  word.  In  a  simi- 
lar manner  she  erased  a  clause  in  the  second  item,  giving  a  legacy 
of  $500  to  Eugene,  son  of  her  nephew,  John  J.  Linnard,  and  in 
the  sixth  item  a  legacy  of  1200  to  another  person;  and  also  in  the 
second  paragraph  of  the  first  codicil,  together  with  her  signature 
thereto,  in  which  she  had  made  a  different  disposition  of  the  $500 
legacy  stricken  out  of  the  second  item  of  the  will.  After  or  in  con- 
nection with  the  erasure  of  the  paragraph  referred  to,  she  appears 
to  have  completed  and  signed  what  now  appears  as  the  first  codiciL 
The  other  codicils,  without  date  or  subscribing  witnesses,  follow  in 
their  order.  The  will  as  probated  exhibits  these  erasures  and  altera- 
tions ;  the  words  erased  in  the  manner  above  stated  are  all  distinctly 
legible. 

The  act  of  the  testatrix  in  thus  striking  out  the  words  in  the' 

*  To  same  effect,  Bigelitw  y .  Q(Uott  (128  Mam.  100),  SB  Am.  Rep.  88,  and  note,  SBu 
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second  and  sixth  items  was  evidently  intended  to  operate  as  a  can- 
cellation of  her  will  as  to  these  clauses,  and  was  quite  sufficient  for 
that  purpose;  but  no  such  intention  can  be  inferred  from  the  erasure 
and  interlineations  in  the  seventh  item.    It  is  very  clear  that  it  was 
not  her  intention  to  cancel  it,  or  wholly  revoke  the  legacy.     Her 
object  was  simply  to  reduce  the  amount  from  $500  to  $300;  and  by 
holding,  as  the  court  did,  that  in  the  absence  of  proof  of  re-execu- 
tion after  the  alteration  was  made,  the  substituted  legacy  could  not 
be  sustained,  her  intention  was  defeated.     While  the  act  of  1833 
provides  that  no  will  in  writing  shall  be  repealed,  nor  shall  any  de- 
vise or  direction  therein  be  altered  otherwise  than  by  some  other 
will  or  codicil  in  writing,  etc.,  it  cannot  be  doubted  that  the  execu- 
tion of  the  second  or  either  of  the  subsequent  codicils,  after  the 
alteration,  would  have  the  effect  of  confirming  the  will  as  thus  al- 
tered and  would  be  a  sufficient  compliance  with  the  act.     A  duly 
executed  codicil  operates  as  a  republication  of  the  original  will  so 
as  to  make  it  speak  as  of  the  date  of  the  codicil  (Coale  v.  Smith,  4 
Barr.  376);  and  it  not  only  operates  as  a  new  adoption  of  the  prior 
will  to  which  it  refers,  but  also  as  a  revocation  of  an  intermediate- 
will.   xVefs  Appealy  12  Wright,  601.  In  Wikoff'a  Appeal,  3  Harris, 
281,  Chief  Justice  Oibson,  speaking  of  interlineations  proved  to  be 
in  the  handwriting  of  a  testatrix,  says:     "  The  presumption  is  that 
they  were  made  at  or  before  the  time  when  the  will  was  prepared 
for  the  final  act."     So  in  the  present  case  it  may  fairly  be  presumed 
that  the  alterations,  admitted  to  be  in  the  handwriting  of  Miss  Lin- 
nard,  were  made  before  she  appended  her  signature  to  the  last  codi- 
cil.    If  this  be  so,  the  testamentary  paper  as  altered,  including  the 
codicils,  sx>eaks  as  of  that  date,  and  should  be  regarded  as  her  wilU 
properly  executed  at  that  time.     It  is  stated  as  a  fact  that  the 
alterations  were  not  made  before  the  original  paper  was  re-signed 
on  December  13,  1877  ;  but  it  does  not  follow  from  this  tliat  thev 
were  not  made  before  the  last  or  some  of  the  preceding  codicils  were 
executed.     Indeed,  the  fair  inference  from  the  paper  itself  would 
seem  to  be  that  they  were  made  before  the  second  codicil.     As  has 
already  been  observed,  the  clause  stricken  out  of  the  first  codicil, 
before  it  was  completed,  refers  to  the  cancelled  legacy  in  the  second 
item  of  the  original  paper,  so  that  it  may  be  fairly  inferred  that  this 
was  done  before  the  testatrix  signed  what  now  stands  as  the  first 
codicil ;  and  it  is  quite  probable  that  the  alterations  in  the  original 
paper  were  all  made  at  the  same  time.     But  however  that  may  be^ 


756  PENNSYLVANIA, 


Biery  y.  Zlegler. 


the  presumption  is  that  she  made  them  before  she  affixed  lier  name 
to  the  last  codicil.  Her  signature  to  that  having  been  duly  proved 
should,  in  the  absence  of  evidence  to  the  contrary,  be  regarded  as 
her  final  act. 

Moreover,  the  probate  of  the  will,  as  we  now  find  it,  was  an  adjudi- 
cation of  its  due  execution,  including,  by  necessary  implication, 
the  republication  of  the  instrument  after  the  alteration  in  question 
was  made.  This  established,  prima  facie  at  least,  the  validity  of 
the  legacy ;  and  certainly,  in  the  absence  of  proof  that  the  altcrsr- 
tion  was  made  after  the  last  codicil,  the  legacy  should  have  been 
admitted.  The  item  containing  it  was  not  stricken  out  or  obliter- 
ated. A  single  word  was  erased  and  another  substituted  by  the  tes- 
tatrix, and  the  item,  as  thus  altered,  was  adjudged  to  be  a  constituent 
part  of  her  will.  The  clauses  that  were  erased,  and  thus  pi*acti- 
cally  cancelled  or  stricken  out  of  the  will,  were  to  be  regarded  in  a 
'  very  different  light.  They  formed  no  part  of  the  testamentary 
paper  as 'probated,  and  were  to  be  treated  as  though  they  had  never 
been  there.  In  the  distribution  of  the  estate,  the  will  was  before 
the  court  for  construction,  and  as  a  guide  in  determining  who  were 
entitled  to  participate  in  the  fund  ;  but  the  question  of  its  due  exe- 
cution, in  whole  or  in  part,  did  not  properly  arise  in  that  proceed- 
ing. That  matter  had  been  adjudicated,  and  no  appeal  had  been 
taken.  We  are  of  opinion  that  the  legacy  of  $300  in  question 
should  have  been  admitted  to  participation  in  the  distribution. 

Decree  rcvci*sed  and  record  remitted,  with  instructions  to  distrii^ 
ute  the  fund  in  jiccordanoe  with  the  foregoing  opinion.  The  ooiii 
of  this  apix^al  to  be  paid  out  of  the  fund  for  distribution. 


Judgment  aco^rdingUf. 


BlERY  V.    ZlEQLER. 

(98  Pwa.  Si.  asr.) 

Marriage  —  htuban^B  HMUiy  on  iM/«'f  anU^nnpHal  Utm, 

A  widow  hired  a  hoasOp  and  afterward  during  tlie  term  re-marriedp  ooatinaJi^^ 
in  the  house,  and  receiving  visits  there  from  her  husband,  who  howetor 
lived  elsewhere.  Hdd^  that  the  husband  was  not  liable  for  use 
occupation. 
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ACTION  for  use  and  occupation.     The  opinion  and  head  note 
show  the  facts.     The  plaintiff  had  judgment  below. 

A :  O.  Oreen  and  H.  Malizberger,  for  plaintiff  in  error. 

Jeff.  Snyder  and  ff.  C.  O,  Reher  for  defendant  in  error. 

Paxsok,  J.  The  act  of  1848  having  secured  to  a  married  woman 
her  separate  estate,  it  was  only  fair  to  exonerate  her  husband  from 
the  payment  of  her  debts  contracted  before  marriage.  This  was  an 
attempt  to  compel  the  husband  to  pay  the  rent  of  a  house  which 
his  wife  had  leased  some  weeks  prior  to  his  marriage  to  her  It  ap- 
peared that  after  the  marriage  the  wife  continued  to  occupy  the 
demised  premises,  as  she  had  occupied  them  for  some  time  prior 
thereto.  Her  husband  however  did  not  live  with  her,  at  least  not 
permanently ;  he  visited  her  sometimes,  and  occasionally  stayed  all 
night.  The  court  below  held  the  husband  liable  for  the  rent,  not 
because  the  landlord  could  recover  against  him  upon  the  contract  of 
lease  with  the  wife  made  prior  to  the  marriage,  but  for  the  use  and 
occupation  after  marriage,  on  the  ground  of  the  husband's  legal 
obligation  to  support  and  maintain  his  wife. 

The  error  of  this  ruling  is  palpable.  The  duty  of  a  man  to 
support  and  maintain  his  wife  is  well  settled,  and  may  be  enforced 
by  legal  process  in  case  of  his  refusal  or  neglect  to  do  so.  But  he 
was  a  stranger  to  this  contract.  The  lessee  was  in  possession  of 
the  premises  under  a  lease  when  he  married  her.  The  contract 
and  liability  were  hers.  He  no  more  assumed  the  payment  of  her 
liability  under  the  lease  than  he  did  of  her  other  debts,  if  any 
existed.  It  is  true  she  lived  in  and  enjoyed  the  use  of  the  house 
for  som^  months  after  her  marriage  and  until  her  death.  In  like 
manner,  her  clothing  purchased  before  was  worn  and  used  after 
marriage.  If  unpaid  for  the  husband  could  not  be  held  responsible 
for  it. 

There  is  nothing  in  the  testimony  of  Ziegler,  the  landlord,  from 
which  a  contract  with  the  husband  can  bo  fairly  implied.  We  need 
not  discuss  the  question  therefore  how  far  a  man  may  be  liable 
npon  his  promise  to  pay  his  wife's  ante-nuptial  debt.  He  made  no 
Buch  promise,  and  without  it  ho  is  under  no  legal  duty  to  pay. 

Judgment  reversed,  and  a  venire  ds  novo  awarded. 
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Stbckbl  V.  First  National  Bank  of  Allentown. 

(OB  P^OD.  St.  878.) 
Bank  —  liabUUyfor  fraud  of  officen. 

Plaintiff,  a  depositor  in  a  National  banic,  requested  a  certificate  of  deposit 
drawing  interest,  for  a  portion  of  Ids  deposit.  The  teller  gave  him  a  cer- 
tificate purporting  to  be  issued  by  B.  &  Co.,  a  private  banking  firm,  and  in- 
formed him,  in  presence  of  che  cashier  of  the  bank,  that  this  was  the  bank's 
certificate,  upon  which  assurance  the  plaintiff  accepted  it.  The  members  of 
the  firm  were  the  managing  officers  of  the  bank,  but  had  a  separate  place  of 
business  in  the  same  town.  Held,  that  the  bank  was  liable  to  the  plaintiff 
for  the  amount  of  his  deposit.    {See  note,  p.  760.)  % 

ACTION   for  a  balance  of  a  deposit  of  money.     The  opinion 
stiites  the  case.  The  plaintiffs  had  judgment  for  part  of  their 
claim  below. 

K  J,  Fox,  Evan  Holbon  and  D,  D,  Roper,  for  plaintiffs  in  error. 

Edward  Harvey,  R.  E.  Wright,  Jr.,  and  O.  d  H.  Lear,  for 
defendant  in  error. 

Paxson,  J.  The  principal  cause  of  complaint  in  this  case  is,  that 
the  learned  judge  of  the  court  below  withdrew  from  the  jury  the 
consideration  of  the  question  of  fraud,  upon  the  ground  that  there 
was  not  sufficient  eyidence  to  submit  it.  The  plaintiffs  kept  an  ac- 
count with  the  corporation  defendant,  and  were  in  the  habit  of 
making  deposits  and  drawing  checks  in  the  usual  manner.  William 
H.  Blumer  was  the  president  of  the  bank  ;  his  son,  Jacob  Blumer, 
was  the  cashier.  Three  of  the  directors,  including  the  said  William 
H.  Blumer,  composed  the  banking-house  of  William  H.  Blumer  & 
Co.,  which  carried  on  business  but  a  few  hundred  feet  distant  from 
the  First  National  Bank  of  Allentown.  The  plaintiffs  having 
money  on  deposit  with  the  bank,  and  being  desirous  of  obtaining 
interest-bearing  certificates  therefor,  called  at  the  bank  for  that  pur- 
pose. Dr.  A.  P.  Steckel,  one  of  the  plaintiffs,  testifies  as  to  what 
occurred  substantially  as  follows:  "I  went  to  the  bank  every 
week  or  two  to  make  my  deposits  ;  sometimes  in  August,  when  I 
made  deposit,  I  asked  the  teller,  George  Straub,  Does  the  Firafc 
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National  Bank  take  any  money  on  certificates  ?  He  said.  Yes,  sir; 
do  you  want  to  leave  us  some  ?  I  said,  No  ;  not  to-day.  I  asked 
him  whether  the  First  National  Bank  issues  certificates  of  deposit, 
and  as  a  matter  of  course,  pay  interest  ?  and  lie  said,  Yes.  Then 
I  came  there  again  in  September,  1876,  and  mjide  my  ordinary  de- 
posit in  the  bank  ;  and  after  we  were  through,  I  said  to  the  teller 
that  I  would  take  the  Fii-st  National  Bank  certificates  for  $700  ;  I 
filled  out  a  check,  and  he  handed  me  a  certificate  ;  I  looked  at  the 
certificate  for  $700  ;  it  was  to  be  made  on  demand,  and  asked  him. 
Is  this  the  First  National  Bank  certificate  ?  The  answer  was.  Yes, 
sir,  it  is.  I  then  said,  this  reads  Blumor  &  Co.  ;  I  want  this  dis- 
tinctly understood,  I  want  nothing  !)ut  the  Firat  National  Bank 
certificate.  He  assui*ed  me  that  this  was  one  and  the  same  thing  ; 
that  it  should  pass  to  the  credit  of  tlie  company  the  same  as  it  was 
before.  With  this  assurance,  I  took  tliat  certificate.  This  was  in 
the  presence  of  the  cashier  of  the  bank,  Jacob  A.  Blumer.''  Two 
other  certificates,  aggregating,  with  the  one  above  mentioned,  the 
sum  of  $3,000,  were  obtained  under  circumstances  not  essentially 
different.  There  was  evidence  that  the  president  of  the  bank  re- 
cognized them  as  binding  upon  the  bank,  and  offered  to  reinstate 
the  plaintiffs  as  they  were  before,  when  the  bank  examiner  was 
through  with  his  examination.  That  examination  however  resulted 
in  the  closing  of  the  bank. 

We  must  assume  that  the  jury  would  have  found  the  facts  as  tes- 
tified to  by  the  plaintiff  Steckel.  The  facts  established,  we  have  a 
case  of  palpable  frnud.  It;  is  not  an  answer  to  say  the  plaintiffs 
ought  not  to  have  been  deceived,  and  with  ordinary  care  would 
not  have  been.  The  fact  that  the  Blumers  were  respectively  presi- 
dent and  cashier  of  the  National  bank,  as  well  as  leading  menibei*s 
of  the  banking-house  of  Blumer  &  Co. ,  was  calculated  to  mislead 
and  deceive  ;  and  when  told  in  positive  terms  that  the  certificates, 
although  signed  by  Blumer  &  Co.,  were  the  certificates  of  the 
bank,  the  plaintiffs  may  readily  have  believed  it  was  all  right. 

It  was  urged  however  that  even  if  there  was  a  fraud,  it  does 
not  affect  the  bank  ;  that  an  agent  can  only  act  within  the  sco]ie 
of  his  authority,  and  that  a  bank  is  not  bound  by  the  fraudulent 
representations  of  one  or  more  of  its  officers. 

There  is  no  doubt  as  to  the  general  rule  that  an  agent  can  only 
bind  his  principal  so  long  as  he  acts  within  the  scope  of  his  author- 
ity ;  but  we  do  not  think  the  principle  applies  in  this  case.     A  bank 
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IB  reeponsiblo  for  the  safe-keeping  of  the  money  of  a  depositor,  and 
it  cannot  set  up  the  fraud  of  its  o^vn  officers  as  an  answer  to  a  de- 
mand for  repayment.     Public  policy  forbids  it. 

The  plaintiffs,  after  ascertaining  the  fraudulent  character  of  the 
transaction,  tendered  the  certificate  to  the  bank,  and  demanded 
the  payment  of  their  original  deposit  In  other  words,  they  re- 
scinded the  contract  on  the  ground  of  fraud.  If  their  aUegationa 
are  true,  they  had  a  right  to  do  so,  and  proceed  upon  the  original 
cause  of  action. 

The  question  of  fraud  should  have  been  submitted  to  the  jniy. 
What  has  been  said  sufficiently  ooyers  the  points  inyolved. 

Judfj/ment  reversed,  and  a  venire  facias  de  novo  awarded. 


KoTB  BT  TBS  Rkpobtbb. —Two  Other  ouM  were  decided  inTolvlag  ilmllar  fieeta.  In 
EUffler  V.  Finut  National  Bank  of  AlUntoum,  flS  Penn.  St.  393,  the  facte  were  exactly  the 
•ame,  except  that  the  plaintiff  was  unable  to  read.  The  court  said  :  *'  When  the  plaint 
Iff  took  his  money  to  the  First  National  Bank  of  AUentown,  and  handed  it  to  the  cashier 
for  deposit,  the  bank  became  responsible  therefor.  The  cashier  was  the  executive  olBoer  of 
the  bank,  and  authorized  by  the  very  nature  of  his  office  to  receive  money  on  deposit.  After 
receiving  It  no  trick  or  fraad  on  his  part,  by  means  of  which  the  money  was  pnmed  over 
to  Biumer  &  Co.,  a  firm  In  which  the  bank  officers  were  largely  interested,  and  appeared 
to  have  had  the  control,  could  absolve  the  bank  from  its  liability.  No  class  of  men  have 
the  confidence  of  the  people  to  a  greater  extent  than  bank  officers.  Depositors  do  not 
deal  with  them  at  arm's  length,  and  can  be  imposed  upon  with  the  greatest  ease  by  such 
ofllcials.  It  would  be  monstrous  to  allow  them  to  take  advantage  of  the  Ignorant  and 
unwary,  by  reason  of  their  position  and  the  confidence  which  it  inspires.  It  was  double 
less  a  misfortune  to  this  bank  to  have  unworthy  officials,  if  such  should  prove  to  be  the 
case.  It  certainly  was  unwise  to  permit  its  chief  officers  to  occupy  a  dual  position  with 
divided  interests,  but  the  consequences  resulting  therefrom  cannot  be  visited  upon  tiioae 
who  dealt  in  good  faith  with  the  bank.** 

In  Resh  V.  Fint  National  Bank  of  AXbenUncn^  98  Penn.  St.  807.  bhe defendant,  who  bad 
money  on  deposit  in  the  bank,  when  demanding  payment  tiiereof  was  Induced  by  aa 
officer  of  the  bank  to  sign  a  promissoiy  note,  which  was  represented  to  him  to  be  a  receipt 
for  the  money.  He  was  unable  to  read  English.  If  e7d,  that  he  was  not  liable  to  the  bank 
CO  the  note. 

In  Wtmi  V.  Firfi  National  Bank  of  Elmtra,  fO  Hun,  408,  the  defendant  was  in  the  habit 
of  issning  certificates  of  deposit,  sometimes  In  the  name  of  the  bank,  at  other  times  in 
the  Individual  name  of  its  president.  Van  Campen,  this  course  of  business  being  known 
to  and  permitted  by  thedlrectors.  The  plaintiff  deposited  money  with  defendant*s  teller, 
over  the  counter,  and  received  a  certificate  of  deposit  purporting  to  be  issued  by  Van 
Gampen  individually.  He  had  previously  made  deposits,  and  received  similar certlllcatea, 
which  had  been  paid  on  demand  at  the  bank  counte**  by  the  bank  employees.  He  made 
the  deposit  on  the  credit  of  the  bank,  and  accepted  the  certificate,  supposing  it  the  obliga- 
tion of  the  bank.  Van  Campen  was  not  present,  his  name  waa  not  mentioned,  and  the 
plaintiff  knew  him  only  an  the  president  of  the  bank.  Held,  that  he  was  enttUed  to 
believe  the  certificate  that  of  the  bank,  and  the  bank  wss  estopped  to  deny  its  llabiUtjy 
on  It.  This  decision  was  founded  on  OHeman  v.  FHrvt  NatUmal  Bank  of  SJlmira,  68  N. 
Y.  888,  where  the  facts  were  exactly  similar.  The  court  there  said  :  *' Leaving  oat  of 
view  the  certificate,  the  llabnity  of  the  defendant  is  clear.  The  bank  received  the  money 
of  the  plaintiff  as  a  deposit,  and  thereupon  it  became  bound  upon  an  impUed  oontrMSt  to 
repay  it  upon  demand. 

*•  It  is  insisted  however,  that  the  cerUflcate  Issued  to  the  plaintiff  at  the  time  of  tha 
deposit  conclusively  esUbllshes  that  the  transaction  was  with  Van  Oampen  and  upoo  hii 
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■ole  credit,  tbe  certificate  is  taid  to  be  a  written  contract,  by  which  alone  the  rii^t  of 
tlM  plaintiff  la  to  be  determined,  and  that  parol  proof  that  the  deposit  was  made  with  tli» 
beak  or  tending  to  establish  a  UabUitj  of  the  bank  was  inadmissible,  as  in  violatjon  of  the 
rule  that  parol  evidence  cannot  be  given  to  contradict  a  written  instrument.  The  rule  that 
when  parties  have  rednced  a  contract  between  them  to  writing,  the  writing  alone  in  the 
absence  of  fraud  or  mistake  is  to  be  referred  to,  to  define  their  respective  rights  and 
liabilities,  and  that  all  preliminsiy  negotiations  are  to  be  deemed  merged  in,  and  if  incon- 
risient  therewith  superseded,  by  the  written  contract,  Is  supported  as  well  by  considera- 
tions of  policy  as  by  judicial  decision,  but  assuming  that  the  certificate  signed  by  Van 
Campen  when  accepted  by  the  plaintiff  became  a  written  contrsct  between  them,  psrol 
«vldenoe  that  the  bank  received  the  money  ss  a  deposit  did  not  contradict  any  written 
agreement  between  the  bank  and  the  plaintiff,  for  they  had  made  none.  The  real  issue 
on  the  trial  was  whether  the  bank  or  Van  Campen  was  the  depositary.  Unexplained,  the 
fact  Uiat  the  plaintiff  accepted  the  certificate  of  Van  Campen  was  strong  If  not  conclusive 
evidence  that  the  bank  was  not  a  party  to  the  transaction  ;  but  It  was  evidence  on^,  and 
wss  subject  to  explanation  by  parol  proof,  without  violating  the  rule  referred  to.  In 
Barry  v.  Ranaom^  18  N.  Y.  404,  Dexio,  J.,  in  si>eaking  of  the  rule,  saj-s  :  '  It  is  a  valuable 
principle,  which  we  would  be  unwilling  to  draw  in  question,  but  we  think  it  is  limited  to 
the  stipulations  between  the  parties  actually  contracting  with  each  other  by  the  written 
Instrument.*  The  rule  does  not  preclude  a  party,  who  has  entered  into  a  WTitten  contract 
with  an  agent,  from  maintaining  an  action  against  the  principal,  upon  parol  proof  that 
the  contract  was  made  In  fact  for  the  principal,  where  the  agency  was  not  disclosed  by 
the  contract,  and  was  not  known  to  the  plaintiff  when  it  was  made,  or  where  there  was  no 
Intention  to  rely  upon  the  credit  of  the  agent  to  the  exclusion  Of  the  principal.  Such 
proof  does  not  contradict  the  written  contract.  It  superadds  a  liability  against  the 
principal  to  that  existing  against  the  agent.  That  parol  evidence  may  be  introduced  In 
snch  a  case  to  charge  the  prindpal,  while  it  would  be  inadmissible  to  discharge  the  agent, 
Is  well  settled  by  authority.  Fnrd  v.  WiXHamB^  21  How.  207 ;  HigQim  v.  aaiior^  8  M.  ft  W. 
834  ;  Parks,  J.,  Short  v.  Spoakman^  SB.  ft  Ad.  008  ;  Taintw  v.  Prendergas^,  3  Hill,  72  ; 
Qaies  V.  Drawer,  9  N.  Y.  «6. 

**  The  Jury  having  found  t^t  the  money  was  In  fact  deposited  with  the  bank,  the  case 
then  In  one  aspect  is  that  of  a  depositor  taking  the  personal  certificate  and  obligation  of  a 
person  who  was  at  the  time  the  chief  financial  officer  and  agent  of  the  bank  for  its  repay- 
ment. If  he  did  this  under  circumstances  indicating  an  Intention  to  give  the  sole  credit 
to  Van  Campen,  knowing,  as  he  did,  that  the  bank  was  the  real  principal,  then  his  election 
would  bind  him,  and  he  could  not  subsequently  resort  to  the  bank  on  the  Insolvency  of  the 
agent.  Patterson  v.  OandcueqiiU  15  East,  68  ;  Addison  v.  Chindasequi,  4  Taunt.  673.  But 
one  who  deals  with  an  agent  is  not  concluded  from  resorting  to  the  principal  unless  it  dis- 
tinctly appears,  that  with  full  knowledge  of  all  the  facts,  he  elected  to  take  the  sole 
responsibility  of  the  agent,  and  that  he  designed  to  abandon  any  claim  against  the 
principal.  Thompson  y.  Davenport ,  9  B.  ft  C.  78.  In  this  case,  upon  the  facts  found  by 
the  Jury,  no  such  Intension  can  be  inferred.  If  the  plaintiff  had  examined  the  certificate 
he  would  have  been  apprised  of  the  fact  that  it  purported  to  be  the  individual  obligation 
of  Van  Campen.  But  he  did  not  do  so.  He  had  a  right  to  suppose  that  it  was  the  proper 
acknowledgment  of  the  bank  with  which  the  money  was  deposited.  The  doctrine  of  con- 
structive notice  from  the  possession  of  the  certificate,  would  be  misapplied.  If  In  this  case 
It  should  be  held  to  exempt  the  bank  from  liability.** 

In  First  National  Bank  of  AUenutwny.  Williams,  Pennsylvania  Supreme  Court,  March 
10, 1882,  A.,  an  experienced  business  man,  called  upon  B.,  the  president  of  a  bank,  and 
inquired  whether  the  bank  paid  interest  on  deposits.  B.  replied  ' '  No,  but  we  will  give 
you  a  certificate  that  will.**  A.  according^  gave  B.  a  sum  of  money,  and  received  in  re- 
turn an  inter^t-bearing  certificate  of  deposit  in  the  banking  house  of  B.  ft  Co..  of  which 
firm  B.  was  a  member.  A.  then  remarked  that  the  certificate  was  one  of  deposit  in  said 
banking  house  and  not  In  the  bank,  and  expressed  surprise.  B.  assured  him  it  was  all  the 
same  thing,  showed  him  that  B.  ft  Co.  owned  a  great  part  of  the  bank  stock,  and  In- 
formed him  that  he  could  get  his  money  at  the  bank  when  he  wanted  it.  D.  being  satla- 
fled  then  left  with  his  certificate.  The  firm  of  B.  ft  Co.  afterward  became  insolvent. 
In  an  action  by  A.  against  the  bank  to  recover  the  amount  of  his  deposit,  fteld,  that  there 

Vol.  XXXIX— 96 


762  PENNSYLVANIA, 


KrauBd  v.  Commonwealth. 


was  no  evidbnoe  of  a  contract  of  deposit  between  A.  and  the  bank,  nor  any  circuniBtaiioeB 
from  which  a  jury  mi^ht  infer  that  A.  had  been  deceived  Into  believing  that  there  wn 
such  a  contract,  but  that  the  contract  was  solely  with  B.  &  Co.,  and  that  therefore  plaint- 
iff  was  not  entitled  to  recover  The  court  said  :  '  *  The  learned  Judge  who  tried  thli 
cause  below  was  evidently  of  the  iz^pression  that  it  came  within  the  ruling  of  SUckd  v. 
Bank,  93  Penn  St.  370,  and  Zieyler  v.  BanH^  id.  393.  There  Is  howler  a  marked  distinc- 
tion between  the  cases.  In  those  cited  there  wa»  a  positive  assertion  on  the  part  of  the 
bank  ofBcers  that  the  certificates  in  question  were  the  certificates  of  the  bank,  and  this 
assertion  was  made  under  circumstances  which  render  it  at  least  probable  the  parties 
were  misled  by  it.  We  therefore  held  there  was  a  question  of  fraud,  which  ought  to  have 
been  submitted  to  the  jury.  In  the  case  in  hand,  it  is  evident,  from  the  testimony  of  the 
plaintiiT  below  that  he  knew  he  was  getting  the  certificate  of  Blumer  &  Co.,  and  not  of  the 
bank.  In  the  first  place  he  was  distinctly  told  the  bank  would  not  pay  interest,  but  tbst 
he  could  have  a  certificate  bearing  six  per  cent  interest ;  when  it  was  handed  him,  he 
looked  at  it  and  said  '  What  Is  this  ?  This  is  Wm.  H.  Blumer  &  Co.*  to  which  the  ptesi- 
dent  of  tiiebank  replied  :  *  It  is  all  the  same  thing  ;  we  own  the  bank  ourselves,  and 
you  will  get  your  money  in  the  First  National  Bank  at  any  time  you  want  it.*  It  further 
appeared  that  Mr.  Blumer  showed  him  the  bank  statement,  and  then  qualified  his  remark 
as  to  the  ownership  by  saving  that  his  firm  owned  nearly  all  the  bank.  This  last  state- 
ment, while  not  literally  true,  was  substantially  so.  It  was  in  evidence  that  the  Ann  of 
Wm.  H.  Blumer  &  Co.  owned  1560 shares  of  the  2500  shares  composing  the  capital  of  the 
bank.  There  wasnoevidencethattheplaintiff  was  told  that  his  oertiflcate  was  tbeeertl- 
flcate  of  the  bank .  The  statement  of  Blumer  that  *  it  was  all  the  same  thing  *  could  not 
have  misled  him  for  tfie  reason  that  it  was  qualified  and  explained  hf  the  remaik  that 
they,  the  firm  of  Blumer  &  Co. ,  owned  nearly  all  the  bank.  The  obvious  inference  from 
the  remark  is,  not  that  theoertificate  was  issued  by  the  bank,  but  that  It  was  equally  good. 
It  is  difficult  to  see  any  thing  in  this  interview  that  could  have  deceived  a  man  at  even 
ordinary  IntelUgenoe.  The  plaintiflT  was  a  busineas  man,  accustomed  to  laige  deaUngi 
with  the  bank,  and  therefore  less  liable  to  he  deceived.  We  fail  to  see  any  evidence  of  a 
oootract  with  the  baak«   It  was  therefore  error  to  submit  this  question  to  the  jury. " 


Kbause  y.   Gommokwealth. 

(98  Penn.  8t  418.) 
Oriminal  law—lare$ny — bybaOse, 

The  owner  of  horsefl  delivered  them  to  defendant  under  an  agreement  that  th» 
defendant  was  to  bay  them,  the  horses  to  remain  the  property  of  the  owner 
till  paid  for,  and  to  be  retamed  at  a  specified  period  if  not  paid  for.  The 
defendant  refused  to  paj  for  them,  or  return  them.  SM  not  larceny,  nor 
larceny  by  a  bailee. 

nONVIOTION  of  larc5eny.     The  opinion  states  the  case- 
Buiz  <&  Schwartz  and  William  H.  Snowden,  for  plaintiff  in  errot 
MiUon  G,  Henninger,  district  attorney^  for  Oommonwealth. 
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Tkunkey,  J.  The  indictment  contained  two  counts:  1.  Larceny; 
2.  Larceny  by  bailee;  the  alleged  stolen  property  was  the  same  in 
both.  To  the  first  count  Krause  pleaded  a  former  acquittal,  on 
which  plea  verdict  and  judgment  were  rendered  in  his  favor.  He 
was  then  tried  and  convicted  on  the  second. 

In  the  charge  of  the  court  the  Commonwealth's  case,  as  proved, 
was  fairly  stated  thus:  On  December  13,  1878,  the  prosecutor  sold 
and  the  defendant  agreed  to  purchase  the  two  horses;  that  the  price 
agreed  upon  was  $150,  to  be  paid  on  delivery,  the  proisecutor  to  take 
the  horses  to  the  defendant's  stable,  at  Allentown,  the  next  day  and 
receive  the  money;  that  he  took  them  to  said  stable  and  left  them; 
that  other  interviews  and  negotiations  followed,  continuing  up  to 
the  Thursday  of  the  next  week,  when  the  horaes  disappeared 
from  the  stable,  and  were  sold  or  converted  by  the  defendant  to  his 
own  use.  That  when  the  horses  were  taken  to  the  stable  the  de- 
fendant had  only  $25,  and  it  was  then  agreed  that  the  horses  should 
continue  to  be  the  property  of  Deemer,  who  would  not  sell  them, 
except  for  cash;  that  he  would  wait  till  the  following  Tuesday  eve- 
ning, when,  if  the  defendant  should  not  have  the  money  to  buy  the 
horses,  they  were  to  be  taken  to  Deemer,  at  Schoenersville,  and 
with  this  understanding  Deemer  accepted  the  $25;  that  on  Tuesday 
evening  the  defendant  took  one  of  the  horses  to  Schoenersville,  and 
the  next  evening  went  again,  taking  the  other  horse,  on  each  occa- 
sion taking  the  horse  back  with  him;  that  on  Thursday  Deemer 
went  to  Allentown  for  his  horses,  and  offered  to  return  the  $25  to 
the  defendant,  but  he  refused  to  give  them;  and  that  the  original 
contract  was  never  changed,  the  horses  were  sold  only  for  cash,  and 
the  extension  of  time  was  given  to  enable  the  defendant  to  buy  and 
pay  for  them.  Such  were  the  alleged  facts  which  now  must  be 
taken  as  true. 

Having  acquitted  the  defendant  of  larceny  of  the  horses,  the 
Commonwealth  put  him  to  another  trial  and  convicted  him  of 
larceny,  in  stealing  the  same  horses,  under  section  108  of  the  Crimes 
Act  of  1860.  Villainous  as  his  conduct  was,  this  conviction  ought 
not  to  stand,  unless  he  was  a  bailee  within  the  intendment  of  the 
act  The  word  '^  bailee  "  is  a  legal  term,  to  be  understood  in  its  gen- 
erally accepted  sense  among  jurists,  and  if  it  be  doubtful  whether  a 
case  be  included  it  shall  be  excluded,  in  the  construction  of  a  crim- 
inal statute.  Blackstone  defines  bailment  as  ^'  a  delivery  of  goods  in 
trufit  upon  a  contract,  express  or  implied,  that  the  trust  shall  be 
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faithfully  executed  on  the  part  of  the  bailee;''  Story,  "a  deliveiy 
of  a  thing  in  trust  for  some  special  object  or  purpose,  and  upon  a 
contract,  express  or  implied,  to  conform  to  the  object  or  purpose  of 
the  trust;"  Jones,  "  a  delivery  of  goods  in  trust  on  a  contract,  ex- 
press or  implied,  that  the  trust  shall  be  duly  executed,  and  the 
goods  re-delivered  as  soon  as  the  time  or  use  for  which  they  were 
bailed  shall  have  elapsed  or  be  performed;"  and  Kent,  "a  delivery 
of  goods  in  trust  upon  a  contract,  expressed  or  implied,  that  the 
trust  shall  be  duly  executed,  and  the  goods  restored  by  the  bailee, 
as  soon  as  the  purpose  of  the  bailment  shall  bo  answered."  Mr. 
Edwards,  in  his  work  on  Bailment,  §  2,  remarks:  These  defi- 
nitions agree  in  nearly  all  essential  particulars,  and  disagree  in 
two  or  three  respects.  Jones  and  Kent  assume  the  property  is  to  be 
returned,  while  Blackstone  and  Story  include  contracts  under  wliich 
no  such  return  is  contemplated.  Stoi-y  intends  to  include  among 
contracts  of  bailment  a  delivery  of  goods  for  sale;  and  Kent  inten- 
tionally limits  his  definition  so  as  to  exclude  that  species  of  con- 
tract. "  In  general  terms  it  may  be  said  that  the  delivery  of  goods 
or  any  other  species  of  i^ersonal  estate  for  use,  keeping,  or  on  some 
other  trust,  where  the  general  property  does  not  pass,  creates  a 
bailment.  A  delivery  of  chattels  upon  a  sale  made  on  condition 
that  the  title  shall  pass  on  the  payment  of  the  purchase-money  at  a 
future  day,  is  something  more  than  a  bailment;  it  gives  the  buyer  a 
conditional  title.  If  the  contract  give  the  buyer  a  definite  credit  or 
a  reasonable  time  within  which  to  pay,  it  gives  him  a  transferable 
interest  in  the  chattels  until  the  credit  expires,  and  the  property  in 
them  as  soon  as  he  pays  the  price." 

Authors  of  received  authority  generally  specify  five  sorts  of 
bailment,  namely,  deposihim,  mandatuniy  commodatum,  pledge  and 
hiring;  and  as  severally  defined,  in  each  the  entire  property 
of  the  thing  bailed  remains  in  the  bailor,  the  possession  only  is 
given  to  the  bailee,  who  is  to  return  or  deliver  the  thing  itself  as 
soon  as  the  purpose  of  the  bailment  shall  be  answered.  In  this 
State  it  is  settled  that  the  bailee  of  goods,  who  uses  and  enjoys  them 
as  if  his  own,  cannot  divest  the  title  of  the  bailor  by  a  sale  to  an 
innocent  person;  nor  can  a  creditor  of  the  bailee  seize  them  in 
execution  of  his  debt.  When  delivered  under  a  contract  of  bail- 
ment, the  owner  will  be  entitled  to  them  against  everybody.  But 
a  delivery  on  a  conditional  sale,  the  property  to  remain  in  the 
vendor  until  the  goods  are  paid  for,  with  right  to  reclaim  them,  is 
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Toid  as  respects  the  Ycndee's  creditors,  or  an  innocent  purchaser 
from  him.  The  delivery  being  on  the  foot  of  a  purchase,  the  ven- 
dor's right,  as  against  the  vendee's  creditors,  is  regarded  as  a  lien 
for  the  purchase-money.  Chamberlain  v.  Smith,  8  Wright,  431 ; 
Haak  v.  Lindennan,  64  Penn.  St.  499 ;  s.  c,  3  Am.  Rep.  612.  By 
the  terms  of  the  contract  the  seller  may  retain  the  right  of  property 
in  the  goods  till  paid  for,  as  against  the  purchaser,  and  in  default 
of  payment,  he  may  reclaim  them,  or  use  civil  remedies  for  recovery 
of  possession  ;  but  the  contract  does  not  make  him  a  bailor,  as  re- 
spects other  persons,  nor  the  purchaser  a  bailee  in  the  sense  of  the 
word  as  used  in  the  statute. 

Our  statute,  as  shown  by  Read,  J.,  in  Commonwealth  v.  Chathams, 
14  Wright,  181,  is  taken  from  the  English  statute  ;  and  in  that  case 
the  interpretation  of  the  words  "bailee"  and  "bailment,*'  as  fixed  by 
the  English  decisions,  was  adopted,  which  decisions  were  cited, 
showing  that  the  words  must  be  interpreted  according  to  their 
ordinary  legal  acceptation,  that  "bailment  relates  to  something 
in  the  hands  of  the  bailee,  which  is  to  be  returned  in  specie,  and 
does  not  apply  to  the  case  of  money  in  the  hands  of  a  party  who 
is  not  under  any  obligation  to  return  it  in  precisely  the  identical 
coins  which  he  originally  received  ; "  that  "  to  bring  a  case  within 
this  clause,  in  addition  to  the  fraudulent  disposal  of  the  pro2)erty, 
it  must  be  proved  :  First.  That  there  was  such  a  delivery  of  the 
property  as  to  divest  the  owner  of  the  possession,  and  vest  it  in  the 
prisoner  for  some  time ;  Secondly.  That  at  the  expiration  or  deter- 
mination of  that  time  the  same  identical  property  was  to  be  restored 
to  the  owner." 

The  term  "  bailee  "  is  one  to  be  used,  not  in  its  large  but  in  its  lim- 
ited sense,  as  including  sim2)ly  those  bailees  who  are  authorized  to 
keep,  to  transfer,  or  to  deliver,  and  who  receive  the  goods  bojiafide, 
and  then  fraudulently  convert.  Where  it  does  not  a2)i>ear  that  ft 
fiduciary  duty  is  imposed  on  the  defendant  to  return  the  specific 
goods  of  which  the  alleged  bailment  is  composed,  a  bailment  under 
the  statutes  is  not  constituted.  Whart.  Grim.  Jjaw,  §  1855  (8th  ed). 

The  bargain  was  struck  for  a  sale  of  the  horses  for  $150,  payable 
on  delivery.  At  the  time  stipulated  Deemer  delivered  the  horses, 
Kranse  paid  $25,  they  agreed  that  the  property  should  continue  in 
Deemer,  and  on  the  next  Tuesday  Krause  would  pay  the  balance 
or  return  the  horses.  He  refused  to  do  either.  The  original  con- 
tract was  not  changed — time  was  extended  to  Erausc  to  enable 
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him  to  pay  the  money.  If  there  was  a  delivery  at  all,  it  was  on 
the  footing  of  the  sale.  There  was  no  agi-eement  to  sell  at  a  futui^ 
time  —  a  mere  contract  that  the  buyer  would  pay  the  balance  of  the 
price  or  return  the  property,  in  the  meantime  the  title  to  be  in 
the  seller.  Payment  would  have  been  a  complete  performance. 
Krause  was  not  bound  to  return  the  identical  property.  He  had 
a  transferable  interest  until  the  credit  expired,  and  he  or  his  trans- 
feree would  have  had  clear  title  the  instant  of  payment.  This  was 
something  more  than  a  bailment,  and  Krause  was  not  a  bailee  in 
the  statutory  sense. 

In  favor  of  the  liberty  of  the  citizen,  the  court  may,  and  in  a 
proper  case  should,  declare  the  evidence  insufficient. to  conyiot 
FauH  V.  Commonwealthj  8  Norris,  432.  We  are  of  opinion  that 
the  defendant's  first  point  should  have  been  affiimed. 

Judgment  reversed,  and  the  record,  with  this  opinion  setting 
forth  the  causes  of  reversal,  is  remanded  to  the  Court  of  Quarter 
Sessions  of  Lehigh  county  for  further  proceeding. 

Judgment  accordingU/, 


Crawford  v.  Scovell. 

(94Peim.  8t.4S.) 
Ifuanity  —  deed  —  retaeation —  rettUution, 

An  ineane  grantor,  whose  insanity  was  known  to  the  grantee,  at  the  time 
of  the  grant,  and  who  has  not  ratified  his  conveyance  after  restoration  to 
reason,  may  avoid  the  conveyance  without  restitution. 

EJECTMENT.      The  opinion  states  the  point.      The  defendant 
had  judgment  below. 

Sittser  ifc  Harding,  for  plaintiff  in  error. 

W.  K  &  C,  A.  Little  and  William  M,  Piatt  &  Sons,  for  defend- 
ant in  error. 

Trunkey,  J.  A  formal  offer  was  made  to  prove  that  Ira  Craw- 
ford was  insane  when  he  executed  the  deed  to  John  Scovell,  that 
Scovell  knew  of  the  insanity  and  procured  the  deed  by  fraud. 
This  Avas  overruled  on  the  objection  that  the  offer  was  not  foil 
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enough,  in  that  before  the  plaintiff  can  avoid  the  deed  he  must 
have  offered  to  restore  its  consideration;  that  a  plaintiff  cannot  al- 
lege his  own  insanity  against  his  deed,  and  that  the  witness  was  in- 
competent because  of  his  instrumentality  in  perpetrating  the  fraud. 
No  objection  was  made  that  the  specific  acts  were  not  set  out  in 
the  offer,  and  it  is  too  late  to  object  now.  That  the  witness  was 
competent  is  not  doubtful.  As  the  case  comes  it  presents  these 
questions:  1.  Can  a  plaintiff,  who  brings  suit  himself,  prove  his 
insanity  to  defeat  his  deed  given  in  evidence  by  the  defendant  ? 
2.  Can  he  prove  that  the  defendant  knew  of  the  insanity  when  he 
took  the  deed?  3.  May  he  show  the  deed  was  procured  by  fraud? 
and  4.  Must  he  restore  the  consideration  before  bringing  suit? 

1.  It  is  a  general  rule  that  a  grantor  in  a  deed  may  avoid  his 
oonyeyance  by  proof  that  he  was  no7i  c&inpos  mentis  at  the  time  of 
its  execution.  Bensettx.  Chancellor ^  5  Whart.  371;  2  Kent  Com. 
451;  Oibson  v.  Soper,  6  Gray,  279.  Like  the  deed  of  an  infant, 
a  lunatic's  deed  may  be  ratified  and  confirmed.  Where  there  is  no 
evidence  of  ratification  after  restoration  to  reason,  it  is  impossible, 
upon  legal  principles,  that  the  estate  passed  to  the  grantee  in  the 
deed.  An  insane  person  is  incapable  of  making  a  valid  deed,  for 
he  wants  the  consenting  mind.  "  The  law  makes  this  very  inca- 
pacity of  parties  their  shield.  In  their  weakness  they  find  i)ro- 
tection.  It  will  not  suffer  those  of  mature  age  and  sound  mind  to 
profit  by  that  weakness.  It  binds  the  strong  while  it  protects  the 
weak.  It  holds  the  adult  to  the  bargain,  which  the  infant  may 
avoid;  the  sane  to  the/'  obligation  from  which  the  insane  may  be 
loosed.  It  does  not  mean  to  put  them  on  an  equality.  On  tho. 
other  hand,  it  intends  tliat  he  who  deals  with  infant  or  insane  ])cr- 
8ons  shall  do  it  at  his  peril.  Nor  is  there  ])ractically  any  hurdsliip 
in  this,  for  men  of  sound  minds  seldom  unwittingly  enter  into  con- 
tracts with  infants  or  insane  persons."     Oibson  v.  Soper,  supra. 

In  Molton  v.  CamroiiXy  2  Exch.  487,  an  action  to  recover  money 
paid  for  annuities,  it  was  lield  that  when  a  person  apparently  of 
sound  mind,  and  not  known  to  be  otherwise,  enters  into  a  contract 
for  the  purchase  of  property  which  is  fair  and  bona  fide,  and  which 
is  executed  and  completed,  and  said  property  has  been  paid  for  and 
enjoyed,  and  cannot  be  restored  so  as  to  put  the  parties  in  filatu 
quo,  such  contract  cannot  afterward  be  set  aside,  either '  by  the 
alleged  lunatic  or  those  who  represent  him.  Like  doctrine  ])re- 
vailed  in  Beals  v.   See,  10  Barr.  56.     The  decision  in  Lancaster 
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Co%inty  Nai.  Bank  v.  J/bor*,  28  P.  F.  Smith,  407  ;  8.  c,  21  Am. 
Rep.  24,  rests  on  the  same  principle  —  there  was  neither  fraud  nmr 
knowledge  of  the  insanity.  Without  inconsistency,  in  Moore  t. 
Hersheyy  9  Norris,  196,  it  was  ruled  that  it  is  competent  in  an  ac- 
tion by  an  indoi^see  of  a  note  made  by  a  lunatic,  for  the  lunatic  to 
defend,  either  by  showing  that  the  indorsee  had  knowledge  of  the 
lunacy,  or  that  the  note  was  originally  obtained  fraudulently,  or 
without  proper  consideration.  Paxson,  J.,  said,  "I  know  of  no 
case  in  which  it  has  been  held  that  a  lunatic,  when  sued  upon  his 
contract,  may  not  show  want  of  consideration."  After  speaking 
of  the  rule  which  had  been  urged  in  favor  of  the  plaintiff,  he  adds, 
"  We  place  our  ruling  upon  the  broad  ground  that  the  principle  ot 
commercial  law  above  referred  to  does  not  apply  to  the  case  of  com- 
mercial paper  made  by  madmen." 

In  Elliot  V.  Ince,  7  De  G.,  M.  &  G.  475  (487),  it  is  said  that 
Molton  V.  Camroux  was  called  a  decision  of  necessity,  and  it  is 
suggested  that  the  same  principle  might  apply  to  sales  of  land  or 
mortgages.  But  in  this  country  that  rule  is  not  universally 
extended  to  sales  of  personalty,  and  is  not  applied  to  conveyances 
of  real  estate.  However  on  that  principle,  or  the  one  in  BemeU 
V.  Chancellor,  the  offered  testimony  was  admissible  for  the  purpose 
of  avoiding  the  deed. 

The  defendant  urged  that  the  plaintiff  did  not  propose  to  show 
he  h<ad  recovered  his  reason,  and  ujYon  the  truth  of  his  offer,  the 
law  }>i*esumcs  he  continues  insane  ;  wherefore  he  cannot  maintain 
the  action  and  allege  his  insanity.  Under  the  general  issue  in 
assumpsit,  the  defendant  may  show,  in  avoidance  of  the  contract, 
that  he  wjis  insane  at  the  making  of  it.  If  ho  continues  a  lunatic 
he  may  not  appear  and  plead  by  attorney,  and  if  it  so  appears  on 
examination  the  plea  by  attorney  may,  before  judgment,  be  treated 
as  a  nullity,  and  a  guardian  be  appointed  who  will  be  entitled  to 
plead  de  novo,  Mitchell  v.  Kingman,  5  Pick.  431.  So,  when  a 
plaintiff  is  met  by  a  deed,  good  on  its  face,  he  may  avoid  it  by 
proof  that  lie  Wiis  insane  when  it  was  executed.  If  his  reason  has 
been  restored  he  has  no  other  means  of  protection.  A  committee 
cannot  be  appointed  for  a  sane  man  because  he  was  at  one  time 
insane.  He  must  bring  suit  himself  to  recover  his  rights,  and 
may  prove  insanity  to  avoid  a  deed  set  up  against  him,  on  the  same 
terms  as  if  he  were  defendant  in  the  action,  and  the  plaintiff  weie 
supporting  his  case  with  the  same  deed.      The  principle  contended 
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lor  by  the  defendant  would  deprive  a  man^  who  had  been  non 
^xnnpos  mentis,  of  remedy  for  recovery  of  his  property,  without 
fault  on  his  part,  and  might  work  his  utter  ruin.  If  at  the  trial 
he  should  appear  to  be  insane,  the  court  would  treat  him  and  his 
cause  as  it  would  any  other  plaintiff  suffering  under  like  malady. 

2.  From  the  foregoing  it  is  manifest  that  it  is  competent  to 
prove  the  defendant  had  knowledge  of  the  insanity  when  he  took 
the  deed.  If  unnecessary  for  its  avoidance,  it  may  be  material  on 
the  question  of  restoration  of  the  consideration.  He  who  know- 
ingly deals  with  a  madman  takes  the  risk  of  losing. 

3.  For  like  reason  it  may  be  proved  that  the  deed  was  procured 
by  fraud.  Even  the  holder  of  negotiable  paper  may  fail  to  recover 
because  the  maker  was  insane,  when  but  for  that  there  would  be 
no  defense  to  his  action  on  the  ground  of  fraud  or  want  of  proper 
consideration.  Proof  that  the  bargain  was  unfair  and  unconscion- 
able would  be  pertinent  in  determining  the  equitable  claim  of  the 
defendant. 

4.  The  consideration  need  not  be  restored  before  commencement 
of  the  action,  nor  after,  in  all  cases.  To  say  that  an  insane  man 
before  he  can  avoid  a  voidable  deed,  must  put  the  grantee  in  siaiu 
quo,  would  oftentimes  be  to  say  his  deed  shall  not  be  avoided  at  all. 
The  more  insane  the  grantor  was  when  the  deed  was  made,  the  less 
likely  will  he  be  to  retain  the  fruits  of  his  bargain  so  as  to  be  able 
to  make  restitution.  One  of  the  obvious  gi'ounds  on  which  the 
deed  of  an  insane  man  is  held  voidable  is  not  merely  the  incapacity 
to  make  a  valid  sale,  but  the  incapacity  prudently  to  manage  and 
dispose  of  the  proceeds  of  the  sale.  And  the  same  incapacity  which 
made  the  deed  void  may  have  wasted  the  price,  and  made  the  re- 
storation of  the  consideration  impossible:  Oibson  v.  Soper,  supra. 
In  that  case  the  defendant  contended  there  could  be  no  recovery 
because  restitution  had  not  been  offered,  and  thereupon  the  plaint- 
iff proposed,  if  any  thing  was  due,  to  make  such  restitution  and  re- 
payment in  such  way  and  manner  as  the  court  should  direct.  The 
-question  was,  as  it  is  here,  whether  restoration  is  a  condition  pre- 
cedent to  recovery,  and  not  whether  under  any  circumstances  a 
grantee,  after  avoidance  of  the  deed,  may  recover  back  a  part  or  the 
whole  of  the  price  paid.  It  was  said  that  if  the  grantor,  having 
been  restored  to  sound  mind,  still  retains  and  uses  the  consideration 
of  the  deed  without  offer  to  restore,  or  seeks  to  enforce  the  securi- 
ties, or  avail  himself  of  the  contract  which  constituted  such  con- 
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sideration^  such  conduct  may  furnish  satisfactory^  and  it  may  be, 
conclusive  eyidence  of  a  ratification.  That  would  be  an  entirely 
different  case  from  one  where  the  grantor  wasted  the  price  he  re- 
ceived before  his  reason  was  restored.  Although  the  deed  has  not 
been  ratified,  and  consequently  the  plaintiff  is  entitled  to  recover 
the  land,  should  it  appear  that  in  equity  the  whole  or  a  part  of  the 
consideration  ought  to  be  restored  or  repaid,  under  the  practice  in 
this  State  there  would  be  no  difficulty  in  doing  justice  between  the 
parties  by  a  conditional  verdict  and  judgment. 

Judgmmi  reversed,  and  venire  facias  de  novo  awarded. 


Brown  v.  Jaquettb, 

(M  Penn.  St.  118.) 

Landlord  and  tenant — partnerMp  —  working  land  on  sharee. 

An  ftgreement  by  one  to  farm  the  land  of  another  for  a  year,  for  one-half  the 
products,  each  famishing  half  the  seed,  stock,  etc.,  the  fanner  to  famish  the 
implements  and  working  animals  and  all  the  labor,  and  pay  the  road  tax  and 
half  the  other  taxes,  and  to  submit  statements  and  settle  quarterly,  is  a  lease 
and  not  a  partnership.* 

CASE.     The  opinion  states  the  facts.     The  defendant  had  judg- 
ment below. 

/.  B.  Thayer y  for  plaintiffs  in  error, 

E.  H.  Hatty  for  defendant  in  error. 

Paxson",  J.  The  agreement  between  Joseph  Johnson  Brown  and 
Samuel  P.  Jaquette,  of  October  20,  1864,  is  a  lease  of  a  farm  upon 
the  shares.  Sec  Steely,  Frichy  6  P.  F.  Smith  172.  Jaquette  agreed 
to  farm  the  land  for  Brown,  for  which  lie  was  to  have  one-half  the 
proceeds ;  each  party  furnishing  one-half  the  seed,  stock,  poultry, 
hogs,  etc.  The  agreement  was  for  the  term  of  one  year,  commenc- 
ing on  the  first  day  of  April,  the  usual  time  for  letting  farms  in 
Pennsylvania.  Wliile  it  lacks  some  of  the  formality  of  a  lease,  it 
contains  all  the  essential  requisites  of  such  an  instrument.  The 
reservation  of  one-half  the  products  of  the  farm  is  sufficiently  cer- 

*  Compare  ReynotOs  t.  Pod  ( 84  N.  C.  87),  87  Am.  Sep.  607,  and  note,  704. 
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tain  because  it  may  be  reduced  to  a  certainty.  Thus  it  was  held 
in  Fry  v.  JwieSy  2  Rawle,  11,  that  the  lease  of  a  mill  for  "  one-third 
of  the  toll  which  the  mill  grinds/'  was  a  good  reservation  of  I'ent, 
and  could  be  distrained  for.  See  also  Jones  v.  Gundrim,  3  W.  & 
S.  531. 

It  was  urged  however  that  the  agreement  created  a  partnership 
inter  se.  That  such  was  not  the  intention  of  the  parties  is  too 
plain  for  argument.  Such  or  similar  agreements  are  in  constant 
use  in  this  State  for  the  letting  of  farm  lands,  and  it  was  never 
supposed  they  created  a  partnership.  A  careful  examination  of 
its  terms  shows  that  it  lacks  every  essential  feature  of  a  copartner- 
ship. There  is  no  division  of  profits,  no  responsibility  on  the  part 
of  Brown  for  losses,  and  no  joint  ownership  in  any  thing.  The 
landlord  is  to  receive  *' one-half  the  product'*  of  the  farm.  This 
must  not  be  confounded  with  profits.  The  product  of  the  farm  is 
one  thing ;  the  profit  is  another,  and  a  very  different  matter.  The 
product  may  be  large,  the  profit  inconsiderable.  Again,  each  party 
is  to  find  one-half  the  stock.  This  does  not  make  them  joint 
owners  of  the  stock.  They  may  become  so  by  means  of  a  joint 
purchase  and  a  joint  holding,  but  under  the  agreement,  if  the  land- 
lord furnishes  one-half  the  horses,  cows  and  other  stock,  such  half 
remains  his  property,  and  the  tenant  has  no  interest  therein  beyond 
the  right  to  use  the  same  under  the  terms  of  the  lease. 

[Omitting  a  minor  consideration.] 

Judgment  affirmed. 


Borough  of  Norristowj^  v.  Fitzpatrick, 

(94Penn.  St.  121.) 

Munidpal  corporation — firing  cannon  in  $trcet — nniiance — poliee, 

A  crowd  of  men,  Bomewhat  intoxicated  bat  not  otherwise  disorderly,  fired  a 
cannon  for  several  hoars  in  the  streets  of  a  borough,  not  in  pursuance  of 
any  public  celebration,  and  in  so  doing  negligently  injured  a  citizen  passing 
along  the  street.  A  police  officer  stood  by,  but  made  no  effort  to  suppress 
the  firing.  The  borough  was  authorized  to  appoint  policemen  and  remove 
nuisances.  Held,  that  the  borough  was  not  liable  in  damages  to  the  injured 
party.* 

«To  same  effect,  Grumblne  ▼.  Mayor  (9  McArth.  678),  89  Am.  Sep.  08.    See  ShvUM  t. 
OUy  of  MHwavkee  (49  Wis.  254),  86  Am.  Bap.  T79,  and  note,  78L 
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CASE  for  personal  injuries.     The  head  note  and  opinion  state  the 
facts.     The  plaintiff  had  judgment  below. 

B.  M.  Boyer  and  George  If.  Carson,  for  plaintiff  in  error, 
G.  R.  Fox  and  L,  M.  ChildSy  for  defendant  in  error. 

GoRDOK,  J.  The  injury  to  the  plaintiff^  complained  of  in  this 
suit,  was  occasioned  by  the  firing  of  a  cannon,  in  a  public  street  of 
Norristown,  by  an  assemblage  of  citizens,  on  the  evening  of  the  3l6t 
of  December,  1875.  The  business  in  which  they  were  thus  em- 
ployed was  undoubtedly  of  an  unlawful  character,  and  each  and 
every  person  therein  engaged  was  personally  liable  for  any  damage 
resulting  therefrom.  But  that  the  municipality  was  so  liable  is 
another  and  a  very  different  question,  Municipidities  are  not  con- 
servators of  the  public  peace;  they  may  or  may  not  have  the  power 
to  appoint  police  officers,  but  if  they  have  such  power,  and  do  make 
such  appointments,  the  powers  of  the  officers  so  appointed  are  derived 
not  from  municipal  ordinances,  but  from  the  common  law  and  acts 
of  assembly.  Hence,  it  was  held  in  Elliott  v.  Ctty,  75  Penn.  St. 
342;  s.  c,  15  Am.  Rep.  591,  that  the  city  was  not  answerable  for 
the  negligent  act  of  a  police  officer.  A  like  doctrine,  that  police 
officers  appointed  by  a  city  are  not  its  agents  or  servants,  and  that 
it  is  not  therefore  responsible  for  their  unlawful  acts  when  in 
discharge  of  their  duty,  may  be  found  in  2  Dill.  Mun.  Corp.,  §  773. 
The  law  upon  this  subject  has  been  well  stated  by  Chief  Justice 
BiGELOW,  in  the  case  of  ButtricJc  v.  City  of  Lowell,  1  Allen,  172. 
"  Police  officers,*'  says  the  learned  chief  justice,  "  can  in  no  sense 
be  regarded  as  servants  or  agents  of  the  city.  Their  duties  are  of 
a  public  nature.  Tlieir  appointment  is  devolved  on  cities  and 
towns  by  the  legislature  as  a  convenient  mode  of  exercising  a 
function  of  government,  but  this  does  not  render  them  liable  for 
their  unlawful  or  negligent  acts.  The  detection  and  arrest  of 
offenders,  the  preservation  of  thfe  public  peace,  the  enforcement 
of  the  laws,  and  other  similar  j>owers  and  duties  with  which  \x)]\ce 
officers  and  constables  are  intrusted,  are  derived  from  the  law,  and 
not  from  the  city  or  town  under  which  they  hold  their  appoint- 
ment." 

It  is  thus  apparent  from  authority,  that  for  the  neglect  of  the 
police  officer,  who  stood  by  and  permitted  the  firing  of  the  gun  to 
go  on,  tlie  borough  of  Norristown  cannot  be  made  liable.     But  if 
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it  is  not  responsible  foi*  the  consequences  of  his  neglect,  then  it  is 
altogether  exempt  from  responsibility.  For  if  the  municipality 
can  act  at  all  in  the  suppression  of  riots  and  other  breaches  of  the 
peace,  it  must  be  through  its  burgess,  justices,  constables  and 
policemen,  and  if  they  neglect  their  duty  and  refuse  to  act,  the 
municipality  is  powerless.  Then  upon  what  ground  can  the 
defendant  be  held  liable  for  tlie  damages  suffered  by  the  plaintiff  ? 
Certainly  not  upon  any  principle  of  common  law,  for  we  all  know 
that  for  damages  resulting  from  the  conduct  of  a  mob  or  unlawful 
assembly  neither  city  nor  county,  borough  nor  township,  can  be 
held,  except  by  special  statute.  Is  it  then  on  the  ground  that  the 
assemblage  complained  of  obstructed  the  public  street,  and  so 
became  a  nuisance  which  the  borough  was  bound  to  remove  ?  But 
the  diflSculty  of  supporting  the  case  on  this  theory  is  twofold: 
First,  the  jury  has  found  that  the  street  was  not  so  obstructed  that 
peraons  could  not  readily  pass  and  repass,  and  that  the  injury 
resulted  not  from  any  such  obstruction,  but  from  the  act  of  firing 
the  gun.  Second,  admitting  that  a  mob  is  a  nuisance,  and  that  of 
the  worst  kind,  nevertheless  it  is  one  that  a  municipal  corporation 
cannot  abate  by  the  use  of  ordinary  appliances  such  as  suffice  for 
the  removal  of  natuml  or  material  obstructions  in  or  near  a  high- 
way; resort  must  therefore  be  had  to  the  police  force,  but  as  we 
have  already  seen,  for  the  doings  or  misdoings  of  those  who  com- 
pose this  force  the  municipality  is  not  liable. 

The  difference  between  those  cases  in  which  cities,  boroughs  and 
townships  have  been  held  responsible  for  neglect,  and  the  one  in 
hand,  is  very  wide.  The  maintenance  and  repair  of  highways, 
sewers,  wharves,  etc.,  belong  to  their  immediate  jurisdiction,  and 
over  them  they  alone  have  control,  hence  their  responsibility.  But 
the  conservation  of  the  peace  is  a  great  public  duty,  i)ut  by  the  Com- 
monwealth into  the  hands  of  public  officers:  the  judges,  justices  of 
the  peace  and  mayors,  the  governora,  sheriffs,  constables  and  police- 
men; hence  cities  and  boroughs  can  no  more  be  charged  with 
damages  resulting  from  their  misconduct  than  can  counties,  town- 
ships, or  the  State  at  large. 

The  judgment  of  the  court  below  is  now  reversed  and  set  aside, 
and  it  is  ordered  that  judgment  be  entered  on  the  special  verdict 
for  the  defendant. 

Judgment  reversed. 


COULV   V.    HlLLEOASS. 


Wager  —  lutrte-racing  —  premiun. 

Acheck  {cirea  to  Ul  agricaltural  society  to  eaable  the  dmwer  to  enter  liis  liorae 
in  competitioD  In  "  >  trial  of  speed  "  at  aa  eiliiblUon  for  a  premium  ofieied 
b;  the  Bociet;,  1b  void  under  the  statute  againM  wagers  sod  liorse-nM^ng. 

.    {Stt  nott.  p.  776.) 

ACTION-  on  A  clieck.  Tlie  head  note  and  opiaion  stHte  the  point. 
The  defeudaiit  hiul  judgment  below.  The  court  below  de- 
livered an  opinion,  iii  which  it  said:  "A  wager  is  defined  in 
Bouvier's  dictionary  m  'a  bet;  a  contract  by  which  two  par- 
tics  or  more  agree  that  a  certain  sum  of  money  or  other  val- 
uable thing  shall  be  paid  or  deliTered  to'  one  of  them  on  the 
ha2)pening  or  not  happening  of  an  uncertain  erent.'  A  wager 
at  common  law  was  not  void  iinlesa  the  event  upon  which  it  de- 
jwnded  was  contra  bonon  niorea.  Therefore  a  wager  upon  the  event 
of  a  horae-race  was  a  lawful  contract  which  could  bo  enforced  by 
legid  remedies,  and  the  sum  or  thing  wagered  could  be  recovered  by 
action.  As  civilization  developed,  more  correct  moral  views  and  a 
broader  spirit  of  public  policy  prevailed.  It  was  seen  that  gam- 
bling in  any  form  was  most  demoralizing  to  the  gambler;  and  very 
eai'ly  statutory  action  was  taken  by  the  British  Parliament.  The 
progiess  of  legislation  on  the  subject  will  be  found  fully  traced  in 
Jacob's  Law  Dictionary,  tit.  Gambling. 

"By  the  act  of  February  17,  1820,  §  1,  7  Smith's  Law,  244, 
horse-racing  was  declaimed  a  public  nuisance  and  offense  against  the 
State. 

"  By  the  second  section  of  the  act  the  horses  thus  employed  were 
forfeited.  By  the  third  section,  all  wagers  on  horse-races  are  de- 
clared void,  and  so  also  all  contracts  in  consideration  of  each 
wagers.  By  the  tliird  section  all  moneys  paid  could  be  recovered. 
By  the  fourth  section,  all  contributors  to  a  purse,  and  for  a  horse- 
race, and  all  persons  collecting  money  for  such  purposes,  were 
made  liable  to  a  penalty.  By  section  six,  ^  advertisers  of  a  race, 
and  those  who  set  them  up,  were  subject  to  a  penalty.  These  are 
our  statutes  against  gaming  and  horse-racing,  and  I  have  traced 
them  with  some  care,  many  of  them  not  being  found  in  the  general 
digest. 


an  4o  iium   Liuic  lAj  buiu  i«  HID  uoes  DiAbDu.       XL  u  terjT  nj^piutiiib, 

ander  the  Btatutes  cited  aa  to  borse-raciiig,  that  the  trials  of  speed 
provided  for  aud  to  enter  which  the  clieck  of  the  plaintiff  was  giveD, 
are  notliiug  but  horse-raciug.  They  are  nuiBances  under  the  first 
section  of  the  net  of  1820  already  cited.  All  wagers  and  bets  de- 
pending upon  such 'trials  of  Bpeed'eo-called,  horse-racing  in  reality, 
and  all  oxecutoiy  contracts  in  relation  thereto,  are  void,  under  sec- 
tion three  of  that  act;  and  the  horses  engaged  in  such  races  are  for- 
feited. A  purse  to  be  trotted  for  is  gambling  under  the  laws  of 
Pennsylvania.  The  winner  cannot  recover  the  premium,  purse- 
stakeB  or  prizes,  unless  the  company  chooses  to  pay  him.  The 
horBO  of  each  contestant  is  forfeited,  aud  tlie  whole  arrangement  is 
a  palpable  evasion  of  the  law.  But  there  can  be  no  evasion  of  the 
laws  against  gambling,  as  it  has  been  well  ruled  in  Wagonseller  v. 
Smith,  7  Watts.  343.  The  court  in  that  case  in  a  per  curiam 
opinion  well  say:  '  The  act  was  inteuded  to  avoid  all  bets,  paid  or 
nnpaid,  and  to  suppress  any  thing  connected  with  the  practice.  It 
is  the  duty  of  the  courts  therefore  to  give  it  full  effect,  and  not  to 
force  an  actual  wager  into  the  similitude  of  something  else.'  To 
the  same  effect,  aud  broadly  sustaining  this  position,  are  the  follow- 
ing cases  cited  by  the  defendant:  Mount  v.  Wait,  7  Johns,  434; 
Campbell  v.  Ricluirdaon,  10  id.  406;  Brua's  Appeal,  5  P.  F. 
Smith,  294;  Maxton  v.  Qlieen,  25  id.  166;  KirlcpalrickY.  Bontal, 
23  id.  155;  Oibbons  v.  Oouvemeur,  1  Denio,  170;  Unger  t.  Boat,  1 
Harris,  601;  Myttnger  v.  Spritzer,  3  W.  &  S.  405." 

Oea.  W.  Rodgert  and  J.  P.  Hale  Jenkins,  for  plaintiff  in  error 

B.  M.  Boyer  and  X.  M.  Child*,  for  defendant  in  error. 

Per  CuRiAH.  It  is  very  evident  that  the  check  given  by  the  de- 
fendant to  pay  the  entrance  fee,  to  enable  hjm  to  enter  his  horse  at 
the  exhibition,  was  for  an  illegal  purpose.  The  object  is  stated  to 
have  been  to  entitle  him  to  have  his  horse  entered  to  compete  for 
the  premiums  offered  by  the  society  for  trials  of  speed.  Iti  plma 
English,  there  was  to  be  a  horse  race  —  which  beyond  all  question 
ie  in  violation  of  the  laws  of  this  Commonwealth.  It  is  directly 
within  the  principle  of  Unger  r.  Boat,  1  Harris,  601. 

Judgment  affirmed. 


Coml;  V.  HUlegua. 


race  shall  be  uul&wlul.  The  lesCimoDy  showed  that  the  BerBement  «u  to  drtve  in  isoea. 
tor  purees,  prizes,  orpremlumi,  and  (be  court  held  that  n  puree,  prlie  or  premium.  Is  not 
a  bet  or  itake  vtibla  the  atatulDiT  prohtbltlon.  In  the  esse  of  a  bet,  as  deflned  by  th» 
chief  JudKe,  "  each  part;  gets  a  chance  oC  gain  from  otheni  and  takes  a  risk  ol  loss  of  bia 
own  to  them."  Buf'apuree,  priie,  or  premium,  Is  ordlsarilr  somctalusble  ihing  olTered 
byaperson  for  the  doLng  of  something  by  others.  Into  the  strtte  for  which  bedoas  not 
eater.    He  has  not  a  chance  of  gaining  the  thing  otTered.  but  must  certuinly  lose  11," 

Thecourtdecllned  toexprssa  unj-oplnlon  whether"  a  prize,  pune,  or  premium,  to  be 
glTcnoo  a  contest  In  speed  la  not  a  'reward.'  within  the  meaning  of  the  statute. "  On  tb» 
precise  point  of  the  pKnclpal  case  the  court  said  :  "  It  is  urged  that  iha  payment  of  en- 
trance feeab;  the  defendant  for  blshoraea  was  a  staklDKOt  so  much  of  his  own  moaej 
upon  the  result.  So  It  might  haie  been.  It  the  eotrance  fees  went  Immediately  to  in&iie 
up  the  puree  trotted  for.  They  didnot,  certalnlynot  spedflcaily,  malteuptbepuree.  They 
were  the  purchase  of  a  privilege  to  eater  tor  Che  race  and  to  coutest  for  the  purse,  tlH» 
giving  of  which  Is  made  lawful  bf  statute  law.  They  ware  an  expense  to  the  defendant. 
In  kind.  [Ike  any  uther  attending  the  keeping  and  travelling  about  witb  his  horaestor  a. 
compensation  now  In  some  cases  made  lawf  uL  Thef  were  one  of  tlie  means,  doubUeae, 
by  which  these  associations  authorised  by  lair  supplied  themselves  with  money  to  pro- 
vide and  keep  up  their  grounds  and  tracks,  and  by  tha  offer  of  premiums  entice  tba  . 
ownere  of  horses  to  come  together  for  real  or  simulaled  contests  In  speed.    The  fees  went 

the  tees  were  not  money  paid,  as  In  0(blHni4  T,  Oiiutvrifur.  1  DeoIo,  no,  fonhe  eipre^ 
purpose  of  making  a  stake  to  bo  speciflcally  trotted  tot,  and  for  no  other  purpose,  aod 
with  the  previous  agreement  that  the  very  sums  thus  paid  should  form  the  stake,  and  to 
go,  tbe  whole  one,  to  the  winner  of  the  race.  Those  associations  exact  a  fee  at  the  gate* 
of  theirgrouuds  from  all  coming  la  to  liehold  the  contest,  and  that  goes  Into  end  come* 
oat  of  the  treasury,  as  do  the  entrance  fees  on  horses,  and  mingles  with  Ibcni  In  tbe 
premiums.  Does  the  payment  ut  such  a  fee  at  the  gate  make  tbe  spectalora  coairlbut<H- 
to  the  purse  withia  the  meaning  of  sections  GT  and  58  of  the  act  of  Tacing 
of  animals,  so  that  he  forfeits  fiS  and  the  amount  that  he  pays,  to  be  sued  tor  and  re- 
covered by  the  pooniuster  t  Besides,  tlie  law  allows  those  sasoclatlocs  to  charge  for  an 
admission  to  their  grounds,  and  also  for  the  use  of  them,  or  any  part  of  them,  and  thA 
track  la  apart  of  them,  and  the  entrance  fee  is  paid  for  ihe  use  of  It  on  a  specified  occa- 
sion. We  think  that  It  would  be  a  stretching  of  the  statute,  to  make  It  cover  the  facta. 
which  It  would  not  otherwise  fit,  to  say  that  the  encranoe  money  paid  by  the  owners  ot 
homes  going  Into  the  treasuries  of  these  associations  and  mingling  with  their  funds  else- 
where got.  were,  within  the  purview  of  this  penal  statute,  bets  or  stakes  for  which  the 

InDciitr  v.  Ptgmmilh  Countu  AifrWulfurol  Socleli/,  a  recent  case  In  the  Wisconsin 
Supreme  Court,  It  was  held  that  offering  a  premium  tor  the  winner  In  a  horse-race  at  an. 
agrfoulturolfalrlsnotabetorwacer,  andisnot  unlawful.  Tbe  court  said:  "It  la  made 
the  duty  of  such  societies  to  '  offer  and  award  the  premiums  for  the  improvement  of  stock.' 
That  an  Improvement  In  the  slie,  strength,  and  capacity  of  homes  Is  desirable  there  can. 
be  no  doubt.  Why  not  also  In  speed  t  Oounssl  practically  concede  this  Is  so,  but  BSf 
such  an  Improvement  is  less  desirable  than  weight,  strength,  style  and  traclabllity.  This. 
may  be  true,  but  why  should  ■  style  '  bo  regarded  as  a  more  dpslrable  Improvement  than 
■p^  I  However  this  may  be,  the  defendant,  we  think,  hod  the  power  to  determine  that 
to  Increase  the  speed  of  horses  wasa  desirable  Improvement.  The  means  by  which  thla 
was  to  be  Bccompllahed  Is  discretionary  ;  that  Is,  the  society  must  dstermlne  In  what  way 
the  dedred  resultoon  be  beet  reached.  Should  It  be  thought  best  to  offer  a  premium  for 
a  trial  of  strength  the  society  has  the  power  to  4o  so.  It  follows,  we  think,  a  pramlam 
may  be  offered  tor  a  trial  of  speed.  It  mattera  not  what  It  may  be  called,  unlessltls  pro- 
hibited 1^  statute,  or  Is  conlraiT  to  public  policy." 

■'Oamblingorthemaklagotonybetor  wager  Is  prohibited  bysCatuta.  Code,!  tOK. 
But  horsa-racing  Is  not.  except  In  a  public  bJgbway,  Code.  |  40TI.  Tbe'  offering  of  a 
pramlum  Is  not  a  bet  or  wager,    '  In  a  wager  or  bet  there  must  be  two  parties,  and  It  la 
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knovn  batora  tba  otunoe  or  uncertain  erent  upon  which  It  la  laid  1>  u 
the  ponies  who  mtutloaeonrlo.  In  »  premium  or  Awnrd  there  la  but  onepart;  until  Ih* 
act,  thing,  or  purpoee  for  vhlch  It  la  offered  haa  been  accompUahed,  A  premium  la 
an  nward  of  tecompenae  for  aome  act  to  be  done.  A  wa^r  la  a  stoke  upon  an  uDcertaln 
eirent.'  Alvord '.  Smith- KliA.  SB  ;  Harrier.  H7ii((,  81  N.  Y.  G3S.  The  only  caae  com- 
ii^  under  our  notice  which  apparent!;  holds  oCherwlae  la  Brutuvn  ^|/rlcuJlurti{  aiid 
Brtaler't  AmnelatUin  i.  Banudiil,  M  Hicb.  141.  In  that  Btaia  boveverthere  waa  a 
■tatule  pnthlblUng  '  all  running,  trottloe  or  pacing  of  horaes  •  •  ■  tor  aof 
bet  •  •  •  or  award, 'and  It  WM  made  a  penal  offense  to  contribute  or  collect 
■■7'maiier,  orsoada,  orthlocs  In  action  tor  the  purpose  ot  making  up  a  pune,  plate, 
or  other  Taluable  thing  to  be  raced  (or,  •  •  •  contru7  to  law.'  ThisslaluW 
ll  much  broader  than  ours,  and  therefore  the  cited  case  la  not  applicable." 

In  Almrd  t  .  Smilli,  63  Ind.  £8.  it  was  held  that  a  premium  offered  b;  a  tratdOR  aaeoda- 
tion  for"  the  heat  and  quickest  time."  or  a  certain  rare  ot  apeed  In  a  proposed  trial  of 
■peed  at  horwa.  Is  not  a  bet  or  wa^randlanot  unlawful.  The  court  said  ;  "There  la  a 
dear  dtatinccion  between  a  wager  or  abet,  and  a  premium  orreward.  In  a  wsfferorabet, 
them  muat  be  two  parties,  and  It  la  known '  beloni  the  chance  or  uncertain  event  upon 
whlcblt  islaid  iBOCCompllahed,  who  are  the  parties  who  muat  either  lose  or  win.  laa 
premium  or  reward,  there  is.  but  one  party  until  the  act,  or  thing,  or  purpose,  tor  which  It 
Is  offered,  has  been  accomplished.  A  premium  laa  reward  or  recompeose  for  some  act 
done  :  a  wager  Is  a  atake  upon  an  uncertain  event.  In  a  premium  It  la  known  who  la  U> 
glTebetoretbe  event;  in  ■  wager  it  is  not  known  until  otter  the  event.  The  two  need  not 
b*  contouaded.  Nor  can  we  see  any  thing  unlawful,  or  s^luat  public  policy.  In  tl» 
faetsaliegedintbecomplalnl.  Under  our  statuWs  encouraging  atriculture,  and  authorli- 
ing  public  fairs,  prsmiuma  are  offered  for  Ibe  hest  draCt  home,  saddle  hone,  trotting 
bocBe.  the  Iwat  stock  tor  this  or  thai  purpose.  These  premiums  are  certainly  not  wsff^ra. 
Aa  well  might  we  call  an  Insuraace  policy  a  wager,  because  It  la  to  be  paid  on  an  uncertalo 
event,  aa  to  call  a  premium  a  wager  becauae  we  do  not  know  who  will  be  entlilcd  to  it 
DUtU  the  event  happens.  Weseeno  dUtetvnoe  Indeed  In  principle, 
offered  by  an  authorlied  corporation,  ai 
an  wager«.  nor  are  Ihey  unlawful." 

In  Brtmnin  .^(ir(iiuUuraJ.rlc,,  Ananeiatloii  y,  Rami^l,  14  Mich,  441  (the  provisions  of 
the  tfalote  are  given  In  tbe  Wisconsin  case  above),  the  court  said  :  "  Now  It  is  veryciear 
that  the  laclngot  the  horaea  on  the  occaalon  alluded  to,  under  the  regulations  of  thia 
asaodatloo,  and  the  premium  given  to  the  owner  ot  the  winning  hone,  aaweilaa  the 
bkmIb  o(  raising  that  premium,  come  directly  within  the  ezpreaa  prohibitions  of  tbla 
statute.  It  Isnone  theleaaa  race  becauaetUeaaaoclallon  oboae  todeaignate  It  a'trlal  ot 
rpeai,'  and  pretend  to  give  the  premium  for  the  beat  horse,  when  the  trial  of  eicelleacels 
decermlned  by  thegreateat  speed.  The  '  premium  '  is  but  anotbername  for  the  '  puiae, 
'stakes.'  or  '  reward  to.the  owner  ot  the  animal  whioh  shall  excel  In  speed  ;'aDd  the  mode 
Ot  talsing  this  *  purse,'  "stakea,'  or  *  reward,'  comee  within  the  express  prohibitions  of  the 
■bird  section," 

The  deposit  of  an  SDtraDce  fee  to  enable  the  depositor  to  compete  for  a  prlie  In  an 
■tbletlcconteatlsiiotabet.   CoatelloT.  Cur(i«,  New  York  SupremeCIourt,  ISSL 
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Aneientt  lighti. 
Nognat  of  light  and  air  will  b«  Implied  berond  what  is  abaolDtel^ 
the  enjoymeDt  ol  ilm  premises  conveyed.* 
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BILL  to  restrain  the  erection  of  a  house.  The  opinion  states  the 
point.  The  bill  was  diamiased  below,  the  court  giving  the 
lollowiog  opinion  : 

"  It  is  certainly  true,  that  the  question  presented  by  this  record 
lias  not  been  definitely  ruled  in  Pennsylvania ;  and  it  is  equally 
true  tliat  the  English  authorities  have  not  been  recognized  or  adopted 
by  our  court  of  last  i-esort.  The  doctrine  of  ancient  lights,  and  the 
right  to  light  and  air,  by  prescription,  has  as  yet  no  recognition  in 
our  Commonwealth.  Hatteit  v.  Poweil,  fi  Casey,  89fi  ;  Wheatl«y  t. 
Bangk,  1  id.  528;  iftfy  v.  Stwntt,  2  Watts,  331;  27  Am.Dec.  343. 

"In  WheatUy  v,  Baugh,  mpra,  Lewis,  C.  J.,  says  :  'The  Bo- 
man  law,  founded  upon  an  enlightened  consideration  of  the  rights 
of  property,  declared,  "  that  he,  who  in  making  a  new  work  upon 
his  own  estate,  uses  his  right  without  trespassing  either  against  any 
law,  custom,  title  or  possession  which  may  subject  him  to  auy  serv- 
ice toward  neighbors,  is  not  answerable  for  the  damages  which 
they  may  chance  to  sustain  thereby,  unless  it  be  that  he  made  that 
change  merely  with  a  view  to  hurt  others  without  any  advantage  to 
himself.  He  may  raise  his  house  as  high  as  he  pleases,  although  by 
the  elevation  he  should  darken  the  light  of  his  neighbor's  hous& 
•  •  •  These  principles  of  the  civil  law  are  also  the  recognized  doc- 
trineof  the  common  law;  Bury -v.  Pope,  1  Cro,  Eliz,  118;  Parbor  v. 
Foot6,lQ  Wend.  309;*  Watt8,331;  Qrtenlnaf^.  Francis,  18Pick.l2L 
It  is  true  that  several  English  nisipriua  decisions  introduced  a  mod- 
ern doctrine  iu  relation  to  ancient  lights,  in  opposition  to  that  held 
in  tlie  reign  of  Queen  Elizabeth  by  all  the  judges  in  the  Exchequer 
Chamber;  1  Cro.  Eliz.,  supra.  But  the  modem  doctrine  was 
never  recognized  by  the  King's  Bench,  until  the  decision  in  2 
Saund.  375,  note  2.  Aa  that  decision  was  since  the  American 
Revolution,  after  which  the  English  courts  ceased  to  hate  authority 
here,  and  is  an  anomaly  in  the  law,  the  modem  doctrine  founded 
upon  it  has  not  been  received  as  suitable  to  the  condition  of  this 
country ;  19  Wend.  309 ;  2  Watts,  331.'  It  is  clear  from  this  ex- 
tensively cited  authority  that  the  English  mie  of  new  adoption 
comparatively  does  not  prevail  in  Pennsylvania.  Following  this 
case,  LowKiE,  C.  J.,  says  in  Haveratick  v.  Sipe,  9  Casey,  370,  'It 
has  never  been  considered  in  this  State  that  a  contract  for  the  privi- 
lege of  light  and  air,  over  another  man's  ground,  could  be  implied 
from  the  fact  that  such  a  privilege  has  been  long  enjoyed,  or  that 
on  a  s^e  of  a  house  and  Jot  such  a  contract  would  be  implied,  from 
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the  fact  that  snch  a  privilege  has  beeu  long  enjoyed ;  or  that  on  a 
sale  of  a  house  and  lot  such  a  contract  could  be  implied  from  the 
character  of  the  improvements  on  the  lota  sold  and  the  adjoining 
lotB.' 

"  There  is  therefore  no  rule  of  the  English  courts  which  is  final 
and  conclusive  in  Pennsylvania.  The  case  is  to  be  adjudged  there- 
fore either  upon  general  principles,  applicable  to  our  civilization 
and  in  accordance  with  general  public  policy,  or  to  be  determined 
by  the  liglit  cast  by  the  decisions  of  our  Bist«r  Commonwealths. 

"  To  adjudicate  the  question  fairly,  the  proposition  to  be  adjudged 
must  be  distinctly  stated  and  clearly  understood. 

"  It  is  clear  that  Mr,  Rozell,  the  defendant,  is  the  owner  of  the 
servient  tenement.  The  plaintiff  purchased  with  his  house  and  win- 
dows overlooking  the  lot  of  the  defendant.  The  latter  built,  closing 
the  windows  of  the  former,  and  the  question  presenteif  is,  whether 
a  servient  tenement  can  close  the  windows  on  one  side,  and  thus 
deprive  the  dominant  tenant  of  the  light  and  air  which  he  desires 
from  that  side.  I  think  I  have  stated  the  question  fairly.  It  is 
new  in  Pennsylvania,  and  it  is  entitled  to  a  broad  ruling.  The  law 
should  be  clear  on  so  important  a  topic  and  this  court  will  endeavor 
to  rule  BO  explicitly  that  all  doubt  will  be  at  an  end  when  its  conclu- 
sion is  affirmed  or  denied  by  the  court  of  last  resort. 

"  The  inquiry  is  by  no  means  free  from  difficulty.  This  question 
has  never  been  distinctly  met  and  ruled  in  FennsylTania  ;  and  in 
other  States  the  rulings  are  conflicting.  Haverstick  v.  Sipe,  supra, 
is  the  case  of  a  dominant  teuant,  and  while  in  dictum  it  is  decisive, 
is  upon  the  question  involved  by  this  record  no  more  than  a  dic- 
tum. Though  largely  cited,  it  does  not  definitely  rule,  as  contended, 
or  as  quoted.  One  case  has  been  ruled  in  Pennsylvania  by  Finlet- 
TER,  J.,  £ai/  V.  Slallman,  3  W.  N.  C.  043.  This  stands  alone,  and 
is,  I  have  no  doubt,  well  ruled  under  tlie  S]XtciaI  facts  of  the  case, 
which  when  understood,  demonstrate  that  the  dominant  tenement 
would  have  lost  its  light  and  air,  and  also  its  means  of  access,  if  the 
erection  upon  the  servient  tenement  had  been  maintained.  This 
case  tlierefore  involves  the  question  of  necessity  —  an  element  which 
the  master  here  boa  found  is  not  involved  by  this  record. 

"  In  other  States  two  cases  stand  prominently  forward.  They 
conflict  as  to  their  conclusions ;  are  to  a  graat  extent  irreconcilable 
npon  general  principles,  and  are  pressed  a\ioa  the  court  by  the  ablo 
contending  counsel,  who  have  made  this  case  a  s[)eciulty  ;  and  who 


780  PENNSYLVANIA, 


Kenny 80D*s  Appeal. 


by  their  intellectual  exertion  have  awakened  a  vivid  interest  in 
the  court.  It  cannot  be  denied  that  Story  v.  OdiJi,  12  Mass.  157, 
rules  the  point  at  issue,  so  far  as  the  opinion  of  the  court  is  con- 
cerned,  squarely  ;  for  it  does  declare  that  the  owner  of  a  servient 
tenement  may  not  interfere  with  the  light  and  air  of  the  owner  of 
the  dominant  tenement.  This  clearly  is  the  force  and  scope  of  the 
opinion,  though  the  special  facts  of  the  case  would  have  sustained 
the  judgment  on  the  gi-ound  of  necessity.  If  it  stood  alone  I  should 
be  governed  by  it,  notwithstanding  the  wise  dictum  of  Haverstick 
v.  iSipBy  supra,  and  the  modifying  influences  of  Kieffer  v.  Imhoff, 
2  Casey,  445 ;  6  id.  293  to  299,  as  well  as  of  Washburn  on  Ease- 
ments, 689,  590,  and  authorities  there  cited^  A  careful  examina- 
tion of  Maynard  v.  Esclier,  5  Harris,  226  (a  case  miscited  through 
eiTor  in  the  syllabus),  6  Casey,  supra,  of  14  Wright,  423,  and  the 
authorities  cited  by  Agnew,  J.,  will  demonstrate  that  the  broad 
rulijig  of  Odin  v.  Story,  supra,  has  not  been  adopted  in  Pennsyl- 
vania. Still  as  has  been  said,  a  respectful  regard  for  the  Supreme 
Court,  of  Massachusetts  would  induce  me  to  follow  its  ruling 
were  there  no  other  adjudicated  cases.  But  the  same  tribunal,  at 
a  much  later  period,  in  Keats  v.  Hugo,  115  Mass.  208,  adopts  a 
different  rule,  and  one  which  accords  with  my  own  views  of  this 
question,  as  affected  by  public  policy  and  business  interests.  I  under- 
stand this  case  to  overrule  Story  v.  Odin,  or  at  least,  to  explain  it 
to  such  an  extent  that  its  rights  as  a  precedent  fall.  Story  v.  Odin, 
was  ruled  in  1815  .by  Jackson,  J.,  and  it  will  be  noticed  that  it  is 
based  upon  English  authorities,  and  that  its  reasoning  is  therefore 
weakened  in  Pennsylvania  by  what  is  said  by  our  Supreme  Court  in 
Wlieatley  v.  Baugh,  supra. 

"  Keats  V.  Hugo  was  ruled  in  June  1874,  and  beginning  with 
Story  V.  Odin  reviews  in  analytical  detail  all  the  cases  adjudicated 
in  Massachusetts,  and  some  other  States,  upon  this  question.  This 
case  rules  that  tlie  easement  of  light  and  air  is  not  implied  from 
the  gmnt  of  a  house  having  windows  overlooking  land  retained  by 
the  grantor.  It  declares  that  since  Story  v.  Odin  and  the  obiter  dicta 
in  12  Mass.  220;  17  id.  443;  1  Sumn.  492,  the  cases  have  been 
more  fully  considered  on  principle,  and  that  the  tendency  of  judi- 
cial decisions  in  Massachusetts  and  most  other  States  has  been  to 
deny  the  doctrine  of  acquiring  a  right  to  light  and  air  by  presumption 
or  implication.  Chief  Justice  Gray  adds:  *  In  no  judgment  of  this 
court,  since  Odi7i  v.  Story,  has  any  right  of  light  or  air  been  upheld 
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«xcept  by  express  grant  or  agreement.  In  this  most  learned  and 
exhaustive  opinion,  the  learned  judge  first  notes  that  Odm  v.  Story 
is  baaed  apon  English  authorities;  that  neither  in  the  opinion  of 
the  court,  nor  in  the  argument  of  counsel  is  it  suggested  that  a 
different  rule  may  be  required  by  the  exigencies  of  a  new  country, 
with  new  wants,  under  a  new  and  developing  system  of  civilization 
and  improvement ;  and  that  the  facts  of  the  case  themselves  did 
not  require  a  decision  upon  the  general  principle.  He  tlieu  reviews 
the  authorities  at  greut  length.  Among  these  is  Collier  v.  Pierce, 
1  Gray,  18,  which  has  the  authority  of  Chief  Justice  Shaw  to 
uphold  it.  I  will  not  pause  to  cite  the  other  authorities  quoted 
in  the  opinion.  Many  of  them  are  used  to  show  the  tendency  of 
the  courts  to  hold,  in  this  country,  that  easements  of  light,  air, 
■overhanging  projections,  are  not  implied  in  favor  of  the  dominant 
as  against  the  servient  tenement.  The  principal  case  is  strong, 
clear  and  most  emphatic,  and  its  concluding  reasoning  is  so  sound 
that  I  cannot  forbear  quoting  it  in  exlenso :  '  By  nature,  air  and 
light  do  not  flow  in  definite  channels,  but  are  universally  diffused. 
The  supposed  necessity  for  their  passage  in  a  particular  line  or 
direction  to  any  lot  of  land  is  created  not  by  the  relative  situation 
of  the  lot  to  the  surrounding  lands,  but  by  the  manner  in  which 
that  lot  has  been  built  upon.  The  actual  enjoyment  of  the  light 
and  air  by  the  owner  of  the  house  is  ujxm  his  own  land  only.  Ho 
makes  no  tangible  or  visible  use  of  the  adjoining  lands,  nor  indeed 
any  use  of  them  which  can  be  made  the  subject  of  an  action  by 
their  owner,  or  which  in  any  way  interferes  with  the  latter's  en- 
joyment of  light  and  air  upon  his  own  lands,  or  with  any  use  of 
those  lands  in  their  existing  condition.  In  short,  the  owner  of  the 
adjoining  laud  has  submitted  to  nothing  which  actually  encroached 
upon  his  right*,  and  cannot  therefore  be  presumed  to  have  assented 
to  any  such  encroachment.  The  use  and  enjoyment  of  the  adjoining 
lands  are  no  more  subordinate  to  those  of  the  house  where  both  are 
-owned  by  one  man,  than  where  the  owners  are  different.  The 
reasons  upon  which  it  has  been  held  that  no  grant  of  a  right  to 
light  and  air  can  be  implied  from  any  length  of  continuous  enjoy- 
ment, are  equally  strong  against  implying  a  grant  of  such  a  right 
from  the  mere  conveyance  of  a  house  with  windows  overlooking 
the  land  of  the  grantor.  To  imply  the  right  of  such  a  grant  in 
either  case,  without  express  words,  would  greatly  embarrass  tho 
improvement  of    estates,   and  by  reason  of  the  rery   indefinite 
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chftTocter  of  the  right  asserted,  promote  litigation.  The  simpleet 
rale,  and  that  best  suited  to  a  country  like  ours,  in  which  chaDgea 
are  contiouallj  taking  place  in  the  ownership  and  use  of  lands,  is, 
that  no  right  of  this  character  shall  be  acquired  withont  ezpT«8» 
grant  of  on  interest  in,  or  covenant  relating  to,  the  lands  over 
which  the  right  is  claimed.'  *  *  *  '  Considering  therefore  that 
by  the  preponderance  of  reason  and  authority  no  grant  of  any  right 
of  light  and  air  over  adjoining  lands  is  to  be  implied  from  the  con- 
veyance of  a  house,  we  have  only  to  apply  this  rule  to  the  facts.' 
In  1876,  DoyU  t.  Lord,  64  N.  Y.  432;  s.  c,  21  Am.  Hep.  629,  per 
EA.RL,  J.,  this  doctrine,  there  styled  the  'American  doctriue,* 
as  to  light  and  air,  is  distinctly  recognized,  the  learned  jndge 
citing  Eeatsy.  Hugo,  supra;  Parktry.  Foolt,  19  Wend.  315;  2 
Sand.  316  ;  Myers  v.  Gemma,  10  Barb.  537  ;  Mullen  v.  Strieker, 
19  Ohio  St.  135;  8.  c,  2  Am.  Bep.  379;  Haverstic/cY.  iSipe,  » 
Casey,  368. 

"  {Doyle  V.  Lord,  siipra,  it  may  be  parenthetically  remarked,  in- 
volves the  distinction  which  seems  to  Biistain  the  ruling  in  Kay  v. 
Stallman,  3  W.  N.  C.  643,  by  Finletter,  J.) 

"In  Turner  ■V.Thompson,  58  Ga.  268;  s.  c,  24  Am.  Bep.  497, 
it  was  ruled,  that  where  land  was  sold  with  a  house  on  it,  having 
windows  overlooking  the  adjacent  land  of  the  grantor,  the  lat- 
ter was  not  estopped  from  obstructing  the  windows,  unless  they 
were  necessary  to  give  light  and  air  to  the  house;  or  if  sufficient 
light  and  air  could  be  derived  from  other  windows  open,  or  that 
might  be  commonly  opened  elsewhere  in  the  house.  This  case 
was  evidently  most  carefully  considered ;  it  reviews  the  earlier 
Massachusetts  and  New  York  decisions,  adopts  Keats  v.  Hugo,  and 
the  reasoning  of  Chief  Justice  Gray,  and  of  Mitchell  v.  City  of 
Rome,  49  Ga.  19;  s.  c,  15  Am.  Bep.  669.  It  is  worthy  of  re- 
mark however  that  this  case  limits  the  general  application  of 
Keats  T.  Hugo  as  between  dominant  and  servient  tenement  in  one 
important  respect.  I  think  the  limitation  is  wise  and  right.  It 
is,  that  an  implied  easement  of  light  and  air  will  be  sustained 
in  case  of  real  necessity.  Powell  v.  Sims,  5  W.  Va.  1 ;  s.  C,  13 
Am.  Rep.  629.  Many  more  cases  might  be  cited,  and  I  have  ex- 
amined every  case  on  the  briefs  of  counsel,  save  one  from  Lord 
Baymond;  but  enough  has  been  done  to  jnstify  the  conclusions  of 
law  which  I  am  about  to  reach,  and  which,  I  think,  should  beconie 
the  law  of  Pennsylvania. 
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"  1.  No  implication  of  a  grant  of  the  right  to  light  and  air 
arisea  upon  a  sale  of  one  of  two  adjacent  lots  having  a  house  upon 
it,  with  wiiidowB  overlooking  the  land  of  the  grantor. 

"  3.  The  grantor,  bj  such  eale^  is  not  estopped  from  improving 
his  retained  lot  by  building  upon  it,  though  his  erection  darkens 
the  windows  of  his  vendee,  and  excludes  the  access  of  light  and  air 
from  such  windows. 

"  3.  That  the  limitation  of  these  two  propositions  depends  upon 
the  fact  as  to  whether  such  windows  are  a  real  necessity  for  the 
enjoyment  of  the  grantee's  property.  It  they  be,  then  the  impli- 
cation of  the  grant  of  an  easement  of  light  and  air  will  be  sus- 
taiued;  if  they  be  not,  or  oan  be  substituted  at  a  reasonable  cost, 
with  a  view  to  the  purposes  of  the  dominant  tenement,  then  such 
implication  will  be  denied  and  rejected. 

"4.  The  American  doctrine  as  to  light  and  air  requires  an  ex- 
press grant  or  agreement,  unless  a  real  and  actual  neceeaity  exists, 
to  vest  a  dominant  tenement  with  such  right. 

"  5.  The  doctrine  of  ancient  lights  is  not  recognized  in  Pennsyl- 
vania. 

"  These  principles  being  determined,  and  there  being  no  express 
grant  or  agreement  discltraed  in  the  facte  reported  by  the  master, 
but  one  question  of  fact  arises  upon  the  case  as  presented  by  the 
master. 

"  Are  the  windows,  closed  by  tho  defendant's  erection  upon  his 
own  lot,  a  real  and  actual  ucccsBtty  for  the  purpose  of  funiiahiug 
the  necessary  light  and  air  to  the  house  of  the  plaintiff  ?  The 
master  has  found  they  were  not,  and  when  it  is  remembered  tiiat 
the  house  of  the  plaintifT  is  at  a  corner  of  a  street  in  an  incor- 
porated borough,  it  is  hard  to  conceive  how  the  master  could  reach 
a  different  conclusion,  particularly  in  the  light  of  the  testimony  of 
the  witnesses. 

"  One  other  inquiry  remains.  Mr.  Widdecombe,  a  former  owner 
of  the  premises,  declares  that  he  bought  the  lot  now  owned  by  tho 
defendant  for  two  purpoaea,  one  of  which  was  to  obtain  more  light 
and  ventilation,  and  that  he  sold  the  two  lots  together  to  Mr.  Wot- 
ton  as  A  whole.  I  cannot  see  how  this  can  affect  the  case.  The 
purposes  for  which  a  former  owner  purohased  property  cannot 
affect  the  use  and  rights  of  his  vendees  or  alienees,  unless  such 
purposes  are  covenanted  for,  are  actually  or  constmctively  known 
to  such  alienees,  and  are  bx  thB  aatnre  of  contracts  or  covenants 
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which  may  be  enforced  between  themaelves  or  by  others.  The  deed 
in  fee  bars  the  grantor,  and  a  mere  purpose  on  his  part  will  not  con- 
trol his  alieiioi's.  Mr.  Widdecombe  could  have  changed  his  pur- 
pose and  built  upon  the  lot  while  ho  vaa  the  owner  of  both;  his 
vendee,  unrestricted  by  covenant,  may  do  the  same.  The  bill  can- 
not be  sustained  on  this  gixiund.  The  master  has  elaborated  the 
other  questiouK  with  sufficient  clearness,  and  all  the  exceptionB  to 
his  report  are  overruled. 

"  In  conclusion,  it  seeniB  proper  to  add  one  word.  The  motion 
for  a  preliminary  injunction  was  refused  after  brief  hearing;  and 
though  I  then  formed  a  clear  idea  of  what  the  '  American  doctrine' 
ought  to  be,  no  time  was  given,  nor  argument  made  to  and  upon 
that  hearing,  which  involved  the  exhaustive  research  displayed  by 
counsel  in  the  final  argument. 

"  I  have  carefully  and  patiently  considered  all  the  cases  cited, 
and  tested  the  clear  and  forcible  reasoning  of  counsel  by  the  author- 
ities now  within  my  reach,  and  have  endeavored  —  I  believe  encceas- 
fully — to  hear  the  cose  de  novo.  But  were  there  no  authorities,  I 
am  clearly  of  opinion  that  the  law  should  be  as  I  have  found  it. 
Public  policy  requires  that  in  a  new  and  developing  country  the 
spirit  of  improvements  of  betterments  should  not  be  chained  uid 
handicapped  by  the  law.  With  the  limitation  of  an  implication 
arising  from  real  and  actual  necessity,  the  time-honored  and  equi- 
table maxim  of  stc  utere  iuo  ut  non  alienwa  Imdas  is  carefully 
observed.  If  the  principles  of  Story  v.  Odin  were  to  prevail,  tme 
with  a  scries  of  town  lots  would,  after  the  sale  of  one,  imply  a 
grant  as  to  two  others  immediately  adjoining  that  would  destroy 
them  for  building  puqMses,  and  a  one-story  house  would  be  com- 
pelled to  remain  one  story  because  its  dominant  tenement  had  two. 
All  improvement  would  be  stayed,  values  would  bo  destroyed,  and 
alienations,  except  under  special  contracts,  rendered  dangerous  for 
the  future  and  ruinous  in  the  past. 

"Our  court  of  last  resort,  in  BttUz  v.  Armstrong,  8  W.  &  S. 
40,  approved  in  young  v.  Leedom,  1?  P.  F.  Smith,  351,  indicated 
that  the  agricultural  rule  of  drainage  as  between  servient  and  domi- 
nant tenementa  cannot  apply  in  borroughs  and  incorporated  towns. 
The  reason  is  that  no  lot  could  be  filled  up  and  graded,  or  be 
adapted  to  building  purposes,  if  such  rules  prevailed  in  towns.  If 
that  conclusion  be  sound  within  the  scope  of  the  maxim,  tie  ttttn 
iuo,  etc.,  surely  the  same  spirit  of  public  policy  would  pro4«oi  lot- 
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holders  in  boroughs^  towns  and  yilla^ 
of  light  and  air^  even  though  a  diffe 
tural  lands.  But  I  think  this  opini( 
land  and  New  Jersey,  a  different  rah 

Charles  Hunsicker  and  E,  Cappee 
B.  M,  Soyer,  for  appellee. 

Per  Curiam.  The  learned  pres: 
disenssed  the  question  involved  in  t 
and  exhaustive  that  it  is  unnecessary 
to  it.     We  aflSrm  this  decree  upon  tl 

Decree  affirmed  and  appeal  dismi 
lant. 
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(94  Fann.  St. 

Water  and  water-eaurse — nuisane 

A  coal  mining  company  fouled  a  natural  f 
.  from  its  mines  into  it,  to  tlie  damage  of ; 

act  could  not  be  justified  either  by  the  in 

eral  custom. 

rpRESPASS  on  the  case.     The  fact 
1     27  Am.  Hep.  711.     The  plainti 

A.  T.  McClintocky  L  J.  Post  and  i 
error. 

A.  RichettSy  for  defendants  in  err< 

GoRDOir,  J.  The  material  point 
fully  and  carefully  discussed  in  the 
lamented  brother  Woodward,  in  th 
jmd  which  may  be  found  in  86  Pen 
711.  As  that  opinion  has  been  fa 
below,  we  are  relieved  of  any  extenc 
now  presented.  Whether  or  ixot  the 
Vol.  XXXIX  — 99 
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from  the  act  of  the  defendant  in  pumping  deleterioas  mine  water 
into  the  Meadow  brook  was  fairly  submitted  to  the  jury,  and  that 
body  found  that  that  was  the  immediate  cause  of  the  injury.  When, 
in  1868,  Mrs.  Sanderson  purchased  her  property  on  Meadow  brook, 
she  found  the  water  of  this  stream  pure  and  valuable  for  domestic 
purposes.  Her  right  to  have  and  use  these  waters,  as  she  found 
them,  is  undoubted.  This  right,  though  of  an  incorporeal  character, 
was  as  absolute  as  her  right  to  the  land  through  which  they  flowed. 
But  that  right  has  been  destroyed,  or  its  value  seriously  impaired  by 
the  direct  act  of  the  defendant.  As  then  it  has  been  the  cause  of 
the  injury,  why  should  it  not  be  held  to  an  account  therefor?  The 
answer  is  twofold.  1st.  It  is  said,  the  pollution  of  this  brook 
results  from  the  necessities  of  coal  mining,  and  as  that  is  an  industry 
important  to  the  welfare  of  this  Commonwealth,  the  right  of  the 
plaintiff  must  yield  to  it.  But  this  alignment  is  fallacious  in  this: 
the  mining  operations  of  the  defendant  do  not  inyolye  the  public 
welfare,  but  are  conducted  purely  for  the  purposes  of  private  gain. 
Incidentally,  all  lawful  industries  result  in  the  general  good;  they 
ai'e  however  not  the  less  instituted  and  conducted  for  private  gain, 
and  are  used  and  enjoyed  as  private  rights  over  which  the  public 
has  no  control.  It  follows,  that  none  of  them,  however  important, 
can  justly  claim  the  right  to  take  and  use  the  property  of  the  citizen 
without  compensation. 

2d.  It  is  urged,  that  the  customary  mode  of  disposing  of  water 
pumi^d  from  mines,  in  the  Lackawanna  and  Wyoming  coal  regions, 
has  been  to  allow  it  to  flow  into  the  adjacent  natui*al  water-courses. 
Of  this  proof  was  offered,  and  that  for  the  purpose  of  showing  a 
general  custom  thus  to  use  the  rivers,  creeks  and  smaller  streams  of 
this  part  of  the  State,  and  it  may  be  added,  so  to  destroy  the  rights 
of  riparian  owners.  As  a  local  custom,  or  prescription,  this  has  no 
application  to  the  case  in  hand,  for  the  colliery  of  the  defendants 
appears  to  be  the  only  one  within  the  ten'itory  drained  by  Meadow 
brook,  and  the  pollution  of  its  waters  has  occurred  since  the  plaint- 
iff's purchase.  As  a  general  custom  it  lacks  the  necessary  age,  for 
the  beginning  of  deep  coal  mining,  in  the  regions  above  named,  is 
quite  within  the  memory  of  men  yet  living.  Wanting  this,  it  failB 
in  a  particular  essential  to  the  establishment  of  such  a  custom. 
Jones  V.  Wagner^  16  P.  F.  Smith,  429.  But  more  fatal  still  to  the 
defendants'  pretension  is  the  fact  that  the  effort  is  thus  to  justify 
the  disturbance  of  private  property  for  the  advancement  of  the  pri- 
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yate  interest  of  the  defendant  eorp 
plea  of  an  ancient  customary  use^  3 
quired  title,  but  of  a  general  oust 
present  injury  or  destruction  of  the 
a  custom,  such  as  this,  would  not  o 
lawful,  and  therefore  worthless.  I 
carried  on  without  this  out-flow  of  t 
sity  the  neighboring  streams  must , 
it  is  also  true  that  coal  mining  woul 
upon  which  to  transport  the  coal  af 
are  necessary;  but  it  does  not  foll< 
land  of  an  adjacent  owner  may  be  ta 
bered,  without  compensation. 

If  indeed  the  custom  set  up  wer 
as  coal  mining  companies  are  concei 
tion  of  the  8th  section,  art.  14  of  tl 
that  "  municipal  and  other  corporat 
of  taking  private  property  for  public 
tion  for  property  taken,  injured  or 
and  enlargement  of  their  works. 
Not  only  would  we  thus  have  a  oust 
of  the  land,  but  one  reaching  even  I 
of  the  State,  in  that  it  would  empo 
purposes,  to  injure  or  destroy  priv 
compensation.  A  custom,  such  as  t 
be  sustained. 

Paxsok  and  Sterrett,  JJ.,  dis8< 


Philadelphia  akd  Reading  R 

(94  Penn.  St 

C(irrier^~  negligence  —  ineuffident  r 

Where  a  paasenger  hj  railway  is  inj  ared  bj 
away  of  the  embankment,  the  occurrenc 
denoe  of  the  carrier's  negligence ,  and  thi 
way. 
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Whese-a  panwngvr  by  milway  ie  injured  by  an,  accident  canned  by  the  waflh- 
.ing  omay  of  IfaeieBifaankment,  the  carrier  is  not  relieved  from  liability,  al- 
4haagh  ithe^mhaakmant  m»a  oonatracted  by  a  competent  engineer,  and  the 
washing  away  waa  the  reaolt  of  an  nnprecedented  storm,  proTided  the  pxo- 
Yision  'for  drainage  at  the  point  in  question  was  defectiye.* 

tfipBESPAfiS  for  peonimal  injuries  by  negligence.  The  head  note 
J.  and  opinion  BiifBciently  show  the  facts.  The  plaintiff  had 
jndgmeait  below. 

.Jani€8  ^  Chnoen,  J5L  M,  North,  and  James  Boyd,  for  plaintiff  in 
vecror. 

John  H,  Srinton,  William  Aug,  Ailee,  Charles  H,  Pennypacker, 
and  B.  F.  McAtee,  for  defendant  in  error. 

GoBDOK,  J.  As  those  rulings  of  the  conrt  below  which  put  the 
JBrnrden  of  proof  npon  the  defendant,  plaintiff  in  error,  hare  been 
itneoted  in  the  orgxtment  in  this  court  as  of  primary  importance,  we 
^ill  finst  examine  and  dispose  of  the  exceptions  to  them.  These 
exceptions  Are  numbered,  respectively,  14, 15,  16,  and  17,  and  the 
rulings  of  which  they  complain  may  be  summed  up  as  follows: 
rthat  where  lor  »  eonsideration  a  railroad  company  undertakes  to 
inronsport  a  passenger  from  one  point  of  its  line  to  another,  there 
arififis  an  implied  contract  upon  part  of  the  company,  that  it  has 
iai  that  purpose  proyided  a  safe  and  sufficient  road,  and  that  its 
(OSES  aiB  sound  and  Toadworthy ;  that  where  the  passenger  is  injured 
by  any  accident  arising  from  a  collision  or  defect  in  machinery,  he 
is  .required,  in  the  first  place,  to  prove  no  more  than  the  fact  of  the 
accident  and  the  extent  of  his  injury;  ih»X.  Sk  primu  faeie  case  is 
thus  made  out,  and  the  onus  is  cast  upon  the  carrier  to  disprove 
negligence  ;  that  in  the  case  trying,  the  legal  presumption  was 
that  the  injuries  to  the  plaintiff  were  caused  by  the  negligence  of 
the  defendant,  and  that  this  presumption  continued  until  a  counter- 
vailing pfesumption  of  fact  was  established.  To  this  the  learned 
judge  added,  that  this  prima  facie  presumption  might  be  over- 
thrown by  proof,  to  the  satisfaction  of  the  jury,  that  the  injury 
complained  of  resulted  from  inevitable  accident,  or  from  something 
iigainst  which  no  human  prudence  or  foresight  could  provide, 
^ow  we  must  say,  the  able  argument  of  the  learned  counsel  to  the 
.mntxaryuotwithstanding,  that  a  better  summary  of  the  law  govern- 

*  See  RaXUroad  Co.  ▼.  HaUoren  (53  Tex.  46),  37  Am .  Rep.  744,  and  note,  748.  j 
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ing  ca£es  of  this  kind  could  scarce!     i 
deed  almost  a  ti*anscript  of  the  ruli 
Mr.  Justice  Woodward,  in  SuUivan 
The  case  referred  to  being  in  point,     i 
part  of  the  pr^ent  contention,  unlei 
books  which  teach  a  contrary  doctrir 
so,  the  very  contrary  is  the  fact.     ]     . 
Mr.  Justice  Bell  says,  when  speaki 
senger  carriers  :    "  But  though  in  L 
warrant  the  absolute  safety  of  passer     i 
exercise  of  the  utmost  diligence  a 
against  which  human  prudence  au     I 
which  hurt  or  loss  is  occasioned,  wi] 
in  damages.     Nay,  the  mere  happ     i 
raises  prima  facie  a  presumption  of 
carrier  the  ontLS  of  showing  it  did  i 
tention  to  the  safety  of  the  passengt 
ing  strong  and  sufQcient  carriages      i 
journey,  in  every  respect  sea,  road      i 
steady  horses,  or  other  means  of  p 
conductors  and  other  agents,  whose      i 
tion  against  dangef."    This  langua 
and  to  the  point,  and  SuUivan  v.  R 
of  it.     Both  these  cases  are  cited  I 
T.  Railroad  Co.  y  14  P.  F.  Smith,  23 
their  language  reiterated.     Further      i 
ware,  Lackawanna  <&  Western  Rail      i 
135,  Mr.  Justice  Stebbett  makes       i 
'^  If  a  passenger  seated  in  a  railroad      i 
by  the  overthrow  of  a  car,  the  bre      i 
part  of  the  machinery,  he  is  not  i 
instance,  than  to  prove  the  fact,  \ 
of  the  injury.     A  prima  facie  case 
and  the  on^s  is  cast  upon  the  carri      t 
is  thus  manifest,  that  the  rulings  o 
below  on  this  point  are  abundantly 
court,  and  that  the  exceptions  take 
In  immediate  connection  with  th 
the  court  to  affirm  the  defendant's 
That  point  required  the  inatruction     i 
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hiid  been  constructed  under  the  supervision  of  a  competent  engineer, 
and  that  the  drainage^  at  the  place  where  the  accident  happened, 
was  provided  for  in  a  manner  directed  and  approved  by  him,  that 
subsequently  the  road  was  leased  to  the  defendant,  and  that  the 
embankment  was  washed  out  by  a  storm  of  unusual  violence,  the 
defendant  was  not  liable  for  any  error  of  judgment  of  the  engineer, 
even  if  such  error  occasioned  the  accident.  This  point,  curiously 
enough,  draws  upon  the  doctrine  of  inevitable  accident  to  help  out 
a  princit)le  of  law,  sufficiently  strong,  in  a  proper  case  for  its  appli- 
cation, to  stand  alone.  It  is  a  principle,  the  latest  enunciation  of 
which  is  found  in  the  case  of  the  Mansfield  Coal  <&  Coke  Co.  y. 
McEnery^  10  Norris,  185  ;  s.  c,  36  Am,  Eep.  ^&ily  in  which  it  was 
held  to  be  a  sufficient  answer  to  an  action  brought  by  an  employee, 
for  an  injury  resulting  from  the  falling  of  a  bridge  of  the  com- 
pany by  which  he  was  employed,  that  such  bridge  had  been  built 
by  a  competent  builder.  But  this  doctrine  can  have  no  application 
to  the  case  in  hand,  and  for  the  very  good  reason  that  a  passenger 
is  not  an  employee.  The  one  by  his  contract  is  presumed  to  run 
the  ordinary  risks  of  the  machinery  and  appliances  he  is  engaged 
to  supervise  or  use ;  he  is  also  held  to  a  knowledge  of  the  character 
and  obvious  defects  of  such  machinery  and  appliances,  as  well  as  the 
skill  and  habits  of  his  co-servants.  A  passenger  on  the  other  hand 
neitlier  can  know,  nor  is  presumed  to  know  any  thing  about  these 
things.  He  has  paid  for  his  passage,  and  he  is  wholly  passive  in 
the  hands  and  at  the  mercy  of  the  transportation  company  and  its 
agents.  The  doctrine  advocated  by  the  defendant's  counsel,  by 
which  the  passenger  would  be  put  on  a  par  with  an  employee,  will 
not  do  it ;  it  accords  neither  with  reason  nor  precedent.  The  cases 
of  Orovex.  C/iester  and  Hollyhead  Railroad  Cb.,  2  Ex.  251,  and 
Francis  v.  Cockrell,  L.  R.,  5  Q.  B.  184,  are  full  in  point.  In 
the  former  the  action  was  by  a  passenger  against  a  railroad  company 
for  damages  resulting  from  the  breaking  down  of  a  bridge  whilst 
the  train  was  passing  over  it,  and  it  was  held,  that  whilst  it  was  a 
question  for  the  jury,  whether  the  defendant  had  engaged  competent 
engineers  who  had  adopted  the  best  method  and  used  the  best 
materials  in  the  construction  of  the  bridge,  yet  the  mere  fact  of  its 
having  engaged  such  persons  would  not  relieve  it  from  the  conse- 
quences of  an  accident  arising  from  a  deficiency  in  the  work.  In 
the  latter  the  action  was  for  damages  resulting  to  the  plaintiff  from 
the  breaking  down  of  a  grand  stand,  erected  for  the  viewing  of 


MAY  TERM,   I 


Philadelphia  and  Reading  Railroa 

certain  races,  and  which  had  been  bui 
leased  to  the  defendant,  he,  the  defen  i 
pensation  from  the  x>laintiff  for  admifi  i 
that  the  plaintiff  coald  sustain  an  act  i 
the  damage  thas  sustained,  althoug]  i 
free  from  all  negligence,  and  had  em  ( 
erect  the  stand. 

In  view  of  these  authorities  we  hay  i 
point  was  properly  refused,  and  that  i 
to  the  jui*y  that  the  mere  fact  of  the  d  i 
road  did  not  release  it  from  the  coni  : 
and  that  it  was  bound  to  see  that  its  r  > 
was  safe  and  sufficient  between  the  p<  i 
ifl's  ticket. 

The  defendant's  counsel  however  i    > 
these  rules  do  not  apply  to  the  case  i 
was  occasioned  by  a  condition  of  thi     i 
neither  foresee  nor  provide  against ;  tl 
of  the  great  rain  storm  which  occui*]    I 
precedented  in  the  history  of  the  coi 
defiance  all  human  skill  and  prudenc< 
point  in  controversy,  and  the  leamec    i 
the  facts  were  as  above  stated,  they 
But  he  also  told  them  that  if  the  in     i 
was  the  want  of  a  proper  construction  o 
the  fact  of  the  storm  would  not  of 
this  we  think  he  was  correct.     The  <     ; 
on  part  of  the  plaintiff  were  of  the  <     i 
was  not  proi>erly  drained,  that  the  j 
were  faulty,  and  that  had  there  been 
dimensions,  the  rain-fall,  great  as  it 
serious  impression  ui)on  it.     It  is  trn(     i 
duced  upon  part  of  the  defendant  we     ( 
the  jury  believed  the  former  rather  t 
a  perfect  right  to  do,  and  so  the  mat 
court  or  the  court  below  is  concerned 

[Omitting  minor  points.] 


792  PENNSYLVANIA, 


Aken  v.  Hite. 


AkEKS  V.  HiTE. 
(94  PeoD.  8t.  894.) 

Inmra/nee  *-  eaiudUUion  —  mvituil  eompoMy, 

An  insurance  by  a  mutual  company  may  be  cancelled  by  agreement  of  the 
parties,  and  the  insured  is  not  liable  to  assessment  on  his  premium  notes  for 
subsequently  contracted  indebtedness. 

DEBT  by  the  rqceiver  of  an  insolvent  mutual  insurance  company 
on  premium  notes.     The  opinion  shows  the  facts.     The  de- 
fendants had  judgment  below. 

Frederick  Jachel  and  J,  M.  Reynolds^  for  plaintiff  in  error. 

JoJm  Cessna,  Alexander  King  and  J.  B,  Cessna,  for  defendants 
in  error. 

Trunket,  J.  The  business  of  an  insurance  company,  whether 
conducted  on  the  mutual  or  stock  plan,  is  managed  by  its  officers 
and  agents,  and  the  corponitorsaro  bound  by  the  acts  of  such  agents 
in  all  matters  properly  done  within  the  scope  of  the  powers  com- 
mitted to  them.  A  policy  of  insurance  and  the  premium  note  given 
therefor  constitute  a  contract  between  the  company  and  the  insured, 
and  the  parties  usually  have  the  same  power  to  rescind  it  by  mutual 
agreement  as  they  had  to  make  it.  Such  a  power  on  the  part  of  the 
company  seems  essentially  necessary  to  the  safe  and  pi*oper  transac- 
tion of  its  business.  Roland  v.  Whitman,  33  Ind.  64 ;  Woodwarth 
V.  Davis,  13  Ohio  St.  123.  Most  mutual  companies  insert  stipula- 
tions in  their  policies  that  they  shall  become  void,  either  ipso  facto 
or  at  the  option  of  the  company,  for  certain  acts  of  omission  or 
commission  by  the  insured,  and  when  avoided,  the  rights  and  lia- 
bilities of  the  member  are  ended,  except  his  liability  for  debts  al* 
ready  incurred.  Columbia  Ins.  Co.  v.  Masonfieimer,  26  P.  F.  Smith, 
138 ;  Wilson  v.  TrumhtUl  Ins.  Co.,  7  Harris,  372.  The  right  of 
the  company  to  cancel  policies  and  thus  terminate  the  contract  for 
various  acts  of  the  insured,  though  such  right  be  not  expressly  re- 
served, has  constantly  been  recognized,  and  it  would  be  strange  if 
it  could  not  agree  with  tlie  insured  to  abrogate  the  contract  when 
deemed  expedient  or  advantageous. 
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It  is  contended  by  plaintiff  that  it  i 
ors  of  a  mutual  insurance  company  t4  ; 
and  relieve  the  insured  from  the  obli/  . 
t^e  latter  has  paid  his  full  proportion 
time  of  the  surrender.  Citing  Maine  A  \ 
Me.  130.     In  that  case  the  note  was  |   < 
of  the  charter  of  the  company,  for  se   i 
is  not  like  the  case  of  a  note  given  in 
one  sense  the  latter  is  a  security,  but 
consideration.     Thus,  when  the  assui   i 
received  from  the  secretary  of  the  coi   | 
being  contested  claims  which  were  sii   i 
which  he  paid  nothing,  and  afterward   i 
made  an  assessment  on  the  said  assur    I 
it  was  held  that  the  matter  had  been  i 
and  the  assured,  and  the  receiver  cpul 
lawful  acts  of    the  corporation.      L   i 
After  the  filing  of  a  petition  by  a  mi    i 
before  publication  of  the  appointmen    ; 
|»:emium  note  paid  an  assessment      i 
policy,  under  an  agreement  with  an      i 
pany  that  such  payment  and  surrcndcj 
Tirbich  was  agreed  to  be  given  up,  b 
tinguished  and  the  receiver  could  no    i 
Sa7ids  V.  Hilly  65  N.  Y.  18.     A  good    ! 
parties  in  a  contract  of  insurance,  to     i 

Every  person  insured  in  the  Union    ; 
Blair  county  became  a  member  of  th 
rights  and  subject  to  the  liabilities  of 
the  property  insured  was  the  amoun    i 
was  liable  to  assessment  for  payment 
time  of  his  membei-Bhip.     When  fo] 
member,  he  would  not  be  liable  for     i 
ward  be  assessed  for  payment  of  debts 
unless  he  had  duly  settled  with  the    ! 
charter  provides  that  all  affairs  of  tl 
and  controlled  by  a  board  of  director 
pursuance  of  resolutions  of  the  boar    I 
just  dues,  as  assessed  against  them,  a 
of  the  directors  to  return  to  the  cpm]    i 

Vol.  XXXIX  -  IOq 
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were  so  returned,  and  said  board  promised  to  cancel  them  and  re- 
turn the  stock  notes  as  soon  as  the  secretary  had  time;  that  the  as- 
43essment  laid  by  the  directors,  being  the  just  dues  so  paid  by  de- 
fendants, was  insufficient  to  pay  the  liabilities  then  existing;  that 
43aid  policies  were  not  in  fact  cancelled,  and  said  notes  came  into 
the  hands  of  the  i^cceiver  who  laid  the  assessments  in  suit;  and 
that  under  said  resolutions  the  directors  cancelled  the  principal  part 
of  the  capital  stock. 

It  is  plain  that  the  parties  agreed  to  rescind  the  contract  of  in- 
surance, and  accoMingly  the  defendants  paid  their  money  and  sur- 
rendered their  policies.  They  were  bound  by  this  agreement  as  if 
the  policies  had  been  marked  cancelled  and  the  notes  given  up. 
From  thence  £he  defendants  had  no  insurance,  they  were  not 
members,  nor  were  they  liable  on  the  notes.  The  plaintiff  has  no 
more  right  to  collect  assessments  on  these  notes  than  on  those  which 
had  been  actually  returned  on  like  terms.  This  case  must  be  dis- 
posed of  on  the  facts  in  the  verdict,,  not  outside.  Whether  there 
are  facts  which  would  make  all,  who  were  once  members,  liable  to 
iussessment  for  indebtedness  created  before  the  cancellation  of  their 
contracts,  does  not  appear  —  they  are  not  in  the  verdict.  For  aught 
that  is  found  the  directors  acted  in  good  faith,  and  did  what  they 
deemed  for  the  intei'est  of  the  company.  It  would  be  as  just  to 
assess  the  lai'ge  number  who  got  back  their  notes  as  the  few  to  whom 
the  seci*ctary  neglected  to  return  their  notes,  as  the  directors 

promised  he  should  do. 

Judfffiimi  affirmed^ 


Owen  v.  Western  Savings  Bank. 

(97  Penn.  St.  47.) 

LimUatum'^  Statute  of —  action  against  ree^>rder  far  false  eert^leaU. 

A  cause  of  action  against  a  recorder  of  deeds,  for  damages  by  reason  of  a 
false  certificate  of  search,  accrues  when  the  claimant  parted  with  his  money 
on  the  faith  of  it. 

ACTION  of  damages  for  false  certificate  of  search  by  a  recorder 
of  deeds.  Defense,  statute  of  limitations.  The  plaintiff  did 
not  discover  the  falsity  of  the  search  until  more  than  six  years  after 
it  was  given.     The  plaintiff  had  judgment  below.* 
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George  Northrop^  for  plaintiff  in  err 
Wm.  Henry  Buwie,  for  defendant  in     i 

GoRDOir,  J.  This  case  may  be  certain     i 
mere  attention  to  and  following  of  the 
27, 1713,  which  prescribes,  m/er  a/ta,  * 
and  upon  the  case  shall  be  commenced      i 
next  after  the  cause  of  such  actions  an< 
action  now  in  hand  is  ''upon  the  ca     ' 
against  the  defendant  for  the  recovery 
resulted  from  a  false  certificate  of  scan 
corder  of  deeds  of  the  county  of  Philai     [ 

As  fraud  is  not  charged  against  the     i 
complicated  by  that  element,  and  the 
gence  alone.     Under  the  statute  then  t 
cause  of  action  and  when  did  it  arise? 
the  issuing  the  false  certificate,  and  the     j 
the  plaintiff  just  as  soon  as  it  parted  w 
it,  and  as  a  consequence,  from  that  peri 
But  answers  the  counsel  for  the  plain 
was  at  that  time  any  special  damage.  1 
damage  is  a  result,  not  a  cause,  and  as      \ 
5  B.  &  G.  259,  the  gist  of  the  action  b     j 
defendant,  omitting  wholly  the  allegal     i 
plaintiff  would  nevertheless  be  entitled     i 
this  same  case  it  was  held  that  special  dar     ; 
of  duty,  do  not  constitute  a  fi*esh  grou 
the  measure  of  the  injury  resulting  from      ) 
doctrine  was  held  in  Wilcox  v.  Plumnu 
was  an  action  for  a  loss  resulting  from  i 
duct  of  an  attorney ;  also  in  the  Bank 
245,  where  the  action  was  founded  on  1 
giving  notice  of  the  non-payment  of  a      < 
Y.  Adams,  16  Mass.  456,  where  the  sui 
for  a  breach  of  official  duty  in  makii 
original  writ.  In  our  own  court  we  hav     I 
by  our  brother,  Mr.  Justice  Sterbett, 
JUoore  V.  Juvenal,  11  Norris,  484,  whic 
cover  damages  arising  from  the  neglige 
cuting  a  claim.    To  the  same  purpose 
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Boggs,  13  Wright,  524;  Dovnanq  t.  Qerrard  and  Miller  v.  WtlsOH, 
12  Harris,  52,  114.  All  tliese  authorities,  and  mauj  more  which 
might  be  cited,  only  serve  to  illustrate  that  which  the  statute  of 
itself  makes  plain  enough  —  namely,  that  the  commencement  ol 
the  limitation  is  contemporaneous  with  the  origin  of  the  cau£e  of 
action. 

And  we  see  also  from  the  cases  cited,  tliat  the  distinction  which 
the  couubgI  for  tlie  phiintiS  has  attempted  to  draw  between  torts 
arising  from  contnicts  and  those  which  arise  from  oflBciai  misfeas- 
ance, cannot  be  sustained.  Such  a  distinction  is  not  found  in  the 
statute,  and  it  is  cleai'ly  opposed  to  reason ;  for  *hy  should  a  duty 
imposed  by  the  legislature  be  obligatory  rather  than  one  which  is 
voluntarily  assumed?  Nay,  a  man  might  the  rather  be  excused 
from  the  perfornuince  of  an  obligation  forced  upon  him,  than 
from  one  which  of  his  own  will  he  took  upon  himself.  Indeed,  the 
two  become  equal  and  all  distinction  disappears,  only  when  we  con- 
sider that  the  statutory  duty  is  assumed  as  part  of  the  office  which 
the  incnmbent  undeitakes  to  fulfilL  Moreover  the  officer  having  thos 
assumed  the  duty  and  being  paid  thei'efor  by  the  party  who  requires 
its  performance,  the  transaction  to  all  intents  and  purposes  becomes 
a  personal  conti-act,  as  much  so  as  though  it  were  wholly  voluntary 
and  not  statutory. 

The  judgment  of  the  court  below  is  now  reversed  and  set  aside, 
and  it  is  ordered  that  judgment  be  entered  on  the  case  stated  for 
the  defendant,  with  costa. 

Judgftient  reversed,  mth  costs. 


Geemantown  Passenoer  Railway  Company.  ■ 

(S7  Fenn.  St.  6S.) 

Ifegiigmise  —  eontrSnUcry — riding  <m  frojU  pMftyrm  of  ear. 

It  iH  not  eoncluuvelj  negligent   for  n  puHnger  on  &  crowded  Btreet  car  U 
stand  OD  the  front  platform,  with  the  uaent  of  the  conductor  or  driver, 

n  UFFICIENTLY  reported,  37  Am.  Eep.  711. 
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Laxiqan  V. 
orrPoDn.  St.  1 
Landhrd  and  tenant  —  etnction 

The  owner  of  ore  lands,  in  consideration  o 
for  fifteen  years,  the  lessee  covenanting 
ore,  and  the  lessor  covenanting  that  at  tL 
remove  all  huildlngs  and  machinery  whi 
express  covenant  of  title  or  for  quiet  enj« 
a  paramount  title  three  yearn  later.  In 
the  lessor,  held,  that  only  nominal  damag 

COVENANT.     The  head  note  anc 
plaintiff  had  judgment  for  $6  b 

S.  E.  CaviUy  F.  Carroll  Bretvster  i 
ijff  in  error. 

A.  Sidney  Biddle  and  George  W.  . 

Paxsok,  J.  This  was  an  actior 
lessee  of  certain  ore  lands  in  Cumber 
to  recover  damages  for  an  eviction  fr 
lease  was  for  the  tenn  of  fifteen  yet 
expiration  the  lessee  was  evicted  unci 
a  paramount  title. 

It  is  settled  by  abundant  authority  1 
in  a  lease  implies  a  covenant  for  qui< 
It  is  sufficient  to  refer  to  H&tnphi 
Mauley,  Ashmeady  8  Harris,  482;  St 
tnent  and  Railroad  Co^npany  v.  Schni 
case,  4  Rep.  80  b ;  Line  v.  Sfephene 
Land,  and  Ten.  263;  Rawle's  Gov.  f 

So  much  is  conceded.  Nor  is  it  d 
covenant  implied  from  the  use  of  tl 
can  be  maintained.  The  only  conten 
of  damages.  The  plaintiff  offered  t 
first  specification),  the  value  of  th> 
erected  upon  the  demised  premises, 
damages  which  he  had  sustained  I 


Lanlgan  v.  Eille. 

court  below  ruled  out  the  offer,  and  instructed  the  jury  to  find 
nominal  damages  only. 

The  eriction  here,  ti»  before  stated,  was  by  a  paramount  title.  It 
is  not  the  cose  of  an  eviction  by  a  landlord  in  dieafflrmance  of  bis 
own  act,  or  by  ii  f  nmd  perpetrated  upon  the  tenant.  It  is  important 
to  bear  this  distinction  in  mind,  as  the  measure  of  damages  is 
differe;it  in  the  two  clusaes  of  cases. 

It  may  be  conceded  to  bo  settled  law  in  England  that  the  measure 
of  damages  for  the  breach  of  an  express  covenant  for  quiet  enjoy- 
ment is  the  value  of  the  proi>erty  at  the  time  of  the  eviction; 
Williams  r.  Burrell,  50  E.  C.  L.  R.  401;  Lock  v.  Furze,  115  id.  94; 
Bolph  V.  Grotich,  L.  B.,3  Exch.  44.  These  cases  hold  that  the  role 
in  Flitrtau  v.  TItornhill,  2  W.  Bl.  1078,  that  where  a  contract  of 
sale  of  real  estate  goes  off  in  consequence  of  a  defect  in  the  vendor's 
title,  the  vendee  is  not  entitled  to  damages  for  the  loss  of  the  bar- 
gain, does  not  apply  to  the  case  of  a  lease  granted  by  one  who  has 
no  title  to  grant  it. 

In  this  State  it  is  settled  that  as  between  vendor  and  vendee  the 
measure  of  damages  is  the  consideration  paid.  Bender  v.  From' 
berger,  4  Dallas,  441,  which  expressly  ruled  the  point,  has  never 
been  questioned,  but  on  the  conti-ary,  has  been  followed  in  a  num- 
ber of  later  cases,  which  it  is  needless  to  cite.  While  the  contrary 
doctrine  has  been  asserted  in  a  few  of  the  States,  the  principle  of 
Bender  v.  Fromberger  has  been  recognized  in  a  large  majority  of 
them,  and  by  the  Supreme  Court  of  the  United  States.  The  cases 
will  be  found  collected  by  Mr.  Bawle  in  his  Covenants  for  Title,  p. 
235. 

The  question  which  immediately  concerns  us  is  whether  the  same 
rule  applies  as  between  lessor  and  lessee.  In  England,  as  we  have 
seen,  it  does  not,  and  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  tlie  eviction.  Upon  this  point  the  authori- 
ties are  meager,  and  by  no  means  uniform.  The  true  rule  however 
would  appear  to  be,  that  in  an  action  by  a  lessee  against  his  lessor 
for  an  eviction  by  a  paramount  title,  the  measure  of  damages  is  the 
consideration  paid,  and  such  mesne  proBts  as  he  has  paid  or  may  be 
liable  for.  The  consideration  for  a  lease  is  usually  the  rent  reserved. 
If  the  tenant  has  enjoyed  the  possession  of  the  demised  premises, 
he  has  had  the  precise  equivalent  for  the  rent;  if  he  has  paid  the 
rent  in  advance,  he  is  entitled  to  recover  it  back  in  the  form  of 
damages  for  the  eviction.     This  is  substantially  the  rule  laid  down 
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in  Mack  \.  Patchin,  42  N.  Y.  167  ;  g 
was  said  by  Eakl,  C.  J.:  "In  an  a( 
lessor  for  breach  of  covenant  for  qu 
ordinarily  recover  only  such  rent  as  he 
profits  as  he  is  liable  to  pay  over;  ai 
saed  for  a  breach  of  contract  to  give 
ordinarily  the  lessee  can  recover  onl 
incidental  expenses,  but  nothing  for 
rules,  however  much  they  may  be  c 
settled  in  this  State."  The  learned 
say,  that  "at  an  early  day,  in  Englai 
cases  were  declaimed  to  be  exceptions  tc 
speaking,  not  to  be  within  them:  i 
fraud,  or  can  convey,  but  will  not,  ( 
secure  a  better  bargain;  or  if  he  has 
knew  he  had  no  authority  to  contra 
his  power  to  remedy  a  defect  in  the  < 
to  do  so;  or  when  he  refuses  to  incur 
him  to  fulfill  his  contract;  in  all  the£ 
liable  to  the  vendee  or  lessee  for  the  1 
analogous  to  those  applied  in  the  sah 
v.  Paichin  came  within  the  exception 
that  case  was  evicted  under  proceed 
upon  the  demised  premises,  which  r 
The  foreclosure  was  evidently  procure 
of  the  latter  api^ears  in  the  report  of 
opinion  of  the  court,  and  is  specially 
opinion  of  Mr.  Justice  Smith,  who  sa 
clearly  evicted  from  the  premises  by  t 
of  the  defendant  (lessor).  He  exi>edit 
foreclosure  of  the  mortgage  under  wli 
became  a  joint  purchaser,  on  the  m 
premises,  and  joint  petitioner  with  Do 
ance  under  wliich  tlie  plaintiff  was 
Under  these  circumstances,  it  is  n 
permitted  the  lessee  to  recover,  not 
the  value  of  the  lease,  less  the  rent  st 
The  case  in  hand  does  not  come  w 
noted.  Neither  fraud  nor  bad  faith  ' 
demised  the  premises  under  the  belief 
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lessee  leaae<l  the  premises  iimler  a  similiir  hciief :  lioth  were  mia- 
taken.  The  lessor  loses  whiit  he  paid  for  the  property,  imless  he 
is  proteetetl  by  Jipt  coveimnts  in  his  title,  ami  is  liuble  to  his  leasee 
to  the  extent  of  the  foiisidemtiou  paid  by  the  hitter.  Is  he  liable 
beyond  this  ?  The  lessee  contends,  that  he  is  also  responsible  fur 
the  improvements  nuute  by  said  lessee  upon  the  propcrty- 

The  liability  of  a  lessor  under  the  implied  covenant  for  C|uiet 
enjoyment,  for  improvements  mado  upon  the  demised  premises  by 
the  lessee,  may  deiwnd  iijion  circnmstancos.  A  l«naiit  who  upon 
hie  own  motion,  and  for  his  own  pur]>08oa,  erects  n  bnilding  or  other 
improvement  upon  a.  leasehold,  certainly  cannot  recover  the  vnlne 
thereof  from  the  lessor  in  event  of  an  eviction.  In  such  case,  tlie 
rule  of  caveat  emptor  would  apply  :  It  was  his  own  folly  to  biiild 
upon  another's  laud.  It  was  contendetl  that  the  case  In  hand  doea 
not  come  within  such  rnle  however,  for  the  reason  that  the  lessee 
covenanted  with  the  lessor  to  erect  the  improvements  in  question. 
The  lease  does  contain  such  a  covenant,  as  to  a  portion  of  the  ■ 
improvements.  It  provides,  that  the  leasee  ahull  "  forthwith  pro- 
cure and  setup  good  and  approved  machinerj',  to  take  out  and  work 
said  ore,"  and  tile  lessor  "  covenants  and  agrees,  to  and  with  ths 
said  lessee,  that  he  shall  have  the  full  privilege  of  building  houses 
and  erecting  all  necessary  machinery  for  developing,  working  and 
taking  ont  the  ore  upon  the  said  tract ;  and  that  at  the  expiration  of 
the  hereby  demised  term,  or  in  case  the  ore  shall  not  be  fonnd  in 
the  sufficient  quantity  upon  said  tract,  he  shall  have  the  right  to 
take  down  and  remove  all  buildings  and  machinery  so  put  up  ot 
erected." 

So  far  BS  the  improvements  which  were  put  up  by  permiasion 
merely  of  the  lessor  are  concerned  there  can  be  no  question.  There 
was  no  obligation  to  put  them  up,  and  there  can  be  no  recovery. 
But  it  is  said  that  as  to  the  machinery,  there  was  n  covenant  to  erect 
it,  and  therefore  the  lessee  may  recover  its  value  in  this  proceeding. 
It  will  be  obaon'ed  that  in  no  event  was  it  to  become  the  property 
of  the  lessor.  The  lessee  wiis  espressly  authorized  to  remove  it  at 
the  close  of  his  term,  or  sooner  if  ore  shall  not  be  found  in  sufficient 
quantity  upon  the  tract.  We  are  therefore  unembarrassed  with 
the  question  that  would  arise  had  the  covenant  required  the  ini- 
provementa  to  he  left  upon  the  premises  at  the  expiration  of  the 
term.  The  improremeuta  were  primarily  for  the  use  and  benefitof 
the  lessee  in  his  business.     He  leased  the  premises  for  the  purpose 
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of  mining  iron  ore.     This  necessar  i 

machinery  and  appliances  usual  in  si  : 

the  tenant  could  not  possibly  have  i 
covenanted  to  pay.     The  lessee  havin 

the  covenant  to  erect  the  necessary  i 

its  strength^  for  the  reason  that  su  I 
incident  of  such  mining.     He  migfa 

put  on  the  mules,  carts,  picks  and  to  I 

The  lessor  had   neither  title  nor  in  i 
could  not  be  said  to  have  derived  ar 

dentally,  as  it  enabled  the  lessee  to  \ 

can  be  said  is  that  it  increased  the  lesi  • 

payment  of  the  rent  upon  the  days  ai  I 
been  so  far  an  answer  to  a  suit  by  th< 

breach  of  the  covenant  of  the  lattci  ; 

nominal  damages  only  could  have  * 

machinery  was  the  property  of  the  1(  ; 

convenience  in  the  prosecution  of  hit  : 

have  been  a  part  of  the  consideratioi  | 
more  than  the  ordinary  case  of  lai 
latter  for  his  own  convenience,  an< 

building  or  puts  up  machinery  for  th  [ 

case,  the  lessor  has  increased  secu  I 
amount  that  property  of  this  descript 

There  was  evidently  a  mutual  m  ; 

Why  should  the  lessee  throw  the  i 

wholly  upon  the  lessor  ?    He  was  i:  I 

the  latter.     He  probably  examined  1 
might  have  done  so,  and  the  omissi 
be  negligence  under  the  circumstj 
doubtless  is  true  that  in  ordinary  s 

title  is  neither  usual   nor  necessar  I 
regard  to  leases  of  valuable  ore-land 

and  when  from  the  necessities  of  th  i 

are  required.     The  lessee  of  a  small  i 

concern  himself  about  the  title.     I  i 

and  that  is  the  end  of  it.     But  in  k  ! 

we  are  considering,  title  is  of  such  | 

one  but  a  very  careless  man  would  (  i 

careful  examination.     However  care  . 

Vol.  XXXIX  —  IQI 


802  PfiJS'  NS  Y  L  V  ANIA, 


Horstmau  v.  Kaufman. 


ordinary  leases,  it  is  well  to  understand  that  when  a  lessee  seeks  to 
improve  demised  pi*emise8,  the  rule  of  cavecU  emptor  applies^  and  he 
would  do  well  to  see  that  his  lessor  has  title.  And  if  not  satisfied 
therewith,  he  may  further  protect,  himself  by  apt  words  in  an  ex- 
press covenant. 

There  is  no  case  in  this  State  which  is  in  conflict  with  this  view. 
Hemphill  v.  Eckfeldt,  5  Whart.  274,  is  not  in  point  The  question 
of  the  measure  of  damages  in  an  implied  covenant  for  quiet  enjoy- 
ment was  not  befoi*e  the  court.  In  Matde  v.  Ashmead,  8  Harris, 
482,  the  eviction  was  not  by  title  paramount,  but  by  the  act  of  the 
lessor,  and  comes  within  the  exceptions  noted  in  Mack  v.  Paichiny 
supra.  In  Schuylkill  aud  Daupfiin  Railroad  Co.  v.  Schmoele,  7  P. 
F.  Smith,  271,  the  measure  of  damages  was  not  oven  adverted  to. 
KilUw  EgCy  1  Norris,^102,  was  an  action  for  mesne  profits,  and 
raised  no  such  question  as  the  one  we  are  considering.  McClowry 
V.  CrogharCe  Admr^s,  1  Grant,  307,  is  an  authority  the  other  way. 
That  was  an  action  to  recover  damages  for  the  breach  of  a  contract 
to  renew  a  lease,  and  it  was  held  the  plaintiff  could  not  recover  for 
the  loss  of  his  bargain  ;  that  the  value  of  the  contract  was  not  the 
measure  of  damages  for  its  breach. 

We  ai*e  of  opinion  the  court  below  committed  no  error  in  exclud- 
ing the  offer  to  show  the  value  of  the  improvements  referred  to  in 
the  first  specification. 

[Omitting  a  minor  question.] 

Judgment  affirmed. 


HoRSTMAK  v.  Kaufman. 

(07Penn.  8t.U7.) 
Constitutional  law  —  compelling  one  to  give  testimony  against  Jdmse^f. 

A  statute  provided  for  the  compulsory  examination  bj  a  judgment  creditor, 
of  his  debtor,  on  oath,  as  to  property  which  the  creditor  alleged  he  had  fraudu- 
lently concealed,  such  fraudulent  concealment  being  a  criminal  misdemeanor, 
and  the  statute  not  providing  against  the  use  of  the  testimony  on  a  profleca- 
tion  for  such  misdemeanor.    i/isM, unconstitutional. 

CERTIORARI  proceeding  for  the  appointment  of  a  commissioner 
to  take  the  compulsory  examination  of  a  judgment  debtor  on 
oath  after  execution  returned  unsatisfied.  The  head  note  and 
opinion  show  the  facts.     The  motion  was  denied  below. 
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Isaac  S.  Sharp,  for  appellaut. 
Mayer  Salzberger,  for  appellee. 

Gordon,  J.  In  Sharpless  y.  Zie^ 
that  under  the  act  of  17th  of  March 
lowed  in  general  terms  the  wording 
cient  warrant  to  the  prothonotary  to 
and  that  the  court  had  no  power  to 
might,  on  proper  cause  shown,  disso 
it  affected  the  goods  of  the  debtor  sei 
attention  to  the  obvious  distinction  ii 
and  that  of  July  13,  1842,  in  that  wl 
by  the  latter  can  be  issued  only  af 
writ  authorized  by  the  former  issues 
ministerial  act. 

The  act  under  consideration,  Jur 
would  seem  in  this  respect  to  be  of  \ 
1869.  All  that  is  requii'ed  of  the  con 
scribed  affidayit  it  shall  appoint  a 
ministerial.  Indeed  even  this  may  b 
standing  commissioner,  for  the  act  d( 
be  appointed  specially  for  the  case  in 

Whilst  therefore  the  correctness  oJ 
mitted,  we  cannot  agree  witli  the  co 
validity  of  the  act,  the  affidavit  was  i 
tion  to  appoint  a  commissioner.  Th< 
the  statute,  which  is  all  that  seems 
as  judicial  discretion  is  left  to  the  co 
ter  of  the  creditor.  The  plaintiff  in 
the  sole,  uni-estrained,  and  unlimited 
and  his  conunissioner  the  defendant  v 
then  and  there  at  his  own  good  pic 
without  rule,  restraint  or  supervision 
time  or  manner.  What  questions  shi 
asked,  what  books  and  papers  shall 
shall  be  examined,  how  long  the  unfoi 
and  when  discharged,  of  all  these 
judge,  and  the  Court  of  Common  1 
force  his  behests  by  subpoenas  and  at 
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With  all  this  power  the  execution  plaintiS  clothea  himself  by  the 
mere  act  of  filing  aa  affidavit  "  that  he  has  reasou  to  believe  that 
«aJd  judgment  debtor  has  property,  rights  in  action,  stocks,  moneys 
or  eridencea  of  debt,  which  he  fraudulently  conceals  and  refuses  to 
-apply  to  the  paymemt  of  hia  debts."  And  when  he  is  so  clad  with 
this  power,  whether  he  will  use  it  discreetly  and  properly,  or  arbi- 
trarily and  improperly,  rcsta  altogether  with  himself.  A  more 
ingenious,  inquisitorial  device  to  squeeze  the  last  farthing  from  the 
wretched  dubtor  was  never  before  devised,  and  for  it«  complete  per- 
fection it  needs  but  the  boot  aud  thumbscrew. 

Dropping  however  the  question  whether  the  legislature  can 
constitutionally  invest  one  citizen  with  a  power  so  arbitrary  and  so 
irresponsible  as  that  found  in  this  statute  over  a  fellow-citizeu,  and 
wliether  a  court  may  be  so  far  disrobed  of  its  judicial  functions  as 
to  be  made  the  mere  tool  of  the  creditor,  there  are  nevertheless 
some  riglits  possessed  by  the  debtor,  which  even  the  law-making 
power  is  bound  to  respect. 

One  of  these  rights  is  that  he  shall  not  be  compelled  to  give  evi- 
dence that  may  be  used  against  him  in  a  criminal  prosecution,  in 
■otiier  words,  he  may  not  be  compelled  to  do  that  which  may  crimi- 
nate himself.  The  frumera  of  the  act  of  1843  were  careful  t« 
provide  that  no  answer  which  the  defendant  was  reqtured  to  make 
aa  a  witness  should  be  used  against  him  in  any  other  suit  or  prose- 
cution. But  this  act  of  1879  makes  no  xtrovision  of  that  kind,  and 
yet,  as  has  been  well  shown  by  the  learned  counsel  for  the  defend- 
ant, the  initial  proposition  is  to  comi>el  the  debtor  to  reveal  that 
which  is  made  a  misdemeanor  by  the  Crimea  Act  of  1860.  This 
cannot  be  done.  GalbreatJi  v.  Eichelberger,  3  Yeates,  515.  And  as 
this  enactment  proposes  on  its  face  to  force  the  debtor  to  foKgo  a 
constitutional  right  with  which  the  legislature  has  no  power  to  in- 
terfere, it  is  utterly  void  and  wortliless.  No  such  attempt  has  ever 
heretofore  been  made  in  Pennsylvania,  and  it  is  to  ifo  purpose  to 
refer  to  the  act  of  1842,  for  that  act  icavea  the  option  with  the  de- 
fendant. He  may  verify  his  allegations  by  his  affidavit,  but  if  he 
■does  so  he  submits  himself  as  a  witness,  and  may  be  examined  by 
the  complainant.  Even  then,  when  he  thus  voluntarily  submits 
himself,  the  act  protects  him  in  tliat  it  not  only  prohibits  the  use  ' 
of  the  evidence  so  given  from  being  used  in  any  prosecution,  bat 
jdso  in  any  suit  against  him.  Uliler  t.  Maulfair,  11  Harris,  481. 
The  act  of  2?th  of  March,  1865,  is  still  less  to  the  point,  for  itcei^ 
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tainly  does  not  follow  that  because  i   : 
his  adversary  as  a  witness,  he  may  th<    i 
to  that  which  would  criminate  hin    i 
remain,  though  the  right  to  refuse  to 
as  a  party  is  taken  away. .   The  argux 
act  is  not  sound  ;  but  the  counsel  for    I 
a  number  of  authorities  to  prove  that  ^    i 
a  compulsory  order  of  the  court,  8    i 
against  him,  and  hence  without  a  s    I 
ciently  protected.    This  is  true,  and  f 
swers  under  an  arbitrary  compulsion  1 
been  subjected.    Begina  v.   Oarbett, 
case  it  was  held  that  statements  mad( 
pealed  to  the  court  to  be  excused  1    : 
cannot  be  admitted  to  prove  him  gui 
ments  must  be  regarded  as  given  i    ; 
upon  the  same  principle  that  confc    i 
cannot  be  received  to  affect  the  defen    \ 

It  is  thus  manifest  that  arbitrar 
court  stand  on  no  higher  ground  tha 
of  natural  persons.     In  either  case,     ! 
the  witness,  the  evidence  thus  produ< 
against  him. 

As  then  the  act  of  1879  contravc 
the  Bill  of  Rights,  it  must  be  rega 
void. 

The  order  of  the  court  below  disch 
sioner  is  afOrmed. 


COMMOirWEALTH 
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Notary  ptd>li6  —  heUniUjf  j 

A  notary  public  is  not  liable  In  damages  U 
ment  anless  the  plaintiff  aflSnnatively  ai 
liction  of  duty. 


D 


EBT  on  a  notary's  bond.    The  ( 
plaintiff  was  nonsuited  below. 
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John  O.  Joh^isoHy  for  plaintiff  in  error. 

IL  C.  McMurtrtB  and  Joseph  M.  PiUy  for  defendants  in  error. 

Mercur,  J.  This  action  was  against  a  notary  public  and  his 
sureties  on  his  official  bond.  The  complaint  that  he  certified  to 
one  Abmni  P.  Beecher  having  personally  appeared  before  him  and 
in  due  form  of  law  acknowledged  a  certain  indenture  of  mortgage  to 
be  liis  act  and  deed,  when  in  fact  the  person  who  appeared  before 
him  and  made  the  acknowledgment  was  not  Abram  P.  Beecher, 
wliereby  said  plaintiff  was  injured. 

Tlie  plaintiff  called  Abram  P.  Beecher,  who  owned  the  lot  de- 
scribed in  the  mortgage  on  which  the  notary  made  the  certificate. 
He  testified  that  this  mortgage  was  not  executed  by  him,  nor  by  his 
authority,  and  that  he  never  made  any  acknowledgment  thereof, 
or  of  any  mortgage  on  that  property,  before  the  notary,  or  before 
any  person.  The  plaintiff  testified,  that  relying  on  the  supposed 
yalidity  of  the  mortgage  and  the  record  thereof ,  he  bought  and  paid 
for  the  mortgage. 

The  question  to  be  considered  is,  what  proof  is  necessary  to 
make  the  notary  legally  liable  to  one  injured  by  the  making  of  such 
certificate  untrue  in  fact? 

It  is  well  settled  that  the  certificate  of  a  judge,  or  a  justice  of  the 
peace,  of  the  acknowledgment  of  a  deed  or  mortgage  is  a  judicial 
act.  Withers  v.  Baird,  7  Watts,  227;  Jamison  v.  Jamison,  3  Whart, 
457;  Hester  v.  Glasgow,  29  P.  F.  Smith,  79;  Singer  Ma7iufacturing 
Co.  V.  Rooky  3  Norris,  442. 

Conceding  such  to  bo  the  effect  of  a  certificate  of  a  judge  or 
justice,  yet  it  was  contended  on  the  argument  that  like  effect  should 
not  be  given  to  the  certificate  of  a  notary.  Why  not  ?  He  is  a 
public  officer  commissioned  by  the  governor.  He  is  acting  under 
oath,  like  other  officials  in  the  performance  of  judicial  duties,  to 
*Mvell  and  faithfully  perform  the  duties  of  his  office."  The 
second  section  of  the  act  of  10th  August,  1864,  Purd.  Dig.  1097, 
expressly  gives  power  to  "  each  notary  public  of  this  Common- 
wealth," inter  alia  "  to  take  and  receive  the  acknowledgment  or 
proof  of  all  deeds,  conveyances,  mortgages,  or  other  instruments 
of  writing,  touching  or  concerning  any  lands,  tenements  or  here- 
ditaments situate,  lying  and  being  in  any  part  of  this  State,  *  *  * 
as  fully,  to  all  intents  and  purposes  whatsoever,  as  any  judge  of 
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the  Supictuo  Court,  or  preeidcnt  or  aeeociate  judge  of  any  of  the 
Courts  of  Oommou  Pleas,  or  any  alderman  or  justice  of  the  peace 
vitliin  this  Commonwealth."  As  then  a  notary  is  authorized  to 
take  the  acknowledgment  aa  fully,  to  all  intents  aud  purposes,  as 
a  magistrate  can  do,  it  follows  the  same  eSect  should  bo  given  to 
bis  certificate  of  acknowledgment  It  was  so  held  in  Hornbeck  v. 
Building  Assoc.,  7  Norris,  64.  Whatever  officer  is  authorized  to 
take  the  acknowledgment,  to  him  is  given  a  judicial  duty,  and 
when  he  performs  it  it  becomes  a  judicial  act,  and  has  the  effect  of 
a  record. 

This  action  then  is  to  recover  damages  flowing  from  the  incor- 
rect manner  in  which  the  defendant  performed  an  official  act  The 
rule  as  to  the  liability  of  an  officer  performing  a  ministerial  dnty 
does  not  apply. 

The  plaintiff  also  called  and  examined  the  defendant  notary.  He 
testified  that  at  the  time  of  putting  his  liand  and  seal  to  the  ac- 
knowledgment  he  did  not  know  Abram  P.  Beeeher,  did  not  remem- 
ber  that  he  had  ever  seen  or  heard  of  him  before  ;  had  no  knowledge 
of  the  matter,  except  what  appears  on  the  acknowledgment ;  fre- 
quently some  one  whom  he  knew  brought  in  the  person  and  intro- 
duced him;  ho  was  satisfied  at  the  time  it  was  all  right,  but  does  not 
remember  what  took  place.  He  added,  "  the  paper  was  undoubtedly 
signed  before  me.  I  don't  remember  that  I  did  or  did  not  take  any 
precaution  to  identify  the  person  making  the  acknowledgment,  but 
I  know  I  must  have  been  satisfied  at  the  time."  The  substance  of 
his  evidence  therefore  is  that  while  ho  does  not  rccolloct  what  in- 
quiries or  statements  were  made,  yet  he  knows  ho  must  have  been 
satisfied  as  to  the  identity  of  the  ]iereon,  and  that  it  was  all  right 
at  the  time  the  acknowledgment  was  taken.  Ko  evidence  was 
given  Gonfiicting  with  or  imjiairing  this  evidence  of  the  defendant 
The  legal  )>re8nmption  is  he  acted  on  reasonable  information,  and 
did  his  full  duty.  His  absence  of  memory  as  to  the  details  of 
what  occurred  does  not  destroy  tliot  presumption.  The  burden  of 
proof  is  on  the  plaintiff  to  prove  a  clear  and  intentional  dereliction 
of  duty.  This  is  neither  proved  nor  nvon-ed.  A  mere  mistaken 
conclusion  imposes  no  legal  liability  on  the  defendant  The  learned 
judge  was  clearly  i-ight  in  ordering  a  compulsory  nonsuit  and  in 
refusing  to  take  i  off. 

Judgmmt  affirmti. 
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(07  Penn.  St.  397.) 
Criminal  law  — fraud  in  eUeUon. 

Fraad  in  an  election  of  public  officers  is  indictable  at  common  law.    (See  note, 

p,  818.) 

INDICTMENTS  for  ofEenses  connected  with  a  public  election. 
The  opinion  shows  the  facts.     The  court  below  quashed  the 
indictments. 

Guy  E,  Farquliar,  special  district  attorney,  C.  W.  Wells,  and 
F,  W.  HugheSy  for  the  Commonwealth. 

Lin  BartJiolenieWy  John  A.  Nash,  James  S.  Rielly  and  John  W. 
Ryan,  for  defendants  in  error. 

Paxson,  J.  The  court  below  quashed  the  indictment  in  each 
of  the  above  cases  upon  the  ground  that  the  offenses  charged  were 
barred  by  the  statute  of  limitations.  If,  as  was  assumed  by  the 
learned  judge,  the  indictments  are  under  the  act  of  July  2,  1839, 
and  its  supplements,  and  the  limitation  of  one  year  contained  in 
said  act  is  not  enlarged  by  the  77th  section  of  the  Criminal  Pro- 
cedure Act  of  31st  March,  1860,  his  conclusion  is  not  inaccurate. 
A  careful  comparison  of  the  several  indictments  with  the  act  of 
1839  and  its  supplements  lead  us  to  the  conclusion  that  they  are 
not  laid  under  it,  and  hence  do  not  come  within  its  limitation.  One 
of  them.  Com.  v.  John  J.  Kelly ,  No.  300,  Jan.  T.  1880,  may  have 
been  intended  to  come  within  the  provisions  of  section  106  of 
said  act,  but  the  indictment  does  not  charge  the  precise  offense 
defined  in  said  section,  although  it  does  one  of  a  similar  nature. 
Nor  are  we  able  to  find  any  other  act  of  assembly  which  wiU  sustain 
these  indictments.  If  however  the  acts  charged  are  ^offenses  at 
common  law  they  would  not  come  within  the  limitation  claimed  for 
the  act  of  1839.  The  178th  section  of  the  Crimes  Act  of  31st 
March,  1860,  Pamph.  L.  425,  provides  that  '*  every  felony,  misde- 
meanor or  offense  whatever,  not  specially  provided  for  in  this  act, 
may  and  shall  be  punished  as  heretofore."  This  is  a  saving  section, 
leaving  every  crime  not  specially  provided  for  in  this  act  punish- 
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able  as  heretofore.  Report  on  Pent  I 
dictment  will  lie  agaiust  a  woman  ]  i 
Jtohn,  2  P.  F.  Smith,  243. 

The  indictment  against  Anthony  I 
In  the  first  count  it  is  charged  that  ' 
<5ount  and  return  of  the  votes  cast    : 
'^  make  false  and  fraudulent  entries 
at  said  election  in  said  election  disti  i 
known  as  the  list  of  voters,  of  the  i  ; 
twenty-one  peraons  whose  names  arc  \ 
oount  chai*ges  that  with  like  inteni 
ballots  cast  at  said  election  in  said  e  : 
voting  thereat,  false  and  fraudulem 
wit,  twenty-one  ballots,"  etc.     The 
like  intent  he  did,  "  with  the  com 
holding  said  election,  undertake  an 
cast  by  the  electors  voting  at  said  el  : 
and  did  falsely,  fraudulently,  mali(  ( 
false  and  fi-audulent  count  of  said  I 
two  hundred  and  eleven  votes  were 
Schalk  for  the  office  of  district  at   ; 
fact  he  did  not  receive  more  than  < 
votes,"  etc. 

The  indictment  against  James 
similar  intent  to  procure  a  false  cou   t 
ballots  cast  at  said  election,  in  said     • 
voting  thereat,  false  and  fraudulent    ; 
wit,  twenty-one  ballots,"  etc. 

The  indictment  against  John  J.  '. 
same  offense  as  is  set  out  in  the 
against  McHale. 

Some  of  these  offenses,  perhaps  f 
the  act  of  1839  and  its  supplement 
officers.     The  defendants  were  not    I 
were  not  indicted  as  such. 

It  must  be  conceded  that  offense    i 
jhimess  of  elections  are  of  a  grave     i 
at  the  common  law?    This  is  a  seri 
paratively  new  question.    In  consi 
way  of  authority  to  guide  us. 
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It  was  assumed  by  the  leanied  counsel  for  the  defendants  that  an 
indictment  will  not  lie  at  common  law  for  such  acts.  In  their 
printed  argument  th^y  dismiss  the  subject  with  this  brief  remark  : 
'^  Offenses  against  the  election  laws  are  unknown  to  the  common 
law;  they  are  purely  and  exclusively  of  statutory  origin."  It 
may  safely  be  admitted  that  if  the  question  depends  upon  the  fact 
whether  a  precise  definition  of  this  offense  can  be  found  in  the  text 
books,  or  pcrhai>s  in  the  adjudged  English  cases,  the  law  is  with 
the  defendants.  This  however  would  be  a  narrow  view,  and  we 
must  look  beyond  the  cases  and  examine  the  principles  upon  which 
common -law  offenses  rest.  It  is  not  so  much  a  question  whether 
such  offenses  have  been  so  punished  as  whether  they  might  have 
been. 

What  is  a  common-law  offense  ?  The  highest  authority  upon  this 
point  is  Blackstone.  In  ch.  13  of  vol.  4,  of  Sharswood's  edition, 
it  is  thus  defined:  ^^  The  last  species  of  offenses  which  especially 
affect  the  Commonwealth  are  those  against  the  public  police  or 
economy.  By  the  public  police  and  economy  I  mean  the  due  regu- 
lation and  domestic  order  of  the  kingdom,  whereby  the  individuals 
of  the  State,  like  members  of  a  well-governed  family,  are  bound 
to  confonn  their  general  behavior  to  the  rules  of  propriety,  good 
neighborhood  and  good  manners,  and  to  be  decent,  industrious  and 
inoffensive  in  their  respective  stations.  This  head  of  offenses  must 
therefoi*e  be  very  miscellaneous,  as  it  comprises  all  such  crimes  as 
•especially  affect  public  society  and  are  not  comprehended  under  any 
of  the  four  preceding  series.  These  amount  some  of  them  to  felony, 
and  others  to  misdemeanors  only."  The  learned  author  then  pro- 
ceeds to  define  certain  offenses  of  both  classes  which  are  among  the 
crimes  against  the  public  police  or  economy.  The  felonies  I  will 
omit.  The  misdemeanors  are:  1.  Common  or  public  nuisances,  of 
which  a  large  variety  are  given,  commencing  with  obstructions  to 
public  highways  and  ending  with  common  scolds.  2.  Idleness.  3. 
Sumptuary  laws.  4.  Gaming.  5.  Destroying  game.  These,  as  the 
text  shows,  are  but  illustrations.  A  large  number  of  these  and 
other  common-law  offenses  are  now  and  have  for  many  years  been 
regulated  by  statute  in  England.  But  in  most  instances  the  statute 
is  merely  declaratory  of  the  common  law,  the  object  being  to  define 
the  crime  with  greater  accuracy  or  to  increase  the  punishment. 

The  above  quotation  from  Blackstone  is  in  harmony  with  other 
^xt  writers.     Bishop  in  his  work  on  Criminal  Law,  vol.  1,  §§  368 
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and  368  (1st.  ed.),  eays:  "  The  goTernmeut  requires  its  subjectA  to 
do  more  thau  simply  abstuiu  from  attempting  ite  overthrow.  It  re- 
quires them  to  give,  wlien  called  upon,  their  active  assistance  to  it, 
and  at  all  times  to  refrain  from  easting  obstructions  in  the  way  of 
its  several  departments  and  functions.  Therefore  every  violation 
of  theae  duties,  being  sufficient  in  maguitude  for  the  luw  to  regai-d, 
is  criminal.  *  •  *  We  see  it  to  be  of  the  highest  impoitance 
that  jiersons  be  elected  to  carry  on  the  government  in  its  various 
dejiartments,  and  that  in  every  caRe  a  snitablo  choice  be  made. 
Therefore  any  act  tending  to  defeat  these  objects,  as  forcibly  or  un- 
lawfully preventing  on  election  being  held,  bribing  or  corruptly  in- 
fluencing an  elector,  casting  more  than  one  vote,  is  punishable 
under  the  criminal  common  law."  Mr.  Wharton  in  liis  work  on 
Criminal  Law,  vol.  1,  g  C  (6th  ed.),  places  the  giving  of  more  than 
one  vote  at  an  election  as  among  the  misdemeanors  at  common  law. 
The  Supreme  Judicial  Court  of  Massachusetts  in  two  cases  has 
recognized  the  same  doctrine.  The  first  was  Commonwealth  v, 
SiUbee,  9  Maes.  417,  which  was  an  indictment  chai-ging  that  the 
defendant  did  willfully,  fraudulently,  knowingly  and  designedly 
give  in  more  than  one  vote  for  the  choice  of  selectmen  of  the  said 
town  of  Salem  at  one  time  of  balloting,  etc."  After  conviction  the 
defendant  moved  in  arrest  of  judgment  that  there  was  no  statute 
covering  the  offense.  It  was  said  by  the  court:  "There  cannot  bo 
a  doubt  that  the  offense  described  in  the  indictment  is  a  misde- 
meanor at  common  law.  It  is  a  general  principle  that  whei-o  a 
statute  gives  a  privilege,  and  one  willfully  violates  such  privilege, 
the  common  law  will  punish  such  violation.  In  town  meetings 
every  qualified  voter  has  equal  rights,  and  is  entitled  to  give  one 
vote  for  every  officer  to  be  elected.  The  iwraon  who  gives  more  in- 
fringes and  violates  the  rights  of  other  voters,  and  for  this  offense 
the  common  law  gives  the  indictment."  The  other  case  is  Common- 
wealth Y,  Hoxey,  16  Mass.  385.  The  defendant  was  charged  with 
disturbing  a  town  meeting  nsscmble<l  to  make  choice  of  town  officers 
for  the  political  year  then  eiisuing,  and  that  the  said  defend- 
ant, "intending  as  much  as  in  liim  lay  to  prevent  the  choice 
of  said  selectmen  according  to  the  will  of  the  electol's,^Wld  to 
intermpt  the  freedom  of  election,  unlawfully  and  disorderly  did 
openly  declare  that  the  old  eelectmen  should  not  be  chosen,  and  at- 
tempted repeatedly  to  talce  from  the  box,  which  contained  the  bal- 
lot* of  the  electors,  the  Voteg  ol  *^^  electors,"  etc.    The  defendant 
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pleaded  guilty  to  the  indicbuent,  and  moTed  in  urest  of  jadgmettt; 
"  because  the  said  indictment  purports  to  be  founded  upon  a  statute 
law  of  the  Commonwealth;  whereaa  there  is  no  auch  statute  in  the 
State  making  the  facts  set  forth  in  the  indictment  an  offense  against 
the  Commonwealth;  and.becauso  the  facta  eot  forth  in  the  indict- 
ment do  not  amount  to  an  offense  at  commou  law."  The  court, 
after  admitting  there  woa  no  statute  to  meet  the  case,  proceeded  to 
say:  "  The  remaining  question  is,  do  the  facts  charged  amount  to 
an  o&enso  at  common  law  P  On  this  question  we  entertain  no 
doubts.  Here  was  a  violent  and  rude  disturbance  of  the  citizens, 
Iftwftilly  nasembled  in  town  meeting,  and  in  the  actual  exercise  of 
their  mnnicip;tl  rights  and  duties.  The  tendency  of  the  defend- 
ant's conduct  was  to  a  breach  of  the  peace,  and  to  the  prevention  of 
elections  neceaaary  to  the  orderly  government  of  the  town,  and  due 
management  of  its  concerns  for  the  year.  It  ia  true  that  the  com- 
mou law  knows  nothing  perfectly  agreeing  with  our  municipal  as- 
aembliea.  But  other  meetings  are  well  known  and  ofteu  held  in 
England,  the  disturbance  of  wliicli  is  punishable  at  common  law  as 
a  misdemeanor.  In  this  Commonwealth  town  meetings  are  recog- 
nized in  our  Constitution  and  laws;  and  the  elections  made  and 
business  transacted  by  the  citizens  at  thoso  meetings  lie  at  the 
foundation  of  our  whole  civil  polity.  If  then  there  were  no  statute 
prohibiting  disorderly  conduct  at  such  meetings,  aii  indictment  for 
such  conduct  might  be  supported."  While  the  court  put  this  case 
partly  u]wn  the  ground  that  the  defendant's  condnct  tended  to  a 
breach  of  the  i>eace,  it  ia  evident  the  principal  reason  was  the  inter- 
ference witli  tlio  rights  of  the  eloctora,  which,  as  the  learned  judge 
truly  said,  "lie  at  the  foundation  of  our  civil  polity,"  and  it  maybe 
safely  asserted  tliat  every  fraud  upon  the  biiilot  tends  directly  to  a 
breach  of  the  public  peace  if  not  to  revolution  and  civil  war. 

We  arc  of  opinion  that  all  such  crimes  as  especially  aflect  pnbUc 
society  are  indictable  at  commou  law.  The  test  is  not  whether  pre- 
cedents can  be  found  in  the  books,  but  wliether  they  injuriously  af- 
fect the  public  ])oiicc  and  economy. 

It  needs  no  argument  to  show  that  the  acts  charged  )u  these  in- 
dictments arc  of  this  character.  They  are  not  only  offenses  which 
affect  public  society,  but  they  affect  it  in  the  gravest  manner.  An 
offense  against  the  freedom  and  purity  of  elections  is  a  crime  against 
the  Nation.  It  strikes  at  the  fonndation  of  republican  inatitntions. 
Its  tendency  is  to  prevent  the  cjipressiou  of  the  will  of  tlie  people 


elections.  When  this  confidence  ia  ouce  destroyed  the  end  of  popu- 
lar goTemmeiit  is  not  distant,  Siii-ely,  if  ii  woman's  tongue  can  so 
far  ofTect  the  good  of  society  iis  to  demund  her  punishment  as  a 
common  scold,  an  offense  which  involves  the  riglit  of  a  fi-eo  people 
to  choose  their  own  rulera  in  the  manner  pointed  out  by  law  is  not 
beneath  the  dignity  of  the  common  law,  nor  beneath  its  power  to 
punish.  The  one  is  an  annoyance  to  a  small  portion  of  the  body 
politic;  the  other  shakes  the  social  fabric  to  its  foundations. 

We  ai-e  of  opinion  tliat  the  offenses  charged  in  these  indictments 
•re  crimes  at  common  law.  We  regard  the  principle  thus  announced 
as  notonlysound  but  salutary.  The  ingenuity  of  politicians  is  such 
that  offenses  against  the  purity  of  elections  are  constantly  liable  to 
occur  which  ai'e  not  specifically  covered  by  statute.  It  would  be  a 
reproach  to  the  law  were  it  powerless  to  punish  them. 

It  follows  from  what  has  been  said  tliat  it  was  error  to  quash  the 
indictments. 

The  judgment  is  reversed  in  each  case  and  aprocsdetido  awarded. 
Judgment  reversed. 


State  T.  JoeftMn,  Maine  Saprems  Court,  March,  ISSl,  ItirSB 
tHid  that  bribery  at  amnniclpal  elecUnn  [s  a  mUdemeanor  at  commoa  law.  The  court 
•aid  :  "It  waa  an  offenae  at  common  Ian- in  England.  IRubb.  oa  Crimes.  IM  ;  PlMmpf'in'ii 
case.  ILd.  Harm.  1BT7  ■.Bacv.  put,  3  Burr.  1338.  The  common  law  ot  England,  upon  ine 
sablectDl  briber;,  fraud  and  corruption  atelecUona,  la  generall;  adopted  a*  the  commao 
law  of  (bis  CDunUr.  CummoniwiKA  v,  SiMitf,  9  Ma».  tlT ;  Ciininuxtwtalth  «.  Hmtu,  10 
W.asS;  lBiah.Crlm.  Law.SUj  WeMt  v.  i'cijjie,  M  111,  M:  SlaU  v.  Purdtf,  3B  Wis.  EM; 
B.C.,  11  Am.  Rep.  48B;  Slate  y.  Collier,  T£  Mo.  13;  People  t.  TTuimtinMM.  Y.  Sup.  Ct),  W 
Alb.  L.  J.t«l.Blihop,luhlBVOrkoaCrimlDalIaw,  vol.  4.le2a,UfS:  'Waaee  it  tobe  ol  the 
hlchmt  Importance  tliot  peisooa  be  elected  to  carry  on  the  government  In  ItBTorlous 
iiepBrtmenta,andthftt  In  every  oaae  a  auitable  choice  boinade.  Ther«orB,  any  act  (end- 
lDfr(o  defeat  (heH  objects,  ai  forcibly  or  unlawfully  praTentlug  an  elactloo  betaghdd, 
bribing  or  corruptly  Influencing  an  elector,  caatlug  more  than  one  vole.  Is  punUiuible 
underthe  criminal  oommoa  lav.'"  The  court  alao  dto  and  quote  at  larse  from  tfr 
prlttdp&l  cose. 


Hepler  t.  Mt.  Carmel  Savikqs  Bank. 

(«T  Peou.  St.  120.) 

Ifeffotiable inttrvment — alltration — jUUng  ia  dat» — emdenee- 
ttfdeeeaatd  teUnai. 

Where  ft  note  la  Indonied.  tljQ  ^^te  hkTlaK  ^>^^  1«t<  blmnk, ' 
that  the  indoraee  ij  autijoy  ^A  to  Bttpp4  **• 
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Where  a  witness,  called  on  to  testily  to  the  previous  testimony  of  a  deceased 
witness,  cannot  recollect  the  very  words,  he  may  state  in  his  own  language 
the  facts  detailed,  as  impressed  on  his  mind  at  the  time. 

ACTION  on  a  promissory  note.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  helow. 

William  A.  Marr,  for  plaintiff  in  error. 

D.  C.  Henning^  for  defendant  in  error. 

Gordon",  J.  The  promissory  note,  the  subject  of  this  suit,  was 
drawn  by  Nathan  Bolich  to  the  order  of  Daniel  M.  Hepler,  in  the 
sum  of  1(2,500,  payable  sixty  days  after  date,  at  the  Mt.  Carmel 
Sayings  Bank.  By  Hepler  it  was  indorsed  for  the  accommodation 
of  Bolich,  and  by  him,  Bolich,  transferred  to  the  bank.  When  this 
note  was  presented  on  the  trial  of  this  case,  it  was  discovered  that 
the  date  had  been  altered  by  striking  out  the  woixL  "Apr.,"  and 
substituting  tlio  Avord  **May^^  in  its  place.  On  objection  by  the 
defendant,  Hepler,  the  court  below  properly  refused  to  admit  the 
note  in  evidence  until  the  alteration  was  explained.  The  bank  then 
offered  proof  to  show  that  when  Bolich  presented  the  note  for  dis- 
count it  was  altogether  without  date,  and  that  Bolich  afterwai*d  had 
himself  filled  in  the  date  "Apr.  4,"  and  immediately,  on  his  atten- 
tion being  called  to  the  mistake,  htul  stricken  out  the  word  ''Apr." 
and  inserted  "  May. "  We  think  the  admission  of  this  evidence  and 
its  submission  to  the  jury  was  projier.  Whilst  it  is  admitted  that 
any  material  altemtion  in  a  note,  after  its  indorsement,  will  invali- 
date it  as  to  Mie  indorsor,  yet  where  it  is  indorsed  without  date, 
the  presumption  necessarily  is  that  the  drawer  or  indorsee  is 
authorized  to  fill  in  the  date.  This  is  undoubtedly  the  rule  where 
the  sum  is  left  blank.  Worral  v.  Oheeu,  3  Wright,  496.  And  no 
good  reason  can  be  urged  why  the  same  rule  should  not  apply  to 
the  date.  This  note  was  drawn  for  the  renewal  of  a  former  one,  and 
as  the  parties  may  not  have  known  the  exact  time  when  the  former 
fell  due,  the  reason  for  its  being  indorsed  without  date  would  in 
that  event  be  obvious.  We  think,  then,  that  under  Mie  circum- 
stances,  this  testimony  was  rightly  admitted;  hence  the  first  exception 
of  the  plaintiff  in  en'or  is  dismissed. 

The  second  exception  relates  to  the  admission  of  the  evidence  of 
H.  D.  Rothermel,  a  deceased  witness,  given  at  a  previous  trial  of 
this  same  case,  before  a  board  of  arbitrators.     To  prove  what  that 
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eyidence  had  been,  a  Mr.  Montelius  was  called,  who  on  preliminary 
examination  said  he  could  not  give  the  words  that  had  been  used 
by  the  witness,  but  could  give  the  substance  of  his  evidence  on  som& 
]X)int8,  and  those  points  were  as  to  the  date  and  condition  of  the 
note  when  presented  for  discount.  On  cross-examination,  he  said 
he  could  not  recall  to  recollection  any  of  the  cross-examination  of 
Rothermel,  except  that  as  to  the  date  of  the  note  and  circumstancea 
attending  it  he  did  not  contradict  himself.  Under  such  a  want  of 
recollection  of  what  the  dead  witness  had  sworn  on  cross-examina- 
tion, this  testimony  would  not  be  admissible,  for  there  ought  to 
have  been  such  a  recollection  of  the  cross-examination  that  the 
witness  could  give  at  least  the  substance  of  it,  otherwise,  as  was  said 
in  Wolfy,  Wyeih,  11  S.  &  R.  156,  *'to  give  what  he  swore  on  his 
examination  in  chief  and  omit  his  cross-examination  would  be  to 
deprive  the  opposite  party  of  his  cross-examination.'' 

Such  testimony  v/ould  be  altogether  one-sided,  and  for  that  reason 
inadmissible.  Montelius  however  upon  further  interrogation, 
says,  ^^  the  evidence  was  the  same  on  the  cross-examination  aa  it  was 
on  the  examination  in  chief,  relating  to  the  date  of  the  note  and  the 
attending  circumstances."  From  this  we  must  understand  that  his 
recollection  of  the  cross-examination  was  substantially  the  same  as 
that  of  the  examination  in  chief;  that  is,  he  hail  the  same  general 
recollection  of  the  one  as  of  the  other,  but  no  special,  verbal 
recollection  of  either.  But  we  are  inclined  to  think,  that  under 
our  own  authorities,  this  general,  or  as  it  is  sometimes  culled, 
substantial,  recollection  of  what  the  deceased  witness  said,  was 
suflBcient  to  wan-ant  its  reception. 

It  is  true,  the  contrary  is  held  by  English  authorities,  and  these 
authorities  have  been  followed  by  Chief  Justice  Shaw  in  Warren 
V,  NichoUf  6  Mete.  261;  but  on  the  other  hand,  Mr.  Greenleaf 
favora  the  more  liberal  rule  as  adopted  in  Pennsylvania.  And  we, 
whatever  our  private  opinions  might  be,  must  be  governed  by  the 
cases  of  Contelly.  Oreen,  10  S.  &R.  14,  and  Wol/y.  Wyeih,  supra. 
Furthermore,  by  attention  to  the  language  of  Chief  Justice  Gibsok, 
in  the  case  of  Cornell  v.  Oreeti,  we  may  readily  formulate  the  rule 
governing  cases  of  this  kind.  '*  I  take  it,"  hesays,  **  that  wherever 
the  facts  from  which  a  witness  received  an  impression  are  too 
evanescent  in  their  nature  to  be  recollected,  or  ai*e  too  complicated 
to  be  separately  and  distinctly  narrated,  his  impressions  from  these 
facts  become  evidence;  and  this  on  the  ground  that  it  is  the  best 
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evidence  of  which  the  nature  of  the  case  is  susceptible.  *  ♦  ♦  i 
cannot  therefore  see  why  the  same  necessity  which  opens  the  way  for 
secondary  evidence  of  the  very  words  of  a  deceased  witness^  should 
not  also  open  the  way  for  the  substance  of  his  testimony  when  his 
very  words  cannot  be  recollected;  or  discover  the  policy  of  a-rule 
which  would  shut  out  the  little  light  that  is  left,  merely  because  it 
may  not  be  sufficient  to  remove  eveiy  thing  like  obscurity."  From 
this  I  take  the  rule  to  be^  where  the  witness  on  the  stand  cannot 
recollect  the  very  words  of  the  deceased  witness,  he  may  state  in  his 
own  language  the  facts  as  detailed  by  that  witness,  as  they  were 
impressed  on  his  mind  at  the  time;  and  this  applies  as  well  to  the 
cross-examination  as  to  the  examination  in  chief.  All  that  is 
required  is  that  the  recollection  of  the  witness  be  reasonably  clear 
as  to  the  fact  testified  to,  and  how,  if  at  all,  such  testimony  was 
affected  by  the  cross-examination.  As  a  rule,  this  is  all  that  can  be 
required  of  ordinary  witnesses,  and  the  adoption  of  a  greater  degree 
of  strictness  would  result  in  the  total  exclusion  of  such  evidence,  for 
the  exception  is  rare  whei*e  a  conscientious  witness  will  undertake 
to  do  more  than  this.  Judging  by  this  rule,  we  think  the  evidence- 
complained  of  in  this*  cade  was  well  admitted. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


SusQUEHAKNA  Mutual  Fire  Insurakce  Company  v.  Tunkhajt- 

NOCK  Toy  Company,  Limited. 

(97  Peon.  St.  424.) 

Inguranee  —  notice  of  loss  —  fnailing. 

Where  a  fire  insarance  policy  provides  that  notice  of  lasses  shall  forthwith  be 
given  to  the  secretary  of  the  company,  the  mailing  of  such  notice,  properiy 
addressed,  is  presumptive  evidence  of  service  * 

ACTION  on  a  policy  of  fire  insurance.  The  opinion  and  head-note 
show  the  point.     The  plaintiff  had  judgment  below. 

Wm,  M.  Piatt  and  Fleyning  &  McCarreiUy  for  plaintiff  in  error. 

S.  W  Little  andTT.  E.  d  C.  A,  LittUy  for  defendant  in  error. 

_     .  I  —       — — 

*  See  Austin  ▼.  Hdttand  (09N.Y.  571),  25  Am.  Rep.  840,  and  note,  240.    To  same  effeol* 
BeU  V.  Lycoming  F,  Iiis.  Co,^  10  Hun,  23& 
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Trukkey,  J.  Notice  of  dishonor  of  bills  or  Don-payment  of 
notes,  where  the  parties  do  not  live  in  the  same  town,  is  usually  sent 
by  mail.  This  usage  has  settled  into  law,  so  that  the  legal  pre- 
sumption is  conclusive  that  the  notice  was  received,  from  the  fact 
that  the  sender  duly  delivered  it  in  the  post-office  properly  ad- 
dressed. And  when  it  may  be  sent  by  mail,  if  sent  by  a  messenger, 
it  must  be  delivered  within  the  time  that  the  mail  would  have  taken  it. 
Necessity  and  convenience  led  to  the  usage  and  legal  presumption. 
Unless  notice  of  dishonor  be  promptly  given,  the  drawer  of  a  bill 
and  indorsers  of  a  bill  or  note  will  be  discharged  from  liability,  and 
where  the  parties  live  at  consideniblc  distance,  the  employment  of  a 
messenger  would  be  burdensome. 

Where  a  policy  requires  notice  of  loss  to  be  given  forthwith  by 
the  assured  to  the  assurer,  and  is  silent  as  to  mode  of  service,  is 
not  the  necessity  equally  great  for  adopting  as  a  legal  presumption, 
prima  facie  till  disproved,  that  the  assured  received  the  notice,  from 
the  fact  that  it  was  properly  addressed  and  delivereil  in  the  post- 
office?  It  is  common  to  send  by  mail  the  policies,  the  notices  of 
loss,  proofs  of  loss,  and  in  case  of  mutual  companies,  the  notices 
of  assessment.  In  a  valuable  work  (Wood  on  Ins.  702),  it  is 
remarked,  that  in  the  construction  of  the  policy  and  its  various  con- 
ditions, the  evident  intent  and  purpose  of  the  parties  is  to  be  looked 
toj  and  as  it  is  the  case  with  insurance  companies  that  they  are  gen- 
erally located  at  gi'eat  distance  from  the  insured,  it  cannot  reiison- 
ably  be  supposed  that  they  expected  or  intended  that  the  assured 
should,  in  i>erson  or  by  agent,  deliver  the  proofs  of  loss,  but  that 
he  should  execute  them  with  due  diligence,  and  with  equal  diligence 
send  them  to  the  company  by  mail,  whicli  ii  now  the  principal 
medium  through  which  the  commercial  business  of  the  world  is 
transacted.  A  contrary  rule  gives  undue  force  to  arbitrary  condi- 
tions that  jeopardizes  too  seriously  the  interests  of  the  assured. 
This  view  seems  correct  with  reference  to  notieo  of  lo.<s  required  to 
be  sent  forthwith.  With  resjoect  to  proofs  of  loss,  where  tmie  is 
allowed  for  deliveiy,  there  is  not  the  same  necessity  and  possibly 
not  the  same  intent  of  the  parties.  Considering  the  widely 
extended  and  jieculiar  busmess  of  insurance,  the  evident  general 
understanding  of  the  parties  as  to  services  of  notices,  as  well  as  the 
well-known  usage  when  a  notice  is  required  to  be  sent  immediately 
to  a  company,  not  in  the  same  town  where  the  insured  lives,  but 
Jocated  considerable  distance  therefrom,  the  sending  of  it  by  mail 
Vol.  XXXIX  — 103 
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\^  prima  facie  evidence  of  seiTice.  It  may  not  be  conclusive,  as  in 
case  of  commercial  paper,  but  the  reason  is  quite  as  strong  that  it 
should  be /;r//y/a/ac/e  sufficient.  The  usage  and  the  rule  of  evi- 
dence arise  from  the  intent  and  i)uri>ose  of  the  contracting  parties 
as  well  as  their  convenience  or  necessity.  It  is  not  necessary  to 
remark  on  the  doctrine  in  Kinney  v.  Altvater,  27  P.  F.  Smith, 
34;  Ba7ik  v.  McManighy  19  id.  156,  and  like  cases,  which  are 
within  the  general  rule  that  there  is  no  presumption  of  law  that  a 
letter,  mailed  to  one  at  the  i)lacc  lie  usually  receives  his  letters, 
was  received  by  him. 

The  policy  in  this  cjise  covered  property  at  Tunkhannock,  and 
the  company  is  located  at  Harrisburg.  It  is  stipulated  that  notice 
of  loss  shall  be  given  forthwith  to  the  secretary  of  the  company  ; 
and  proofs  of  loss  delivered  to  said  secretary  within  thirty  days 
after  said  loss.  The  assured  wjis  requii'ed  at  once  to  send  notice 
to  the  secretary  at  Harrisburg,  which  ho  did  by  mail,  if  the  testi- 
mony is  believed.  There  wjis  no  attempt  to  disprove  the  receipt 
of  the  notice.  The  court  charged  that  there  is  a  presumption  that 
a  letter  containing  a  notice  of  loss  by  fire,  addressed  to  the  secre- 
tary of  the  company  at  the  home  office  of  the  company,  and  duly 
mailed,  is  received  by  the  company,  and  the  jury  may  infer  actual 
notice  therefrom.  We  discover  no  error  in  the  first,  fourth  and  fifth 
specificiitions. 

[Minor  matters  omitted,  but  for  another  reason.] 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Ash  v.  (tuik, 

(«7  P«nn.  St.  498.) 

Partnent/Up  —  Maaonie  lodge. 
The  memberfl  of  a  Masonic  lodge  are  presumptively  not  partners. 

ASSUMPSIT  on  a  certificate  of  indebtedness  by  a  Masonic 
lodge,  executed  by  the  master  and  wardens.  The  debt  was 
incurred  for  the  erection  of  a  lodge  building.  The  action  wjis 
against  more  than  one  hundred  members.  The  court  below  directed 
a  verdict  for  the  plaintiff.     The  opinion  states  other  facts. 
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R.  E.  Monaghan  and  P.  F.  Smithy  for  plaintiff  in  error. 

R.  Jojies  Monaglian,  for  defendant  in  error. 

ii 

Truxkey,  J.  One  of  the  defendants,  called  by  plaintiffs,  testi- 
fied :  "  The  full  title  of  our  lodge  is  Williamson  Lodge,  Xo.  309, 
F.  and  A.  M. ;  F.  and  A.  M.  means  Free  and  Accepted  Masons  ; 
the  purposes  of  our  lodge  are  charitable,  benevolent  and  social." 
This  is  the  evidence  as  to  the  objects  for  which  the  association  was 
formed,  and  without  proof  of  its  constitution  or  niles  respecting 
jidmission  of  members  and  the  management  of  its  affairs,  it  was 
held  to  be  a  common  partnership.  A  partnership  has  been  defined 
to  Ixj  a  '"  combination  by  two  or  more  persons  of  capital,  or  labor, 
or  skill,  for  the  purpose  of  business  for  their  common  benefit."  It 
may  be  formed,  not  only  for  every  kind  of  commercial  business, 
but  for  manufacturing,  hunting,  and  the  like,  as  well  as  for  carry- 
ing on  the  business  of  professional  men,  mechanics,  laborere,  and 
almost  all  other  emi)loyments.  It  would  seem  that  there  must  be 
a  community  of  interest  for  business  purposes.  Hence  voluntaiy 
sissociations  or  clubs,  for  social  and  charitable  purposes  and  the  like, 
are  not  proper  partnerships,  nor  have  their  members  the  powers  and 
responsibilities  of  partners.  Pars,  on  Part.  0,  36,  42. 

A  benevolent  and  social  society  has  rarely,  if  ever,  been  considered 
a  partnership.  In  Lloyd  v.  Loaring,  6  Ves.  T73,  the  point  was  not 
made,  but  Lord  Eldon  thought  the  bill  would  lie  on  the  ground 
of  joint  ownership  of  the  personal  property  in  the  membera  of  a 
Masonic  lodge;  there  was  no  intimation  that  they  were  }>artnera. 
Where  a  society  of  Odd  Fellows,  an  association  of  persons  for  pur- 
poses of  mutual  benevolence,  erected  a  building,  which  was  after- 
ward sold  at  sheriff's  sale  in  satisfaction  of  mechanics*  liens,  in 
distribution  of  the  proceeds  it  was  said,  tliat  as  resi)ects  third  per- 
sons, the  members  were  partners  and  that  lien-creditors,  Avho  Avere 
not  membera,  were  entitled  to  preference  as  against  the  liens  of 
members.  Bahb  v.  Reed,  5  Rjiwle,  151.  Had  the  members  been 
called  joint-tenunts  of  the  real  estate  the  same  principle  in  the  dis- 
tribution would  have  applied.  In  Fl&inyng  v.  Hector,  'i  M.  &.  W. 
172,  Lord  Abixgeii  stated  the  difference  between  a  body  of  gentle- 
men forming  a  club  and  meeting  together  for  one  common  object, 
and  a  partnership  where  persons  engage  in  a  community  of  profit 
and  los8,and  each  partner  has  the  right  of  property  for  the  whole, 
juid  in  any  oidinary  transactions  may  bind  the  partnership  by  a 
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cj-edit.  He  lield  that  ji  club  and  its  committee  must  stand  on  the 
ground  of  princii)al  and  agent,  and  that  the  authority  of  the  com- 
mittee depends  on  the  constitution  of  theclub^  whicli  is  to  be  found 
in  its  own  rules.  After  noting  the  rules  of  the  club  in  the  case  Ik^- 
fore  him,  he  says:  ''  It  therefore  api>ears  that  the  members  in  gene- 
ral intended  to  i)rovide  a  fund  for  the  committee  to  call  upon.  I 
cannot  infer  that  they  intended  the  committee  to  deal  uiwn  ci-edit. 
and  unless  you  infer  that  that  was  the  intention,  how  are  the  de- 
fendants bound  ?  *'  A  mutual  beneficial  society  partakes  more  of 
the  chaiiicter  of  a  club  than  of  a  trading  jissociation.  Every  part- 
ner is  agent  for  the  partnerahip,  and  as  concerns  himself  he  i?  a 
principal,  and  he  may  bind  the  others  by  contract,  though  it  U* 
against  an  agreement  between  himself  and  his  partners.  A  joint- 
tenant  has  not  the  same  imwer,  by  virtue  of  the  relation,  to  bind 
his  co-tenjuit.  Thus  one  of  several  co-adventurers  in  a  mine  has 
not,  as  such,  any  authority  to  pledge  the  credit  of  the  general  body 
for  money  borrowed  for  the  puqioses  of  the  concern.  And  the  fact 
of  his  having  the  general  management  of  the  mine  makes  no  dif- 
ference, in  the  absence  of  evidence  fn>m  which  an  implied  author- 
ity for  that  purpose  can  be  inferred.  Ricketts  y.  Bennett y  4  M..  G. 
&  S.  68G  (56  Kng.  C.  L.). 

Here  there  is  no  evidonce  to  warrant  an  inference  that  when  a 
person  joined  the  lodge  he  bound  himself  as  a  i)artncr  in  the  busi- 
ness of  ]>urchasing  real  estate  and  erecting  buildings,  oriisa  partner 
so  that  other  members  could  borrow  money  on  his  credit.  The  proof 
fails  to  show  that  the  officers  or  a  committee,  or  any  number  of  the 
membei-s,  had  a  right  to  contract  debts  for  the  building  of  a  tenqde, 
whicli  would  be  valid  against  every  member  from  the  mere  fact  that 
he  was  a  member  of  the  lodge.  But  those  Avho  engaged  in  the  en- 
terjirise  are  liable  for  the  debts  they  contracted,  and  all  are  included 
in  such  liability  who  assented  to  the  undertaking  or  subsequently 
ratified  it.  Those  who  participated  in  the  erection  of  the  building, 
by  voting  for  an<l  advising  it,  are  bound  the  same  as  the  committee 
who  hiul  it  in  charge.  And  so  with  reference  to  borrowing  money. 
A  member  who  subsequently  apin-oved  the  erection  or  borrowing 
could  be  held  on  the  ground  of  ratification  of  the  agent's  acts.  We 
are  of  o])inion  that  it  was  error  to  rule  that  all  the  members  were 
liable  as  partners  m  their  relation  to  thinl  persons  in  the  same  man- 
ner as  individuals  associated  for  the  puqiose  of  carrying  on  a  trade. 

This  unincorporated  association  liad  a  seal  which  the  officers  were 
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authorized  to  use  for  certain  purposes.  Some  of  those  avIio  engaged 
in  the  business  of  borrowing  money  directed  it  to  be  affixed  to  the 
certificate  of  indebtedness.  All  who  did  it  adojited  it  as  their  seal  for 
the  specific  purpose.  It  wiis  not  tlio  sej.1  of  a  corporation  nor  in- 
tended as  such.  The  parties  borrowed  the  money  in  the  name  of 
the  lodge  and  gave  the  certificate  in  same  name,  and  adopted  a 
common  seal.  They  cannot  repudiate  it  in  good  faith  to  the  lender. 
He  loaned  the  money  on  a  sealed  instrument,  in  many  respects  bet- 
ter than  a  simple  contract.  Those  who  advised  affixing  the  seal 
should  be  held  the  same  as  their  officers  who  signed  the  certificate. 
Were  the  members  i)artners  without  evidence  of  agreement  between 
them  that  the  seal  should  be  affixed  to  contracts,  those  not  assenting 
to  its  use  in  that  way  would  not  be  bound  by  a  sealed  instrument, 
though  given  for  a  debt  for  which  all  were  liable.  Schmertz  v. 
ShreevCy  12  P.  F.  Smith,  457.  The  learned  judge  was  right  in  rul- 
ing that  the  certificate  was  a  sealed  instrument,  but  not,  under  the 
evidence,  in  holding  that  it  was  authorized  by  all  the  members. 

[Omitting  other  points.] 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Judgment  reversed. 


WiREBAOH  V.  First  Xatioxal  Bank. 

(97  Penn.  St.  J>4a) 
Negciiable  inttrument  —  indorser  —  lunacy  of. 

No    action  will  lie  on  an  accommodation  Indorsement  of  a  promissoiT'  note 
bj  a  lunatic,  even  in  favor  of  an  innocent  bolder. 

ACTION  on  a  promissory  note.     The  head-note  and  the  opinion 
state  the  point.     The  plaintiff  hiKl  judgment  below. 

Edward  J.  Fox,  and  If.  S,  Kirkpatrick,  for  plaintiff  in  error. 

W.  W,  Schuyler,  and  William  Muchler,  for  defendant  in  error. 

Trunkey,  J.  Where  a  person  fairly  and  in  good  faith  sells 
property  or  loans  money  to  a  lunatic  who  appears  to  be  sane  and  is 
not  known  by  the  vendor  or^  lender  to  be  insane,  and  who  has  not 
been  found  to  be  a  lunatic  by  judicial  proceedings,  and  the  lunatic 
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receives  and  uses  the  same,  wliereby  the  contract  becomes  so  far 
executed  that  tlie  parties  cannot  be  placed  in  statu  quo,  such  a  eon- 
tnict  cannot  afterwanl  be  set  aside,  or  payment  refused  bj  the 
lunatic  or  his  representatives.  La  Rue  v.  Gilkyson,  4  Barr.  375 ; 
Beah  v.  See,  10  id.  56  ;  Lancaster  CouiUy  Bank  v.  Moore,  28  P.  F. 
Smith,  407;  s.  c,  21  Am.  Rep.  24;  Wilder  \\  Weakley,  34:  Ind. 
181 ;  FlKot  V.  Ince,  7  DeG.,  M.  &  G.  475,  487.  In  Elliot  v.  Jnc$ 
it  is  remarked  that  "  the  result  of  the  authonties  seems  to  be  that 
dealings  of  sale  and  purchase  by  a  pei'son  apparently  sane,  thougli 
subsequently  found  to  be  insane,  will  not  be  set  aside  against  those 
who  have  dealt  with  him  on  the  faith  of  his  being  a  person  of  com- 
petent understanding.''  Chief  Justice  Gibson  based  the  lunatic's 
liability  in  such  cases  on  the  principle  that  where  a  loss  must  be 
borne  by  one  of  two  innocent  persons,  it  shall  be  borne  by  him  who 
occasioned  it ;  he  is  liable  to  bear  the  consequences  of  his  infirmity, 
as  he  is  liable  to  bear  his  misfortunes. 

There  can  be  no  binding  executoiy  agreement  where  one  of  the 
parties  is  bereft  of  reason  ;  a  capacity  to  contract  is  absolutely 
necessary.  An  insane  jTenson  is  incapable  of  committing  a  crime 
or  making  a  contract,  yet  it  is  common  to  speak  of  his  torts  and 
his  contracts,  and  on  raanv  of  them  he  is  liable  in  a  civil  action. 
One  who  knowingly  sells  goods  to  an  insane  person,  necessarj'  for 
his  use,  may  recover  their  value,  on  the  same  principle  that  an 
infant  is  liable'  for  necessaries  he  i)urchiises.  His  liability  for 
necessaries  and  suitable  articles  is  deemed  rather  a  benefit  than  a 
disadvantage  to  him. 

It  is  noticeable  that  in  this  Commonwealth,  where  the  lunatic 
has  been  held  liable,  there  was  neither  imposition  nor  want  of  full 
consideration  for  the  amount  of  liabilitv,  and  Avhen  not  for  neces- 
saries,  the  opposite  party  had  no  knowledge  of  the  lunacy.  Thus, 
in  Lancaster  County  Bank  v.  Moore,  supra,  stress  was  put  on  the 
fact  that  the  l)unk  luid  no  knowledge  of  Moore's  insanity,  and  in 
good  faitli  loiuiod  the  money  which  was  phiced  to  his  credit  aiui 
chocked  out  hv  liim.  It  was  held  to  be  within  the  doctrine  of 
Bcals  V.  Sec,  lliiit  the  contract  was  executed  so  far  as  the  con- 
sideration was  concerned,  and  that  the  rule  which  prevents  insane 
persons  obtaining  the  i)ro]XTty  of  innocent  i)arties  and  retaining 
botli  property  and  ])ri(e,  re({uired  j>ayment  of  the  note.  Snyder 
v.  Laubachj  7  AV.  X.  C.  4(>4,  is  where  Yost's  indorsement  of  the 
note  was  nierelv  a  renewal  of  an  indoi*senieut  made  when  he  was 
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unquestioiitibly  of  sound  mind ;  jiiid  it  was  held  tliat  he  Wiis 
clearly  liable  on  the  note  of  which  the  note  in  suit  was  a  renewal : 
there  was  full  consideration,  and  the  case  was  within  the  decision 
of  Lancaster  County  Bank  v.  Moore,  The  consideration  was  a 
debt  for  the  amount  of  the  renewal  note.  So  in  Kneedler^s  Appeal, 
92  Penn.  St.  428,  a  judgment  entered  on  a  bond  by  virtue  of  a 
warrant  of  attorney  was  allowed  to  stand  because  the  lunatic, 
acting  by  advice  of  counsel,  received  the  full  consideration  which 
he  prudently  applied  in  payment  of  his  undisputed  debts,  and  the 
plaintiff  had  no  knowledge  of  the  insanity  when  the  money  was 
loaned.  Of  like  purport  are  every  one  of  the  cases  decided  else- 
where, which  are  cited  and  relied  on  bv  the  defendant  in  error. 
In  most  if  not  all  cases  where  an  insane  person  has  been  held 
answerable  as  if  his  contract  were  binding,  he  received  and  enjoyed 
an  actual  benefit  from  the  contract. 

The  question  now  presented  is :  Will  an  action  lie  on  the 
accommodation  indorsement  of  a  promissory  note  by  a  lunatic  ?  If 
the  determination  of  this  was  not  made,  it  was  very  clearly  in- 
dicated in  Moore  v.  Hershey,  9  Norris,  190.  There  the  action  was 
by  an  indorsee  against  the  maker  of  a  promissory  note,  jiud 
evidence  was  offered  to  prove  that  the  maker  had  received  no 
consideration  for  the  note,  which  fact  the  jilaintiff  had  admitted 
in  conversation,  proof  having  been  mtirde  that  the  maker  Wiis  insane, 
but  the  offer  was  rejected,  the  court  below  ruling  that  jls  the  note 
in  suit  was  commercial  paper  and  the  plaintiff  a  holder  for  value, 
the  consideration  could  not  be  inquired  into.  This  was  held  to  be 
error.  Paxson,  J.,  said  :  "We  place  our  ruling  upon  the  broad 
ground  that  the  principle  of  commercial  law  above  referred  to  does 
not  apply  to  commercial  paper  made  by  madmen.  *  *  *  Xhe 
true  rule  applicable  to  such  cases  is  that  while  the  purchaser  of  a 
promissory  note  is  not  bound  to  inquire  into  its  consideration,  he 
is  affected  bv  the  status  of  the  maker,  as  in  the  case  of  a  married 
woman  or  a  minor.  In  neither  of  these  cases  can  lie  recover  against 
the  maker.  In  the  case  of  a  lunatic  however  he  may  recover,  pro- 
vided he  had  no  knowledge  of  the  lunacy,  and  the  note  was  obtained 
without  fraud,  and  upon  a  proper  consideration." 

*'  There  must  be  a  limit  to  the  civil  responsibility  of  persons  of 
unsound  mind,  otherwise  their  property  would  be  at  the  mercy  of 
unscrupulous  and  designing  men." 

If  the  holder  could  recover  against  one  who  was  insane  when  ho 
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indorsed  or  miulc  the  note  without  consideration  therefor,  no  wider 
door  could  be  ojiened  for  the  swindler  to  despoil  such  helpless  per- 
sons of  their  estatei*.  An  infant  who  makes  or  indorses  a  note  mav, 
by  his  representative,  plead  his  infancy  as  a  complete  defense.  In 
like  manner  a  lunatic  mav  plead  insanitv  and  want  of  consideration. 
The  consideration  re>:pc*crts  liimself,  not  the  holder  who  may  have 
given  value  to  the  indorse r.  If  the  fact  that  the  holder  had  paid 
value  were  enough,  the  lunatic  could  not  defend  for  fraud  upon 
him  or  for  want  of  consideration  ;  then  an  innocent  holder  could 
recover,  though  the  judgment  would  sweep  away  the  lunatic's  entire 
estate,  and  he  liad  not  been  benefited  a  farthing.  Xor  would  a 
nominal  sum  be  sufficient.  It  is  said  tliat  the  law  protects  those 
who  cannot  protect  themselves,  but  it  would  be  sorry  protection,  if 
one  holding  a  valid  note  against  a  helpless  man  for  four  thousand 
dollars  could  get  it  renewed  for  ten  thousand  dollars,  and  recover 
the  full  amount  of  the  renewal  note.  The  consideration  must  be 
fair  and  conscionable,  and  then  it  is  pro]>er.  When  it  is  a  pre-exist- 
ing debt,  or  money  loaned,  its  measure  is  certain,  and  the  insane 
man  is  liable  for  no  more  than  the  amount  of  such  debt  or  loan. 
The  liolder  of  a  madman's  note  stands  in  no  better  i>osition  than 
the  payee.  An  accommodation  maker  or  indorser  in  fact  is  a  surety 
for  the  i)rincipal  debtor,  and  when  he  is  an  infant  or  an  insane  per- 
son, lie  or  his  representatives  may  defend  as  in  other  forms  of 
contract.  We  are  not  persuaded  that  commercial  or  public  interests 
re(piire  an  adjudication  that  a  lunatic  who  signs  a  contract  as  surety 
or  as  jiccommodation  maker  or  indorser,  is  liable  for  the  debt  of 
another  man. 

This  Jiction  is  upon  a  note  for  $10,075.92,  which  was  given  to  the 
bank  to  take  up  notes  of  Stocker  &  Co.,  which  were  indorsed  by 
Richards  and  Christman.  J.  C.  Wirebach  was  accommodation 
indorser,  and  this  was  known  to  the  bank.  He  was  an  indorser  on 
one  of  the  former  notes  for  $4,400.  It  is  alleged  by  the  defense 
that  Wirebach  was  incapable  of  making  a  contract  by  reason  of 
insanity,  not  only  at  the  date  of  the  note  in  suit,  but  also  at  the 
date  of  said  former  note.  If  this  fact  were  established,  the  verdict 
'should  have  been  for  defendant.  And  if  he  were  sane  when  ho 
indorsed  the  prior  note,  and  insane  at  the  time  he  indorsed  the  note 
in  suit,  he  is  not  liable  for  the  one  in  suit,  as  it  is  not  a  mere  re- 
newal note.  The  learned  judge  of  the  Common  Pleas  instrneted 
the  jury  that  "  to  entitle  the  defendant  to  a  verdict  in  this  c&se> 
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he  must  establish  by  satisfactory  evidence  that  Wirebacli  was  of  un- 
sound mind  on  the  7tli  of  December,  187C,  and  that  the  bank  had 
notice  or  knowledge  of  such  unsoundness/'  We  are  of  opinion 
that  it  was  error  to  rule  that  the  defense  failed  unless  the  bank  had 
such  notice  or  knowledge.  This  ruling  pervaded  the  charge  and 
answers  to  points  ;  corrected,  tliore  is  no  occasion  for  special  remark 
on  each  of  the  first  nine  sixjcifications  of  error.  We  are  not  satisfied 
that  the  court  erred  in  charging  that  there  was  no  evidence  of  fraud, 
misrepresentations  or  undue  influence  on  the  part  of  the  bank,  or 
of  fraudulent  practices  by  Christman  on  Wirebach  to  authorize 
submission  of  these  questions.  Fraud  is  not  to  be  presumed  from 
the  mere  fact  of  indorsement,  even  by  a  man  feeble  in  mind  and 
body.  It  is  common  for  one  friend,  though  possessed  of  strong 
mind,  to  ruin  himself  financially  by  indorsing  for  another,  and 
while  it  is  very  imprudent  if  not  rash,  it  has  never  been  considered 
unconscionable,  except  when  procured  by  some  artifice  or  fraud,  of 
which  there  must  be  some  evidence.  Were  the  indorser  weak- 
minded,  less  evidence  would  be  required  to  establish  the  fraud. 

[Minor  matters  omitted.] 

The  learned  judge  seems  to  have  carefully  considered  his  rulings, 
and  to  have  fairly  submitted  to  the  jury  to  determine  as  to  the 
alleged  insanity  of  Wirebach  at  the  time  of  the  indorsement.  But 
for  the  single  error  relative  to  notice  to  or  knowledge  by  the  bank 
of  the  insanity  of  Wirebach,  the  cause  must  go  back  for  another 
trial. 

Judgment  reversed,  arid  a  venire  facias  de  novo  awarded. 
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ABORTION 
Bee  Criminal  Law,  227. 

ACCEPTANCE. 
8u  Negotiable  Instrument,  408« 

ACCESSION. 

Tbaber — ooiiTMrBioii  into  tiM  —  bona  fide  pnroluuMr.]  The  owner  of  tre6% 
cut  on  his  land  by  a  trespaBser  and  by  him  oonyerted  into  ndlroad  tiea, 
may  recover  them  from  an  innocent  purchaser  from  the  trespaaser.  8tTvbm 
bee  ▼.  TnuUes  Cincinnati  Bailway  (Ky.),  251. 

See  Trespass,  175. 

ACCIDENT. 
Self-deatrnotion  by.]    See  Insurance,  660. 

ACQUIESCENCE. 
See  Surety.  248. 

ACTION. 

Bjr  divoKced  woman  againit  Ibnner  hnaband.]  See  Civil  Damage  Act,  443. 
See  Marriage,  807 ;  Master  and  Servant,  487  ;  Proximate  and  Rb. 
MOTE  Cause,  603. 

AGENCY. 

1.  XJability  of  agent  for  tort.  ]  The  defendant,  as  president  of  a  political  cl  ub, 
ordered  a  display  of  fire-works  in  the  public  street  in  front  of  a  building 
where  a  meeting  of  the  club  was  being  held.  He  paid  for  the  fire- works 
the  money  being  raised  by  individual  subscriptions.  The  fire-works  ex- 
ploded and  injured  the  plaintiff.  Ilefd,  that  he  could  recover  therefor  of 
the  defendant.     Jemu  v.  Sutton  (yroom),o78. 

2.  LlabUity  of  principal  for  agent's  fraud.]  The  fraud  of  an  agent  in  ef- 
fecting a  sale  cannot  be  imputed  to  his  innocent  principal.  Kennedy  v. 
McKay  (Vroom),  581. 

3.  Sale  —  delivery  to  carrier  —  stoppage  in  transit  by  agent  —  osage.  ]  The 
owner  of  cotton  in  the  hands  of  his  agent  sold  it,  and  the  agent  at  his  di- 
rection delivered  it  to  a  carrier,  uking  a  shipping  receipt,  in  the  name  of 
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the  principal,  oonditioned  for  the  delivery  of  the  cotton  to  the  pnrchMer. 
The  agent  retained  the  receipt,  and  his  draft  on  the  pnrchaaer  for  his  ad- 
vances to  the  owner  on  the  cotton  having  been  refused,  he  demanded  and 
received  back  the  cotton  from  the  carrier.  SM,  that  the  purchaser  ooold 
recover  therefor  from  the  carrier.  Ouyn  v.  Biehnumd  d  BamriUe  BaU- 
road  Company  (N.  C),  706.    . 

DadarationB  of  agent]    See  Eviobncb,  526. 

ZSzacntion  of  note  by  agent]    See  Nsqotiablb  TNEPnaJMEST,  89,  207. 

Usury  by  agent]    See  Usury,  69. 

See  Insuramce,  277,  584,  657. 

ALIMONY. 
See  Marriage,  21. 

ALMANAC. 
See  EviDBKCE,  414. 

ALTERATION. 
See  Nbgotiablb  Instrument,  813;  Will,  758. 

ANCIENT  LIGHTS. 

TSo  grant  of  light  and  air  will  be  implied  bejond  what  is  absolutely  necessary 
to  the  enjoyment  of  the  premises  conveyed.  Eennyson^s  Appeal  (Penn.)»  777 

ANIMALS. 

Injury  by  —  oontrlbntory  negligence  —  pleading.]  The  doctrine  of  ooO' 
tributory  negligence  applies  to  cases  of  personal  injary  by  vicioos  animali^ 
and  the  complaint  in  such  action  must  aver  that  the  plaintiff  was  not  neg- 
ligent.    Williams  Y,  Moray  {lud.),  70. 

ARBITRATION  AND  AWARD. 
See  B^BCUTOK  and  Administrator,  194. 

ASSAULT. 
See  Criminal  Law,  711. 

ASSIGNMENT. 
See  Surety,  702. 

ATTORNEY. 

Admission  ^  clerkship.]  The  rule,  directing  that  every  candidate  for  admis- 
sion to  practice  as  attorney  must  have  served  a  regular  clerkship  of  four 
years  with  some  practicing  attorney,  implies  that  the  applicant  must  ac- 
tually and  regularly  have  assisted  the  attorney  in  his  business  as  derk 
during  that  period,  and  not  merely  have  studied  law  in  his  office,  /h 
JfaUer  of  Dunn  (Vroom),  600. 
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ATTORNEY  AND  CLIENT. 

1.  DLibarment  —  withdrawal  of  chargee  by  client.]  Criminal  proceedings 
having  Iseen  taken  by  a  client  against  liis  attorney  for  embezzlement  of 
the  client's  fundd,  and  upon  his  complaint  proceedings  having  also  been 
taken  to  disbar  the  attorney,  a  settlement  wad  made,  and  the  client  con- 
sented to  the  entry  of  uoL  pros.  HM,  that  this  did  not  prevent  the  dis- 
barring of  the  attorney.     In  re  Davies  fPenu.  St.),  729. 

3.  Retainers— custom.]  There  is  no  custom  in  Maine  to  charge  retaining  fees 
in  contested  cases,  so  general  as  to  warrant  a  recovery  therefor  over  and 
above  ordinary  charges  covering  all  services  rendered.  McLdlan  v.  Hay- 
/(?r(f(Me.).  343. 

BAILMENT. 

Qratuituoua  ~  negligence.]  S.,  a  guest  of  N .,  deposited  with  N.  for  safe- 
keeping, without  reward  or  profit,  several  United  States  coupon  bonds  of 
the  aggregate  value  of  $4,500.  These  bonds,  with  the  knowledge  and 
consent  of  S.,  N.  deposited  in  a  bos  where  he  kept  his  own  valuables, 
which  he  locked  and  placed  in  the  drawer  of  a  bureau  in  his  bed-room, 
which  drawer  he  also  locked.  N  ,  without  the  knowledge  or  consent  of  S., 
took  one  of  the  bonds  and  hypothecated  it  as  security  for  a  debt  upon 
which  he  was  liable.  Thereafter  a  thief  entered  the  house  of  N., 
broke  the  lock  of  the  drawer  and  that  of  the  l>ox,  and  stole  the  bonds  of 
S.  and  the  papers  of  N.  therefrom.  HeUl,  that  N.  was  not  liable  to  S.  for  the 
bonds  taken  by  the  thief.     Sc/iermer  v.  NeurcUh  (Md.),  397. 

BANK. 

I.  niagal  — personal  liability  of  president.]  One  who  assumes  the  presidency 
of  a  bank  without  legal  organization  is  responsible  for  losses  incurred  by 
third  persons  in  its  management  by  the  subordinate  officers,  although  he 
supposed  the  bank  was  legally  constituted,  was  ignorant  of  its  condition, 
and  did  not  actively  participate  in  its  management.  IlauMer  \ .  TaU  (i^ , 
C).  689. 

2.  Iiiability  fpr  fraud  of  officers.]    Plaintiff,  a  depositor  in  a  National  bank . 
requested  a  certificate  of  deposit,  drawing  interest,  for  a  portion  of  h* 
deposit.    The  teller  gave  him  a  certificate  purporting  to  be  issued  by 

k  Co., a  private  banking-firm,  and  informed  him,  in  presence  of  the  ca^' 
of  the  bank,  that  this  was  the  bank's  certificate,  upon  which  assurar 
plaintiff  accepted  it.  The  members  of  the  firm  were  the  managing 
of  the  bank,  but  had  a  separate  place  of  business  in  the  same  to^ 
that  the  bank  was  liable  to  the   plaintiff  for  the  amount  of  1 
Sleckel  v.  First  National  Bank  of  Allentown  (Penn.  St.),  758. 

3.  National  —  forfeiture  for  usury  —  limitation.]    In  an  a'- 
court  by  a  National  bank  upon  a  note  upon  which  the  bf 
usurious  intevest,  the  defendant  may  set  off  the  forfeitu 
National  Bank  Act,  although  the  suit  is  in  another  St' 
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the  note  wmBdisoonnted,  and  more  than  two  yean  after  the  diMoont    Amt 
NatUnuU  Bank  of  PeUri>orough  v.  CMds  (Biass.).  474. 

8U  0BBTOR  AND  CREDITOR,   750. 

BANKRUPTCY. 

I.  Hiirharge  ^  new  promiie.]  To  revive  a  debt  diadiaiged  in  banknipt<7, 
there  mast  be  a  distinct  and  specific  promise.  A  mere  acknowledgment 
of  the  debt,  although  implying  a  promise  to  pay,  is  not  sufficient.  BigffB  ▼• 

Moberts  (N.  C),  692. 

S.  '  Fldadary  charactsr  "  —  factor.  J  A  debt  for  money  dae  from  a  factor  to 
his  prindpa]  is  not  created  while  acting  in  a  "  fidndary  character,"  and  is 
discharged  in  bankruptcy.    Scott  v.  Porter  (Penn.  St.X  719. 

BAR. 
See  JuDGMBNT,  668. 

BASTARD. 

UMritaaoe.]  A  bastard  cannot  inherit  from  his  mother's  apcestow.  JmekBon 
▼.  Jaekeon  (Ky.),  346. 

BET. 

See  Waorr,  774. 

BETTERMENT. 
See  Marriage,  694. 

BILL  OF  LADING. 

IMIwy  Cor  pre  siriiting  debt]  The  indorsement  of  a  bill  of  lading  and  the 
delivery  of  the  goods  in  consideration  of  a  pre-existing  debt  is  valid  as 
against  a  subsequent  innocent  purcliaser  of  the  goods,  whether  such  transfer 
was  in  payment  or  as  collateral  security.    SkiUing  v.  BoUmm  (Mo.),  087. 

BILLS  AND  NOTES. 
^S^  Nbgotiablb  Imbtrumrnt. 

BONA  FIDE  PURCHASER. 
See  Accession,  251 ;  Nbgotiabus  iNSTRuiuurr. 

BOND. 
On  injunction.]    See  Damages,  5. 

BOUNDARY. 
See  Deed. 

BURIAL  AND  BURIAL  PLACE. 

I.  fixolnsive  light  of — disturbance  of — measure  of  damhges.]  The  plaintiff 

as  a  member  of  a  society,  acquired  an  exclusive  right  of  burial  in  a  certain 


INDEX,  831 

BUBIAL  AND  BURIAL  PLACE  ^OMfonadL 

lol  so  kng  as  the  groand  should  remahi  a  oemetery.  The  defendant, 
wtthoat  his  consent,  buried  a  child  in  that  lot.  HM^  that  an  action  of 
trespass  gtiotv  dawiam  f  regit  would  lie,  although  the  plaintiff  had  with- 
diawn  from  the  society.  The  defendant's  conduct  being  maliciouB,  puni* 
tiTe  damages  were  pn^r.    Smith  ▼.  Thomp§on  (Md.)>409- 

&  9MI^  of  husband  as  to  wile^  intennient.]  If  a  husband  consented  to  the 
burial  of  his  wife  in  a  lot  owned  bj  another,  but  not  freely,  nor  with  the 
faitention  or  understanding  that  it  should  be  permanent,  a  court  of  equity 
may  permit  him  to  remove  her  body,  and  the  coffin  and  tombstones  fur- 
nished by  him,  to  his  own  land,  and  may  restrain  interference  with  such 
removal.     Wdd  v.  WaUc^r  (Mass.),  465. 

3w  Tsxatloa — e»eBq;itlon  —  sewer.]  A  cemetery  was  exempted  from  taxation, 
and  it  was  forbidden  to  open  any  street,  lane  or  road  through  it.  HMi 
that  lots  in  the  cemetery  along  the  line  of  a  street  were  exempt  from 
assessment  for  building  a  sewer  in  the  street.  OUioe  Omuitrjf  Campan§ 
r.  OUif  qf  PhOadelphia  (Penn.  St.).  733. 

8ee  Nuisance,  14, 

CANCELLATION. 
€M%9gKtf.}  8e$  Wnx»  758 

See  Insubancb,  702. 

GARRIEa 

I.  Bmrdsn  olprool]  Where  a  passenger  by  railway  is  injnred  by  an  accident 
caused  by  the  washing  away  of  the  embankment,  the  occurrence  of  the 
accident  is  presumptive  evidence  of  the  carrier's  negligence,  and  this  rule 
applies  to  a  lessee  of  the  railway.  Philadelphia  d  Beading  BaHroad  Cb. 
V.  Anderean  (Penn.  St.),787. 

ft  Negliganoe  — iBsaflUsmt  railway  bed.]  Where  a  passenger  by  a  railway 
is  injured  by  an  accident  caused  by  the  washing  away  of  the  embank- 
ment, the  carrier  is  not  relieved  from  liability,  although  the  embank* 
ment  was  constructed  by  a  competent  engineer,  and  the  washing  away 
was  the  result  of  an  unprecedented  storm,  provided  the  provision  te 
dniiMge  at  the  point  in  question  was  defective.    Jd, 

CERTIFICATE. 
See  Ebtoppbl,  680. 

CHABITY 
See  Will,  445. 

CHATTEL  MORTGAGBL 
See  MoRTOAGB. 

aVIL  DAMAGE  ACT. 

1.  AoliOtthiy  Jwatband  for  intoadoation  of  wife.]  Ahosband  may  maintain— 
aotioD  under  the  Civil  Damage  Act,  for  injury  to  his  **  means  of  support " 


CIVIL  DAHAQE  ^CF  —  CtmtintucL 
bj  the  latoiiotioD  of  his  wife,  nused  by  the  defendaot.     Moron  v.  OoMt 
•M'n  (Umb.).  44S. 
8.  Death  of  hmbattd.j  Under  tUe  Civil  Danu^  Act,  a  wife  oddoI  maiDtsia 
an  action  far  tlie  deatli  of  her  hastwad,  caased  by  IntOKicatiDg-llqaor  aoid 
him  by  the  defandanl.     Barrett  v.  Dolaa  <MaM.}i  456. 

CLUB. 

&aCRiiiiNAU  Law,419. 

COMPROMISE. 

,Sto Surety.  34a. 

CONFESSION. 

OfthfrapWBOn.]  AsCbihinai.  Law,  636,    ' 

CONSIDEBATiOK. 
See  Bill  of  Lading,  587. 
CONSTITUTIONAL  LAW. 
1.  Oompening  ona  to  give  tMtimony  againat  himaelC]     A  atatate  pToriding 
for  the  compulsory  examination  by  a  judgment  creditor,  of  his  debtor,  on 
oath  aa  to  property   which  the  creditor  alleges  he  has  fraudnleatly  cnn- 
cealed,  auch  fraudulent  concealment  being  a  criminal  niisdetneaoor,  and 
the  statute  not  providing  against  the  aseof  the  testimony  on  a  prosecution 
for  such    misdemeanor,   held,  nnconstltutional .     Hdrilman   r.  Kaufman 
(Penn.  St.),  803. 
3,  Ordinance  for  aelllng  stray  h^i-]     An  ordinance  authorizing  the  marshal 
of  a  town  to  seize  and  sell  itray  hoga  without  notice  to  the  owner  ii  an- 
oonstitatlonai.      Varden  v.  Jfuunt  (Ey.),  308. 

3.  Btatnt«  extending  time  for  proaecutloo  of  ofinaes  already  barred.]  A 
statute  extending  the  time  previously  limited  tor  the  prosecution  of 
uiminal  offenses  Is  void  as  to  offenses  upon  which  the  time  previously 
limited  has  already  run.    Moore  v.  State  (Vroom),  558. 

4.  Taxatlottofproduotsof  otberBtataa.]  A  tax  imposed  by  the  State  of 
Louisiana  on  coal  brought  there  from  Pennsylvania  for  sale  is  not  nn. 
coDStltulional  B8  Impairing  the  immunittesand  privileges  ot  citiiens  of 
Pennsylvaala.  as  a  regulation  of  commerce,  or  as  levying  a  duty  on  an 
import.     Broicrt  v.  Hoyigton  (La,  Ann.),  284, 

6. eqttallty  of.]     A  licenHs  tee  may  be  exacted   by  a  city  from  keepers 

of  privato  marketg,  although  none  i.t  imposed  on  persons  selling  the  like 
articles  in  (he  public  markets  ot  the  city,  CUyof  NeiD  (Mean*  v.  Dubarrg 
(La.  Aim,  ■.  373. 

&  Tonnage  duty — regulation  of  oommercs,]  A  city  ordinance  requiring  a 
license  fee  from  owners  of  tow-boats  runuing  on  the  MiSBlssippi  river  to 
and  from  the  Gulf  of  Mexico  does  not  impose  a  duly  ou  tonnage,  and  is 
not  aregiiiiiiion  of  inmmerce,  and  ia  therefore  not  unconstitutional.  (Sly 
qf  New  UrUiiiui  v.  Eclipee  Toie-Boat  Qom^ny  (La.  Aon.),  379. 
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CONTEMPT. 

Joitice  of  peace  —  power  to  ptmish  for.]    A.  justice  of  the  peace  has  no  in- 
herent power  to  commit  for  contempt.    Bhinehart  v.  Lance  (Vroom),  5^. 

CONTRACT. 

L  To  Indoneu]  An  action  lies  for  breach  of  a  promise,  made  upon  considera- 
tion, to  indorse  a  note.     Smith  v.  Easton  (Md.),  859. 

2.  Onanmty  —  ooiudderation.]  A  promise  to  guarantee  a  debt  alreadj  doe, 
made  in  consideration  of  the  forbearance   of  the  creditor  to  attach  the 

•  debtor's  goods,  is  void  where  there  was  no  valid  ground  of  attachment.  M, 

3.  Joint — demand  for  perfonBanca]  Where  the  performance  of  a  joint 
oontimct,  not  of  a  partnerehip,  nor  a  negotiable  instrument,  depends  on 
demand,  a  demand  on  one  of  the  contractors  is  sufficient.  Bhind  ▼. 
^ndman  (Md.),  402. 

4.  Pafalic  poUoT'  <—  ezdnslve  emplo3nnent  of  forry — restraint  of  trader]  A 
railroad  company  needing  a  ferry  to  complete  transportation  at  its  terminus, 
agreed  with  a  ferry  company  to  give  it  all  its  ferrying  business  at  that 
point,  and  not  to  employ  any  other  ferry.  The  ferry  company  agreed  to 
furnish  the  requisite  facilities,  and  transact  the  business  promptly  and 
with  dispatch.  Ifeld^  not  void  as  against  public  policy  or  in  restraint  of 
trade.  Wiggins  terry  Company  v.  Chicago  A  Alton  Railroad  Co.  (Mo.), 
519. 

6. public  office.]  The  plaintiff  and  a  candidate  for  the  office  of  tax 

assessor  agreed  that  if  the  latter  was  elected  he  should  appoint  the 
former  his  chief  deputy,  at  a  salary  of  $2,500,  to  be  paid  from  the  fees  and 
perquisites  of  the  office,  and  the  latter  should  become  his  official  bonds- 
man, and  perform  all  the  duties  of  the  office  except  those  relating  to  the 
poll-tax.  Hdd  void,  as  against  public  policy.  Robertson  y.  Robinson  (Ala.), 
17. 

6.  Subatitutton.]  A.,  being  indebted  to  C,  gave  him  a  written  order  on  B., 
for  goods  which  B.  had  contracted  to  deliver  to  A.  B.  accepted  the  order. 
BMt  that  C.  could  not  maintain  an  action  on  the  contract  against  B.  Rogen 
V.  Union  SLone  Company  (Mass.),  478. 

Of  wtfs  for  neoMMiies.]  See  Marriaob,  674. 

See  Sunday,  191. 

CX)NTR  ACTOR. 

See  Negligence.  468. 

CONTRIBUTORY  NEGLIGENCE. 
See  Animals,  76;  Neoligbncb. 

CORPORATION. 

2.  Oonstmotive  notioe  to.]  A  trustee  of  a  baniL,  who  was  also  an  attomef 
had  actual  iLuowledge  of  an  existing  unrecorded  deed  of  lands.  With 
tliat  iLnowledee  he  as  such  attorney  afterward  wrote  and  took  an  acknowl- 
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CORPORATION  —  Continued. 

edgment  of  a  mortgage  on  the  name  laiids  from  the  same  grantor  to  the 
bank,  and  the  deed  was  recorded,  //eld,  that  the  hank  was  not  chargeable 
with  his  knowledge  unless  the  fact  was  in  his  mind  at  the  time,  nor  unless 
he  was  acting  for  the  bank  in  the  making  of  the  mortgage.  FiUrfield 
Savings  Bank  v.  Chase  (Me.),  819. 

8.  LtbeL]  A  corporation  is  liable  to  an  action  for  libel.  McDmTnoU  ▼•  Bw-- 
ning  Journal  (Vroom),  606. 

S.  BdaUcious  proseoutioii.]  A  savings  bank  is  liable  to  an  action  for  mali- 
cious prosecution.     Eeed  v.  Home  Savings  Bank  (Mass.),  468. 

4.  Officer,  compeDsation  of.]  An  officer  of  a  corporation  cannot  recover  of 
the  corporation  for  his  ordinary  official  services  except  bj  virtue  of  a 
special  contract  for  compensation.    CHHtBen^s  Nat,  Rk  v,  EXUaU  (Iowa),  167. 

COUNSEL. 
Pees  cf^  as  damages  on  Injunction  bond.  J  See  Damaobs,  5. 

COVENANT. 
^  assume  mortgage.]    See  Mortgage,  617. 

CRIMINAL  LAW. 

1.  AVortion — quickening.]  At  common  law  abortion  could  not  be  oom« 
Piitted  until  the  woman  was  quick  with  child.  MiteheU  v.  CommanweaUh 
(Ky.),  227. 

fl.  Assault.]  Defendant  advanced  from  the  opposite  side  of  a  street,  some 
twenty  steps  distant,  with  a  stick  and  open  knife,  cursing  and  threatening 
to  kill  the  complainant.  The  complainant  retreated  into  a  store,  and  re- 
mained  there  two  or  three  hours,  the  defendant  meanwhile  walking  up 
and  down  in  front  of  the  store  and  threatening  to  whip  him  if  he  came 
out.     If  eld  an  assault.    State  v.  Martin  (N.  C),  711. 

3.  Confessions  of  third  persons.]  On  a  trial  for  murder,  a  letter  written  by 
another  to  a  third,  containing  expressions  possibly  capable  of  being  con- 
strued as  a  confession  that  the  writer  committed  the  murder,  is  incompetent 
as  evidence  for  the  prisoner  ;  and  so  of  like  conversation  overheard  be* 
tween  other  persons,  not  constituting  any  part  of  the  res  gesi<B,  and  not 
distinctly  purporting  to  be  connected  with  the  crime  in  question.  Qreen» 
field  V.  People  (N.  Y.).  686. 

4.  Zhridonce — dying  declarationB  exculpating  aoouaad.]  Dying  dedan- 
tions,  not  part  of  the  res  gesta^  are  not  competent  in  exculpation  of  tbt 
accused.    Moeek  v.  People  (111.),  88. 

ft. testimony    of    non-expert  as    to    blood    stains.]      A    non-expert 

witness  is  competent  to  testify  that  certain  stains  were  blood.  Oreen^ 
field  y.  PeopU  (N.  Y.),  636, 

€•  Fraud  in  election.]  Fraud  in  an  election  of  public  officers  is  indictable 
at  common  law.     Commonwealth  v.  Mr.Hale  (Penn.  St),  808. 
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CRIMINAL  LA  W  - 

"7.  Homicide —  negligence  —  physician.] 

patient  honestly  and  to  the  best  of  his  i 
le  for  his  death   from   the  medicim 
(Iowa),  187. 

8. somnambulism.]    On  a  trial  for 

and  suddenly  awakening  him,  by  oni 
is  competent  to  show  that  the  defendan 
had  recently  lost  much  sleep,  and  had  i 
other  than  the  deceased.     Fain  v.  Conn 

9.  Indifference  of  prisoner.]     Where  a 
dered  his  wife,  it  is  competent  to  show  t 
indifference  immediately  after  the  homi 
6S6. 

10.  Iittceny  —  artifice  —  title.]  If  conspi 
duce  one  to  Intrust  money  to  one  of  tl 
f  ul  game  in  whicli  it  was  impossible  for 
the  money,  this  is  larceny.     Miller  x.Q 

a1. by  bailee,]    The  owner  of  horses 

an  agreement  that  the  defendant  was 
the  property  of  the  owner  till  paid  for. 
period  if  not  paid  for.    The  defendant 
them.    Held  not  larceny,  nor   larceny  1 
wealth  {Penn.  St.),  762. 

IX lost  property  —  ignorance  of  law 

person  for  larceny  of  lost  property,  e^ 
colored  people  in  that  vicinity,  that  los 
cate  the  ownership  belongs  to  the  findt 
(Ma),  515. 

13.  Lottery.]  Proprietors  of  a  newspaper  of 
tion,  and  gratuitously  gave  to  every  nev 
to  participate  in  a  distribution  of  prizi 
by  lot.     Held  a  lottery.     State  v.  Murrij 

1^  Nuisance  —  profane  swearing.]  Profs 
in  the  hearing  of  citizens,  continued  foi 
single  occasion,  is  an  indictable  nuisau 

16.  Once  in  Jeopardy  —  discharge  oi  Jury. 

indicted  for  assault  and  battery,  they  pi 
judge  discharged  the  jury  pending  the  1 
because  one  of  the  jurors  was  discove 
zance  in  the  cause  entered  i  jto  by  one  < 
Held  bad.     Commonwealth  v.  McCormick 

16.  Seduction  —  chaste  character  —  presui 
d  action  of  a  woman  of  "  good  repute  fo 
tively  prove  such  reputati^^j      ZoWafci 


CRIMINAL  LA.W— Continued. 

17.  SaUing  Intoxicating  Uqnon  —  aoolal  dnb.]  The  offlcen  of  a  aocial  clob. 
whose  steward  furniBties  the  members  with  food  sail  with  beer  bf  the 
glaoa,  at  a  fixed  price,  to  be  conaumed  &t  the  club,  the  mooe;  ao  receirad 
being  expended  for  the  expeiiBeflOf  the  clab,  are  Dot  guiltj  of  "  Belling" 
beer  within  the  meaning  of  an  eiciae  law.     Seim  t.  ^aU  (Hd.).  411). 

!&•  BiBteBoe  to  iiopilaoauimat  —  aaoapa.]  Where  one  Mntanaid  to  impcisM- 
ment  at  hard  labor  escapee  tud  is  recaptured,  Uie  time  of  hie  abaenra 
cannot  be  credited  on  the  term  of  imprisonment  In  MaU&r  cf  Bdmardi 
(Vroom),  610. 

18.  Bn^enaton  of  — ntmoe.]  On  conviction  of  maintaining  a  nnlaknoe  the 
ooart  Buspended  sentence,  on  prnvmeDt  of  costs,  ao  long  as  tha  defend, 
•nt  Bhoald«b«te  theDDlBanee.  At  a  sabsequenl  term  the  cooit  ImpOMd 
WDtence  of  iinprlaanment  and  payment  of  costs.  Bold  void.  SMe  v. 
AMg  (Troom),  547. 

See  E\-iDKHCE,  38. 

CUSTOM. 
iSm   ATTOBKBr  AND  CLIEKT,  343  :   EvtDENCE,  170  ;  EXBCDTOR  AKD  ADMDI' 

I9TBAT0R,  406 ;  Water  and  Watkrcochsr,  785. 

DAMAGES. 

1>  IqlonoUon  bond  —  oounael  f«M.]  In  an  action  <m  an  Injanction  bond, 
oonnsel  fees  are  recoverable,  as  part  of  the  damages,  tor  servicee  in  ill 
tlie  courts,  but  onlj'  for  services  in  procuring  the  dissolution  of  theinjanr- 
tion.     BolUiig  v.  lb(e(AI«.),  5. 

X  Maaanre  of pledge  by  footor  of  prlnolpal'a  goods.']     Where  a  factor 

pledgeii  the  goods  of  his  principal  for  Uis  own  debt  to  an  innocent 
pledgee,  the  principal's  recover/  must  be  reduced  \>y  the  unoant  das 
from  him  to  the  factor.  Firtt  Xnlioiud  Bank  of  LoaittUU  v.  Bogct 
(Kj.),  198. 

HeasDia  o£]  See  BuRiAt,,  409  ;  Lakdixird  and  Tekakt,  797;  VsiTDOR  ASD 
Purchaser,  374. 

Mitigation  In  trespaas.]    See  Trbbpabs,  3^7 . 

DEBTOR  AND  CREDITOR. 
Dlaoount  al  note  —  resoUdon  on  discovery  of  maker '■  Inaolvanoy.]     A  bank 
discounted  a  note  and  placed  the  proceeds  to   the  credit  of  the  borrower 
fJubseqneDtly  discovering  that  the  mabei  was  insolvent,  it  tendered  back 
the  note  and   refused  to   pa/  the   proceeds  to   the   borrower'a  I 
Held,  riglit.     Dougherty  v.  Central  Ifiilianat  Bank  (Penn.  St.),  750, 

DECLARATIOS3. 
Dying.]    See  Criminal  Law,  38. 

Sfe  EviHENrE,  .'526. 
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DEED. 

1.  BoimdMry*-8id#of rottd.]  Agrantof  1 
Bide  "  of  a  road  extends  to  the  center,  ii 
contrary  intention.    Low  ▼.  TitibiitU  (Mc 

&  Faba  daaciipUoiL]  A  mortgage  describ 
'  being  all  of  block  25,"  etc.  It  appear 
numbers,  bat  thej  were  in  another  bl 
intention  was  to  mortgage  the  block  ii 
in  block  25.  HM^  effectual  to  conv< 
(D1.X  61. 

Of  iasana  pcnoo.]    8m  Insanitt,  766. 

flfantod  WMMii'B.J    .Ste  BiABBUGB,  694. 


DELIVES 
Tb  oanrte.]    Bm  AasNCT,  706. 

.      DEMAK 
8m  Contrac 


Falaa.]    iSto]>nD,  61 


DB8CRIFI 

DEVIg] 
8u^w 


DISBARSd 

fiSdATTORKBT  AMI 

DISCHAI 
Of  Joy.]    8m  Cbimikal  Law,  423. 

Sm  Bankruptcy,  691 

DIVOR 
Sm  Mark 

DURE) 
Set  Neootiablb  In 

ELECT 
JVand  in.]    Sm  Criminal  Law,  80S. 

ESCA 
Sff-  Criminal 

ESTOPl 

Oivtlficato  that  mortgage  i,  vali«^]    A 
oath,  that  his  mortga^  j^  ^^]id,  and  ^ 
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ESTOPPEL  —  CanUnued. 

pofled  assignees,  and  that  he  has  no  defense  thereto,  is  estopped  from 
setting  up  the  usuriousness  of  the  mortgage,  as  against  those  assignees, 
or  their  assignees,  purchasing  the  mortgage  in  reliance  on  the  certificate. 
Weyh  V.  Baylan  (N.  Y.),  669. 

By  Judgment]    <Se«  Nbootiable  Instrument,  489. 

EVICTION. 
/See  Landlord  and  Tenant,  797. 

EVIDENCE. 

1.  Almanao.]  An  almanac  is  admissible  in  evidence  to  prove  the  hoar  of 
moon-rise  on  a  past  night.  Munshower  v.  State  (Md.),  414. 

2.  Declarations  of  agent]  In  an  action  against  a  railroad  com  pan  j  by  one 
of  its  employees  for  personal  injury  sustained  by  reason  of  the  inconi|>e- 
tence  of  a  section  foreman,  evidence  of  the  statement  of  the  defendants' 
roadmaster,  several  days  afterward,  that  the  foreman  was  incompetent,  is 
incompetent  to  show  knowledge  on  the  part  of  the  company.  McDermoit 
V.  Hannibal  ct*  St,  Joseph  Railroad  Company  (Mo.),  o26. 

3.  ** Immediately ." ]  W here  a  contract  is  to  be  performed  "immediately,** 
evidence  is  inadmissible  to  excuse  delay  in  the  performance.    Id. 

4.  Leading  questions  —  new  trial.]  On  a  criminal  trial  and  conviction,  where 
the  only  evidence  against  the  defendant  was  the  testimony  of  two  girl?, 
nine  and  eleven  years  old  respectively,  and  leading  questions  were  al. 
lowed  to  be  put  to  them  under  objection,  held,  that  a  new  trial  should  be 
granted.     Coon  v.  People  (111.),  28. 

6.  Memorandum  —  printed  report.]  A  newspaper  reporter,  called  as  a  wit- 
ness,  may  refresh  his  recollection  as  to  an  occurrence  in  his  presence,  by 
referring  to  the  report  of  it  printed  from  his  statement  made  at  the  time. 
Commonwealth  v.  Ford  (Mass.),  426. 

6.  Parol  —  instrument  signed  by  two  executors.]  Where  two  executors 
sign  a  release  of  a  mortgage,  parol  evidence  is  competent  to  show  that 
only  one  had  the  money.     McKini  v.  Aulhadi  (Mass.),  470. 

7.  of  custom  to,  contradict  contract.]  Where  a  contract  called  for  Early 

Rose  potatoes,  evidence  that  mixed  potatoes,  consisting  mainly  of  Early 
Rose,  were  generally  known  as  Early  Rose  potatoes,  is  inadmissible.     Id. 

8.  Telegrams — statute.]  A  telegraph  operator,  having  possession  of  a  tele- 
graphic dispatch,  may  be  compelled  by  a  party  to  it,  who  is  seeking  to 
prove  a  contract  by  it,  to  produce  it  in  court,  although  a  statute  forbids 
the  operator  divulging  its  contents  to  anybody  but  the  person  to  whom  it 
is  addressed.      Woods  v.  ^l/t//**/' (Iowa;,  170. 

9.  A  copy  of  a  telegram,  received  at  the  office  of  its  destination,  is  not 

the  best  evidence,  and  is  only  receivable  on  proof  of  loss  of  the  original 
left  at  the  tranamittini^  office,  and  that  it  ia  a  correct  copy  of  such  original 
Smiifi.  V.  HaMon  (Md.),  o.V). 
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EVIDENCE  —  Continued. 

1<X  Teitimony  of  deceased  witnees.]  Where  a  witness,  called  on  to  testify- 
to  the  previoos  testimony  of  a  deceased  witness,  cannot  recollect  the  very 
words,  he  may  state  in  his  own  language  the  facts  detailed,  as  Impressed 
on  his  mind  at  the  time.    Hepier  v,  Mt.  Carmel  Saving*  Bank  (Penn.).  818, 

Oi  agreemsiit  to  vary  UabUitjr  of  indoner.J  See  Neootiablb  Instbumbnt. 

101,  113,  353,  :3C. 
Of  notice  of  defect  in  street.  J  See  Municipal  Corporation,  d8. 
Presumption.]  See  Statutb,  340. 
Presumption  as  to  chastity.]  See  Criminal  Law,  610. 

See  Carrier,  787 ;  Criminal  Law,  38  ;  Vendor  and  Purchaser,  874. 

EXECUTOR  AND  ADMINISTRATOR. 

t 

1.  Agreement  to  arbitmte  —  statute  of  frauds.]  An  administrator  having 
brought  a  suit  in  his  representative  capacity,  the  parties  orally  agreed  to 
submit  the  subject-matter  to  arbitration,  and  that  if  the  award  proved  sat* 
isfbctory  each  should  pay  half  the  costs,  but  if  unsatisfactory,  the  party 
refusing  to  accept  should  pay  all  the  costs.  The  arbitration  was  executed, 
the  administrator  refused  to  accept  the  award,  prosecuted  the  action  to 
judgment,  and  the  defendant  paid  the  costs  and  sued  the  administrator 
individually  for  repayment.  Held  maintainable.  Hotderbaugh  v.  Turpin 
(Ind.).  124. 

2^  Foneral  expenses.]  Horse  feed  and  dinners  furnished  to  persons  attend- 
ing a  funeral,  without  the  request  of  the  executor  or  administrator,  are 
not  proper  funeral  expenses  to  be  paid  out  of  the  estate,  and  cannot  be 

made  so  by  neighborhood  usage.    S/iaeffer  v.  Shaeffer  (Md.),  406. 

See  Evidence,  470. 

EXEMPTION. 
Ttom  taxation.]    See  Bitrial  Place,  7S3. 

FACTOR 
See  Bankruptcy,  719. 

FERRY.  • 

Bxolushre — owner  of  goods  transportlog  them.]  One  may  lawfully  transport 

his  own  goods  habitnaJly  in  his  own  boat  where  another  has  an  exclusive 

right  of  ferry.    Alexandria^  Warsaw  A  Keokuk  Ferrjf  Com/pany  v.  Wisch 

(Mo.),  685. 

See  Contract,  519. 

FIXTURES. 

in  walL]  Mirrors  set  in  walls  of  a  dwelling-house,  the  frames  cor- 
responding with  the  cabinet-work  of  the  rooms,  and  some  of  the  frames 
being  arranged  for  hat  racks  and  umbrella  stands,  and  the  removal  of 
which  would  leave  the  walls  unfinished,  are  fixtures  upon  which  a 
mechanic's  lien  will  attach      Wa»^  ^-  ^^po^^rifik  (N.  Y.),  674. 
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FORGERY. 

Ae  NBaOTIABLB  Ilf STRUMXNT,  6001 

FORMER  ADJUDICATION. 
JSee  Judgment,  668. 

FRAUD. 

Oomreyanoe-^prcfianiioe  of  oNditor.]  A  creditor  may  lairfiilly  take  iMom 
his  debtor  a  oonyeyance  with  the  honest  paipoae  of  eeeoriag  hiBOwn  debi» 
although  lie  knows  that  it  is  intended  to  hinder  and  delaj  other  creditorB. 
ShsUey  ▼.  Booths  (Mo.).  481. 

In  eleotioii.]    See  Criminal  Law,  806. 

Pkindpal'i  liability  iar  ag«nt*s.  ]    See  Agbnct,  S81. 

A9Bank,758;  Insurance, 584;  Homestead, 1;  Mortqaos^  160;  NaoonABLB 

Instrument,  728;  Surbtt,  248. 

FRAUDULENT  OONVETANCB, 
See  Fraud.  481. 

FUNERAL  EXPENSES. 
See  Executor  and  Administrator,  406i 

GAMBLING. 
Oto  fidr-gKomul.]  ^Sm  Injunction,  90. 

GIFT. 

1.  Oansa  mortis— dallvwy.]  &,  bemg  ill,  gave  C.  a  written  order  on  a 
saTings  bank  for  the  payment  to  C.  of  a  deposit  standing  in  the  bank  in 
the  name  of  8.  A  memorandum  was  subjoined,  that  "  the  book  must  be 
sent  with  this  order."  The  book  being  in  the  possession  of  G.,  S.  at  the 
same  time  gave  C.  a  written  order  for  it.  C.  presented  the  order  for  the 
money  to  the  bank,  without  the  book,  and  the  bank  refused  to  pay  it 
without  the  production  of  the  book.  8.  died  three  months  later,  at  a 
difierent  place,  but  whether  of  the  same  disease  did  not  appear.  In  an 
action  by  C.  against  the  administrator  of  8.  for  the  deposit,  it  not  appearing 
that  C.  ever  had  the  book  or  ever  tried  to  get  it,  held,  there  could  be  no 
recovery.     CoTieer  v.  Srunoden  (Md.)»  368. 

2.  Savings  bank  deposit]  A.  deposited  money  in  a  savings  bank  in  the  nacie 
of  B.  without  any  declaration  of  trust  ootemporaneously  or  subsequently, 
and  not  in  view  of  death,  and  retained  the  deposit  book  until  his  death. 
//eld  not  a  gift  of  trust.  RoHdnaon  v.  Ring  (Me.),  806. 

GUARDIAN  AND  WARD. 
See  Surety,  24a 
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GUABANTT. 

NoliM  e£  aoocplaBM.]  A  goarantor  is  entitled  to  noliee  diat  hie  gnanuity  is 
ecoepted,  anleee  sadi  notice  is  implied  from  the  tnyouwetion.  Thomp$on 
▼.  Qiowr  (Kj.),  220. 

^Nbgotiablb  Instrvmbut,  06S. 

HIGHWAY. 

Obetruotton — nnisanoe.]  A  stage-ooach  stopping  for  an  nnieaaonable  time  on 
a  public  highway,  in  front  of  and  obetmcting  the  entrance  of  a  camp- 
meeting  ground,  is  a  nuisance,  and  maj  be  remoTed  by  those  who  are  in- 
oonvenienced,  or  by  a  deputy  sheriff.     Tiimer  ▼.  HoUsanan  (Md.),  861. 

HOMESTEAD. 

1.  Tdfamtary  conveyance  d,  as  against  orediton.]  A  voluntaiy  couTeyance 
hj  a  debtor  of  land  in  which  he  has  a  right  of  homestead  is  not  oon- 
stmctiTely  fraudulent  as  to  his  creditors,  but  on  his  death,  leaving  jieither 
wife  nor  child,  they  may  subject  it  to  their  claims.  Fdtaua  ▼.  LewU  (Ala.),  1 . 

ft  mib  sepmtad  from  husband.]  A  wife,  permanently  separated  from  her 
husband  by  agreement,  after  his  neglect  to  support  her,  may  acquire  a 
homeetead.    KenUy  v.  ffudOwn  (111.),  81. 

HOMICIDE. 
See  Cbixinal  Law,  187, 218. 

IGNORANCE  OF  LAW. 
See  CBmiNAL  Law,  515. 

INDORSEE. 

Aw  NsaOTIABLB  IN8TRUMBNT,101,  118i 

INFANCY, 
See  Master  akd  Servant,  457. 

INJUNCTION. 

1.  To  TCttrain  gambling  on  fidr-ground.]  In*absence  of  proof  of  peeoniaiy 
injuiy  to  the  complainant  or  the  association,  an  injunction  will  not  issue 
at  the  suit  of  a  stockholder  in  an  incorporated  fair  association,  to  restrain 
the  company  and  its  officers  from  permitting  gambling  on  the  grounds  for 
a  pecuniary  reward.     Cope  v.  District  Fire  Aseoeiatian  of  Flora  (111.),  80. 

See  MuinciPAL  Corporation,  272 ;  Nuisance,  704. 

INSANITY. 

l>8ad—r«vocaUon— restitution.]  An  insane  grantor,  whose  insanity  was 
known  to  the  grantee  at  the  time  of  the  grant,  and  who  has  not  ratified 
his  conTeyance  after  restoration  to  reason,  may  avoid  the  couT^yance 
witliont  restitution.     Oratoford  v.  Scovdl  (Penn.  St.X  706. 

See  NseoTiABLB  Instrument,  8^. 
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INSURANCE. 
1-  Accidantal  lalMeatmctiott.]  A  policy  ot  lite  insurancA,  conditioned  to 
be  void  it  the  insured  ehonld  "  die  b;  hia  owd  h&tid  or  &ct,  TolautarT  or 
otherwise,"  U  not  avoided  b;  bia  inaoMntly  taking  a  fatal  overdoae  of 
medicine,  while  sane.  Penfold  v.  Unioerial  Life  In»uriiiu:e  Company  (N. 
Y.J,  880. 

3.  Agwit —  power  to  bind  company,]  An  iDBurance  agent,  trith  power  to 
solicit,  receive  qdc)  report  applications,  has  no  power  to  accept  them,  or  to 
bind  his  company  l)y  stating  that  the  risk  attached  at  a  certain  moment. 
Stockt'm  V.  Firemtn'i  Jntararice  Company  (La,  Ann.),  377. 

a.  to  ohanga  or  walwe.]  Conditions  in   respect  to  notice  and  proofs  of 

loss  mar  he  waived  b;  an  agent  bf  parol,  in  spite  of  a  prnvinion  that  no 
agent  can  change  tlie  terms  or  conditions  and  the  same  shall  not  be 
changed  or  waived  eicept  in  writing  signed  by  the  president  or  secre- 
tary.   Caraon  v.  Jer»ey  Citg  Firt  Inturance  Cv.  (Vroom),  384. 

4.  -Z —  general,  power  to  'waivo  condition.)  Where  a  policy  of  insurance 
provides  fur  forfeiture  in  cose  of  non-payment  ot  premiums  at  the  stipu- 
lated time,  and  that  uo  alteration  or  waiver  of  any  condition  shall  be 
valid  "  ualesa  mode  at  the  head  office  and  signed  by  an  officer  o[  the  com- 
pany," an  oral  eitenaion  of  the  time  of  payment,  by  a  general  agent,  at 
another  place,  is  invalid.  Marvin  v,  i'niverml  Li/(  Iita'irance  Companf 
(S.  V.),tt57. 

9.  Oanc«Ilation  —  mntoal  company.]  An  insurance  b;  a  mutual  company 
may  be  cancelled  by  agreement  of  the  parties,  and  the  insured  is  not  liable 
to  assessment  on  his  premium  notes  (or  eubsequently -contracted  indebt- 
edneBS.     Akert  v.  ffl(e(Penn.  St.),  793. 

6.  Delivery  of  policy.]  Delivery  of  a  policy  to  an  agent  authorized  to  de> 
liver  it  to  the  insured  and  receive  the  premium,  and  his  delivery  of  the 
policy  to  the  insured  and  acceptance  of  a  note  for  the  premium  and 
procuring  a  discount  of  tbe  same  for  liia  own  account,  without  paying 
the  premium  to  the  principal,  constitutes  a  valid  insarance,  in  spil«  of  a 
provision  in  the  policy  that  such  agent  shall  be  deemed  the  agent  ot  the 
Insured,  and  that  the  insurer  shall  not  be  liable  uutil  be  actually  receive* 
the  premium.     Carton  v.'  Jersey  City  Fire  Insurance  Co.  (Vroom!,  584. 

T  Fraud.]  Under  a  condition  that  "all  fraud  by  false  sweariug  or  other 
wise  shall  cause  a  forfeiture,"  etc.,  mere  mistake  or  innocent  over-valu- 
ation does  not  constitute  a  defense.  Curaon  v.  Jersey  City  Fire  Inturanee 
Co.  (Vroom).  ,194. 

8.  " Grain "  — flajt  ]  A  stack  of  fla*,  raised  solely  for  seed,  is  "grain  in 
stack,"  within  the  meaning  o(  an  insurance  policy.  lleaiU  v.  WatrrUiyit 
Fire  Tnfuranee  Company  (Iowa),  174. 

5.  Habits  of  sobriety.]  An  applicant  for  insurance  on  hisown  life  answered 
in  the  application  that  hia  habits  then  were  and  always  had  been  sobw 
and  temperate,  and  agreed  that  the  policy  should  be  held  void  it  any  un- 
true answer  should  have  been  made.     Hdd,  that  this  answer  being  In  t«* 
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INSURANCE  - 

untrue,  the  policy  was  void,  althouc 
and  with  no  intent  to  deceive.  liar 
Company  (La.  Ann.),  294. 

10.  Husband  for    wife  —  statutory  cc 

any  married  woman  to  insure  her  hi 
claims  of  his  creditors,  to  an  amou 
not  exceeding  $300  paid  by  him,dc 
solvent  husband's  life  to  any  amou 
ceeding  that  sum  are  paid  by  him  \% 
the  prc>cf*t*ds  will  be  apportioned  ac( 
creditors.     Pnllhy,  Rvbison CSlo.),  ' 

11.  Bliarepresentation  —  a4justment.] 
adjusted  and  promised  to  pay  a  1o 
misrepresented  his  title  to  the  pr 
the  policy,  according  to  its  terms,  ^ 
might  have  its  promise  and  the  p 
Barrutt  (Mo.).  517. 

12.  Notice  of  loss  —  mailing.]     Where 
notice  of  losses  shall  forthwith  be  { 
the  mailing  of  such  notice,  properl, 
of  service.     Susquehanna  Mutual 
nock  Toy  Company^  Limited  (Penn. 

13.  Ownership.]  On  an  application  fo 
ship  of  the  premises  is  not  brokei 
Carson  v.  Jersey  City  Fire  Insurant 

14.  **  Vacant  or  unoccupied."]  A  fin 
cupied  to  the  knowledge  of  the 
with  its  outbuildings  and  farm 
farm,  together  with  the  furniture 
with  a  condition  that  the  policy  sh 
premises  become  vacant  or  unocci 
thirty  days,*'  without  consent.  At 
was  living  in  the  dwelling-house,  1 
furniture,  in  charge  of  his  farmer, 
farmer's  family  aired  the  dwelling- 
wife  visited  it  once  a  fortnight.  T 
tome  of  its  outbuildings  were  bun 
Held,  that  the  insurance  was  forfe 
ance  Company  (N.  Y.),  644. 

15.  Warranty  —  unanswered  question 
brances  constitutes  no  warranty. 
(Vroom),  584. 

INTEl 

See  Municipal  C 
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JEOPARDT. 
See  Cbixinal  Law,  43S. 

JUDGMENT. 

FoiBMr  ->  b«r.]  A  former  jadgment,  in  an  action  of  dAooageB  for  wnmgtni 
ditdiAi^  from  employment  before  expiration  of  the  term  of  aonpioe.  Is 
not  a  bar  to  a  snbeeqaeot  action  for  wages  earned  and  doebetoe  tho  dia- 
charge.    Perrjf  v.  Diekerem  (N.  Y.),  6«8. 

Bitoppal  by.]    Su  Nbgotiable  Instrument,  489. 

» 

JURY. 
DIaohaifa  oC]    8u  Criminal  Law,  423. 

JUSTICE  OF  PEACE. 
Fowtr  to  pnnlih  for  contempt.  ]    See  Contempt,  003. 

LANDLORD  AND  TENANT. 

1.  Bvlotion  —  meanire  of  damages.]    The  owner  of  ore  landa,  in  eeaaideitt. 

tion  of  a  royalty,  demised  and  let  them  for  fifteen  years,  the  leasee  cov«- 
nanting  to  erect  machinery  to  take  oat  the  ore,  and  the  lessor  coveaaating 
that  at  the  end  of  the  term  the  lessee  might  remove  all  bnildingB  and 
machinery  which  he  had  erected.  There  was  no  express  covenant  of 
title  or  for  quiet  enjoyment.  The  lessee  was  evicted  by  aparamonnt  title 
three  years  later.  In  his  action  to  recover  damages  of  the  lessor,  hM^ 
that  only  nominal  damages  could  be  recovered.  LarUgan  v.  KiUe  (Pena. 
St),  TOT. 

2.  Laasa  —  holding  over.]  A  tenant  under  a  lease  for  five  years,  rent  payable 
monthly,  held  over  three  days,  and  on  the  third  day  notified  the  landlord 
in  writing  that  he  would  surrender  at  the  expiration  of  that  mmith,  and 
paid  the  month's  rent,  leaving  the  keys  on  a  table  in  the  landlord's  office, 
the  landlord  accepting  the  rent  but  refusing  to  receive  the  keys.  HM» 
that  the  landlord  might  treat  him  as  tenant  for  the  rest  of  that  year,  on 
the  former  terms.     ToUe  v.  Orth  (Ind.),  147. 

3.  Partnership  —  working  land  on  sharea]  An  agreement  by  one  to  farm  the 
land  of  another  for  a  year,  for  one. half  the  products,  each  furnishing  half 
the  seed,  stock,  etc.,  the  farmer  to  furnish  the  implements  and  working 
animals  and  all  the  labor,  and  pay  the  road  tax  and  half  the  other  taxes, 
and  to  submit  statements  and  settle  quarterly,  is  a  lease  and  not  a 
partnership.     Brown  v.  Jaquette  (Penn.  St.),  770. 

4.  Restriction  of  use  of  premises.]  A  lease  described  the  premises,  con- 
sisting of  five  acres,  by  metes  and  bounds,  and  concluded  as  follows  : 
'*  Containing  a  certain  steam  saw-mill,  dwelling-house,"  etc,  with  the 
privilege  of  using  all  the  timber  on  the  premises,  but  restricting  the 
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of  the  valuable  timber  to  mill  pun 
premifsee.  HM  not  to  refltrict  the  ui 
Reed  y.  LewU  (Ind.),  88. 

jAt#-niqitial  leaaeb]    See  Marriage,  766. 

LARGE! 
By  balto«.J    S^e  Cbdcimal  Law,  762. 

See  Crikinai.: 

LEASi 
See  Landlord  a  i 

LIMITATION,  S*: 

1.  Aotioii  agiinst  recorder  for  false  cc  : 
a  recorder  of  deeds,  for  damages  by  \  \ 
accmee  when  the  claimant  parted  ' 
Owen  v.  Western  Savings  Bank  (Peni  , 

2L  Demand.]  The  cause  of  action  on  a 
nor  a  negotiable  instrument,  and  d  | 
mand  on  one  of  the  contractors.  Rhi  i 

3.  DisahiHty  arising  subsequently  tc 

of  limitations  has  once  attached,  nc  • 
postpone  its  operation.  Kistler  v.  Hi  i 

^  Bzpootation  of  compensation  for  s€  < 
service  for  another,  for  no  agreed  te  i 
a  mere  expectation  of  being  remune  i 
will  makes  no  such  provision,  th( 
from  the  testator's  death,  as  in  the  i 
above  effect,  but  from  the  end  of  > 
performed.  MiUer  v.  Lath  (N.  C),  6    i 

6«  PtaynMOEt  by  Joint  debtor.]    Part  pi  i 

the  assent  or  knowledge  of  the  otl  ' 

has  rnn  against  the  demand,  will  i 
DiMrum  (111.),  47. 

0.  — .]    Pftjment  of  interest  and  ac 
Isoory  note,  before  the  statute  of  1     i 
▼ent  the  running  of  the  statute  as 
(MdO.  417. 

See  Bank,  474  ;  Const    i 

LIS  PE? 

^NOTI 


LOTTERY. 
See  CsiMiMAL  Law,  983. 

LOST  PROPERTY. 
Bee  Criminal  Law,  $19. 
MALICIOUS  PB08ECDTI0N. 
TtemliitUoBeferiiniiMlprocsBding.]    Theentrjof  ne(fe  praw^tu' Ib  not  »«» 
eukrilf  such  a  termiDMloo  of  a  criminal  praceediog  as  meets  tha  leqnire- 
mente  of  a.  OMwe  of  action  for  maliciouB  proaecatioD ;  bat  otherwise  of  tba 
diacbatge  of  a  prisoner  upon  failare  to  Bnd  an  indictment.     Ormtt  t. 
Damon  (Man.).  426. 

See  CoRPORATiOH,  468. 

MANDAMUS. 
Hot  the  remedy  in  caae  of  doubtful  right.     PeopU  ex  rd.  v.  Johiuon  (tll.X  63. 

MARRIAGE. 

1.  Divorce  —  alimoiiy  —  remaniaga.]  Tbe  Ternarriage  of  a  divorced  wife  to 
whom  alimoDj  hBH  bepn  (granted  ig  a  valid  (n^nod  for  revoking  or  reduc- 
ing alimony,  it  not  appearing  that  the  new  husband  is  not  able  to  support 
her.     Siillman  v.  Slillm.m  {HI.),  21, 

S.  Divorced  womau'a  action  agaiiut  former  huaband.]  A  divorced  woman 
can  recover  fur  services  rendered  b;  her  to  her  former  huH)>and  before  the 
marriagu.     GarUon  v.  Carlton  (Me),  307. 

8.  Hnaband't  liability  on  wlfe'a  ants-nuptial  lea**.]  A  widow  hired  ahoase, 
and  afterward  during  the  term  re-married,  continaing  in  the  house,  and 
receiving  visits  there  from  her  huRband,  who  however  lived  elsewhere. 
Seld,  that  the  husband  was  not  liable  for  use  and  occupatJoD.  Bierj/  v. 
Ziegler  (Peoa.  St.).  758. 

4.  Btarried  woman's  invalid  deed — claim  for  pmx:hase-moaej — bettenuoDtt.] 
A  married  woman's  deed,  unless  executed  in  conformit;  to  the  statute,  ia 
abaolutel;  void  ;  the  vendee  has  no  lien  on  the  land  for  the  purchase- 
money  paid  and  by  bercon-umed,  nor  any  right  of  action  therefor  ag^nft 
the  woman  personally  ;  nor  can  he  recover  for  his  bettermenta,  nor  can 
innocent  purchasers  under  his  mortgage  be  allowed  therefor  except  aa 
agalasther  claim  of  damages  tor  use  and  detention.  Seattv.  Battle  (S.C), 
694.       • 

C  _; liability  for    nacestarlei    porohased    on    her   credit]     A   marrisd 

woman  is  liable  for  uecessarles  purchased  by  her  upon  credit,  and  upon  her 
oral  promise  to  pay  for  them,  although  they  are  intended  for  and  are  used 
by  her  husband  and  children  aa  well  as  herself,  and  although  at  the  tinw 
of  the  purchase  she  had  no  separate  estate.  Tiemeyer  v.  TurngviU  (N. 
Y.),  674. 

See  Burial,  465  ;  Nbootiable  Inhtrumbnt,  SSfi. 
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MASONIC  L< ; 
See  Partners]  i 

MASTER  AND  £ 

i.  N«gUg«nc0  —  action  by  servant  agaix  i 

wiaintain  an  action  for  an  injury  negli  ■ 
vant.    (kbome  ▼.  Morgan  (Mass.),  487 

S.  Jnfant — co-aenrant.]  A  bo/  f on  ' 

machinery  two  years  and  a  half  in 
servant's  carelessly   starting    the    m  i 
it.    No  incompetency  being  shown  i  i 
lessness  in  selecting  him,  lidd,  that 
against  the    master.      Oarran  v.   Jk ! 
(Mass.),  467. 

8i> of  oo-senrantj    A  fireman  on  a  i 

lision  between  his  train  and  another 
the  custom  and  rule  of  the  company 
move  it  in  conformity  to  telegraphic    • 
be  delivered  by  the  receiving  operatoi 
presence  of  one  another.  In  this  instai  i 
directing  the  late  train  to  await  the  01  I 
rator  gave  the  message  to  the  cone  . 
conductor  receipted  for  it  in  the  engii  ■ 
knowledge;   and  the  operator  advise  1 
been  duly  communicated.     The  condi  1 
the  engineer,  and  the  engineer  procee  1 
It  did  not  appear  but  that  the  conduct  1 
Bkillful,  and  it  appeared  that  the  rule  I 
ffeldy  that  the  negligence  was  that  of 
there  coald  be  no  recovery  therefoi 
Jewett  (N.  Y.).  627. 

MEASURE  OF  ] 
See  Dama' 

.    MEMORA^  : 
See  EviDRNCE,  427  ;  NsGorii  1 

MORTGi  i 

1.  Amimption  by  grantee —  grantee's  e  ' 

a  grantee,  under  a  warranty  deed,  ha  i 
the  premises  as  part  of  the  conaidera 
the  holder  of  the  mortgage  cannot   1 
LeamU  (N.  T.),  617. 

Z,  Of  chattels  —  fraud.]  A  mortgage  of   1 
dosively  fraudulent  as  to  creditors  b  : 
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MORTGAGE  —  Ckmiimud. 

the  power  to  sell  in  the  ordinary  course  of  trade,  and  does  not  raqoire 
him  to  aooount  to  the  mortgagee  for  the  proceeds  of  such  sales.  Clark  r, 
nyman  (Iowa),  100. 

3*  Statement  of  debt.]  An  indebtedness  upon  several  promissory  notes  may 
be  stated  in  a  chattel  mortgage  as  a  gross  sum  of  money,  equal  to  the 
principal  and  interest  of  the  notes,  without  mentioning  the  notes.    Id. 

A.  To  secmre  fatmre  advances — preference  over  sabsequent  JudgmMict]  A 

mortgage  to  secure  future  indorsements,  duly  recorded,  has  prefennoe 
over  a  judgment  subsequently  entered  against  the  mortgagor,  whether 
such  indorsements  were  made  before  or  after  the  entry  of  the  jadgment. 
Ackerman  v.  ffunmeker  (N.  Y,),  621. 

See  Estoppel,  669. 

MUNICIPAL    CORPORATION. 

L  Oontmct  with  officer  of — when  void.]  The  employment  by  a  board  of 
health  of  a  city,  of  one  of  its  members,  to  vaccinate  pupils  in  a  public 
school,  is  void  aa  against  the  city,  where  the  members  of  the  board  are 
by  statute  only  authorized  to  receive  an  annual  salary  to  be  fixed  by  the 
common  council.     Citi/  of  Fort  Way  tie  v.  Rosenthal. {Ind.),  127. 

2.  Iqjnnction against  passing  ordinance.]  A  city  may  not  be  enjoined  from 
passing  an  ordinance .     Harrison  v.  City  of  Kew  Orleans  (La.  Ann.),  3T2. 

3.  Interest,  power  to  bind  itself  for.]  A  municipal  corporation,  authorized  to 
contract  for  services  and  purchase  of  property,  and  unrestricted  aa  to 
amount  or  mode  of  payment,  may  bind  itself  to  pay  by  interest-bearing 
orders  on  its  treasurer.     County  of  Jackson  v.  Bendieman  (111.),  44. 

4.  Iiiabillty  on  order  for  money.]  A  county  issued  an  order  on  its  treasurer 
for  the  money.     The  payee  indorsed  it  in  blank  and  lost  it.    The  relator 

*  in  good  faith  purchased  it.  The  county  issued  a  duplicate  order  to  payee, 
and  the  treasurer  paid  it.  Hdd,  that  the  relator  could  not  recover  in  any 
form  of  action  against  the  county.     People  ex  rel,  v.  Jolinson  (111.),  63. 

5.  Negligence  —  iqjury  during  repairs  of  highway  —  respondeat  superior.] 

County  commissioners  are  not  liable  for  an  injury  sustained  by  a  traveller 
on  one  of  the  county  highways  by  the  negligence  of  a  laborer  engaged  in 
the  repairing  of  the  road  upon  the  employment  of  the  road  supervisor,  an 
independent  officer  appointed  in  pursuance  of  law.  County  Commisnonen 
of  Anne  Arundel  County  v.  Dwcall  (Md,),  393. 

6. misafe  pound  —  ii^ary  to  cattle  in  —  remote    cause.]    A  city  is 

liable  in  damages  for  an  injury  to  an  animal  impounded  by  it,  when  oaased 
by  the  improper  tying  of  the  animal,  and  by  the  insufficient  height  of  the 
fence.  But  where  the  fence  is  of  the  ordinary  height,  and  the  animal  hurts 
itself  by  wild  and  vicious  attempts  to  overleap  it,  the  city  is  not  liable  by 
reason  of  the  improper  tying,  nor  by  reason  of  a  failure  to  post  notices 
and  sell  the  animal  within  the  statutory  time.  CUy  of  ChtemotuUs  v. 
Martin  (Ind.),  98. 
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MUNICIPAL  CORPORA! 

V,  OU— t,  ctoieot  in —notice.]  Notice  to 
street  of  the  city  is  notice  to  the  cit 
at  the  time  engaged  in  any  official 
(Ind.),  79. 

8.  evidence  —  notice.]    In  an  acti^ 

sioned  by  a  defect  in  a  street,  eviden 
similar  accidents  at  the  same  point,  ii 
dl  are  competent  to  show  the  reporll 
and  their  action  thereon  in  respect 
Delphi  ▼.  Lowery  (Ind.),  96. 

9* fiilnf  oenncim  in  —  nnisanoe  — ] 

intoxicated  bat  not  otherwise  disc 
hours  in  the  streets  of  a  borough, no 
lion,  and  in  so  doing  negligently  inju 
A  police  officer  stood  by,  but  made  i 
borough  was  authorized  to  appoint  p< 
that  the  borough  was  not  liable  in  da 
of  UfarrUtovm  v.  FUxpoArick  (Penn.  ^ 

10.  Water — surface.]  A  municipal  corpo 
or  regulation  of  its  streets,  to  collect 
and  discharge  it  in  a  body  on  the  lai  i 
occasioned  not  only  by  the  concentra 
it  through  a  culvert  of  insufficient  s!  i 
question  is  on  a  lower  level  than  the 
WeU  V.  CUy  of  Madison  (Ind.),  135. 

NECESS^ 
WMe's  liabiUty  for.]    See  Marriaoe,  67  I 

NEQLIQ] 

1.  OoatrilMitory  —  ildlng  on  front  platl  i 

negligent ,  for  a  passenger  on  a  crow  I 
platform,  with  the  assent  of  the  oont  i 
Ry.  Co.  V.  Wailing  (Penn.  St.),  796. 

2 .]  Is  matter  of  defense,  and  th< 

is  not  bound  affirmatively  to  show  I 
Buesching  v.  St.  Louie  QaeUigfU  Com 

3.  Dangerous  premises  —  tenant.]  A  i 
premises  with  a  dangerous  opening  i 
guard  the  same  so  as  to  secure  perse  i 
it.    Id. 

4.  Owner's  liability  for  contractor's.] 

build  a  drain  from  the  cellar  of  its  b 
necessary  to  cut  through  a  plank  1   i 
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NEGLIGENCE—  OonlinuM. 
beneath  the  surface  of  tlie  ittreet  to  prevent  the  tide  from  SoniDg  into  cel- 
lars in  that  locslitj.  The  eontraclor  so  negHgeutl;  performed  this  pM 
of  his  work  that  the  tide  water  Qowed  through  the  opening  made  bj  him 
into  the  cellarof  abDildiugownedbyplBJutlO'.  adjoining  tbalot  defeodant. 
JTeld.  Ihat  ileleodant  was  liable  for  the  injur/  done  by  the  tide  water  lo 
plaintiff's  preiuiaes.  Sturgcx  v.  Theoitiffie/U  Edw-arion  Socittg  (Mkas.),  463- 
B,  Wharf-owner  —  cotttolbutory  negligencs.]  A  cuBtoma  officer,  eeajrchiiig 
for  emugglera  at  a  wharf  where  foreign  vessels  discharged,  having  n* 
laolem,  fell  Into  the  water  through  an  opening  left  unguarded  and  un- 
liphted  in  the  wharf  by  tlie  owner,  and  was  injured.  Held,  Ihat  he  onili 
maintain  an  acllon  therefor.  Lois  v.  Grnnd  Trunlt  Raiiaaj/  Company  (Me-L 
331. 

Sk  Animals,  76;  Carbier,  787  ;  Crimibai.  Law,  187,  787  :  Baiucest,  397j 
Master  and  Servant,  627 ;  Mdnicipal  Corporatior,  08 ;  Officer,  649. 

NEGOTIABLE  INSTRUMENT. 

1.  Agant  —  execntion  by,]     A  promissorv  note  running  "  we,  the  traEteee 
the  First  Free  Will  Baptist  Societj  of  Chicago" — that   being  Ilie  correck 
corporate  name  —  was  signed  by  several  with  the  addition,  "  TmneeB  of 
the  First  Free  Will  Baptist  Society  of  Chicago.  Illinois."  Held,  the  not 
the  corporatioQ,  and  not  of  the  individual  makers.     jV«e  Market  Sating* 
Brtn/cv.  Oi«e(  (III.),  30. 

2.  -]  A  note,  b;  which  "ihe  Bubscribers  for    Cannel   Cheese  Hanafae- 

turing  Company  promise  to  pay,"  and  Blgned  by  the  directnra  of  ths 
companj' without  ofBcial  description.  Is  the  obligalioo  of  the  compaDir, 
Simpsnn  V.  Garland  (Me.),  297. 

3.  Alteration  ~  filling  in  date.  ]  Where  a  note  la  iodoreed,  the  date  having 
been  left  blank,  the  presumption  is  that  the  indorsee  la  auihoriied  to 
supply  it.     EepUr  v.  Ml.  Carmei  Sawtgs  Bank  (Penn.  St,),  3ia 

4.  Duresa  of  maker  —  indoraer'i  UaliiUtj'.]  The  dureBeoI  the  makerota 
promissory  uote  ivill  uot  avail  a  voluntary  indorser  for  a  sufficient  coo. 
sideratiou.     Iloi/>maii  v.  IliUrr  (Mass.),  443. 

G.  Fnnd  —  Indorser  not  disclosing  maker's  hifancy.]  A  minor  made  hianot«, 
and  hia  father  indorsed  it  and  got  it  discounted  without  diacloeing  ihtt 
maker's  Infancy  or  making  any  repreeenlatlon  as  t«  his  age.  Held  aat 
fraudulent.     PevpWt  Bank  Appei^  (Penn,  St.),  738. 

6.  Kidonar — lunacy  of.]  Noaction  will  lieonanaccommodationlndoreement 
of  a  promissory  note  by  a  lunatic,  even  In  favor  of  an  innocent  holder. 
Wir^iKh  V.  First  National  Bank  (Penn.  St.),  82!. 

T presumption  as  to  — transf-c  by  maker.]     One  who  has   acquired 

an  indorsed  note  from   the   maker   cannot   recover   against   the   indo 
without  alleging  that  the  Inslrument  was  for   accommodation.     CallaAa^ 
y.  i'Vrrt  NalioTi/a  B'ink  of  Lo'iinaie:  rKy.),  202. 
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NEGOTIABLE  INSTRU 

8  '— —  liability  of^  ob  maxried  woman's 

a  mortgage  on  her  separate  lands,  act 
defendant,  and  accompauying  the  mo 
her  own  order  and  by  lier  iydoraed  in 
hnsband.  Tne  mortgage  and  notes 
The  defendant  also  indorsed  the  note 
an  innocent  holder  by  the  maker's  hi 
maturity  no  steps  were  taken  to  fix  tl 
Under  Louisiana  law  the  notes  not  b< 
indorser,  or  her  Innocent  trausfereei 
the  indorser  was  liable  thereon  witl 
(La.  Ana X 265. 

%    ioTgety  —  guaianty.]    A  Strang 

dran  drawn  by  a  New  Jersey  bank  v 
been  fraudulently  alcered  by  raising 
and  the  name  of  the  payee.     The 
stranger,  and  put  his  name  on  the  c 
tion,  to  the   plain tiflTs  knowledge, 
the  draft  from  the  stranger.     The  d] 
money  was  refunded  on  discovery  of 
indorsement,  held,  that  he  could  not 
forgery  ;  and  that  he  was  not  liable 
of  non-payment.     Susquehanna  Voile 

10. before  utterance  —  guaranty .  ] 

note  after  delivery,  but  before  the  pai 
ond  indorser,  and  does  not  authorize 
of  guaranty.    Hayden  v.  Welden  (Vr 

11.  evidence  to  vary  liability  ol] 

before  the  payee  may  avoid  his  appi 
proof  of  a  different  understanding  g 
Owinga  v.  Baker  (Md.),  353. 

12.  .]  Although  the  presumptive  lial 

the  back  of  negotiable  paper  before 
ot  liable  to  the  payee,  yet  parol  evi( 
contemporaneous  and  mutual  intent! 
maker  or  surety.     Kealing  v.  Vansia 

13.  regular,  evidence  to  vary  liabilil 

to  vary  the  apparent  liability  of  one 
promissory  note  after  the  payee,  by 
made  simply  for  the  purpose  of  iden 
(Ind.),  118. 

14*  .]  In  a  suit  by  indorsee  against  ac 

not  be  permitted  to  show  an  agreemc 
the  liability  should  be  joint  and  i 
(Vroom),  580. 
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16.  lC«noraiidiim  on  note.]  On  the  back  of  a  note  was  printed*  " The  iB- 
doraere  waive  presentment,  protest  and  notice  of  dishonor."  The  ptyee 
indorsed  his  name  in  another  place  entirely  disconnected  from  the  memo- 
randum,  and  the  note  was  transferred.  Held,  that  the  memorandum  was 
part  of  his  contract.     Fanners'  Bank  of  Kentucky  v.  Ewing {Kj.),^\- 

16.  Payment — placing  funda  at  place  of.]  Depositing  at  the  place  of  ptj- 
ment  designated  in  a  note,  at  maturity,  sufficient  funds  to  pay  it,  opentes 
as  payment,  although  the  depositary  fails,  and  consequently  the  funds  are 
lost.    Lazier  v.  Horan  (Iowa),  167. 

17.  Promise  to  accept  for  given  sum  —  ofverdnift]  If  one  promises  by  telc^ 
graph  to  accept  a  draft  for  a  specified  sum,  and  the  draft  being  afterwaid 
drawn  for  a  larger  sum,  he  refuses  to  accept,  he  is  not  liable  on  the  draft 
to  any  extent,  nor  for  breach  of  agreement  to  accept.  Brinkman  ▼.  Bm- 
ter  (Mo.),  492. 

18.  Protest  —  residence  of  indorser.]  Where  an  indorser  of  a  note  at  the 
time  of  indorsing  lived  in  Baltimore,  and  continued  there  sometime  after- 
ward, but  at  the  time  of  dishonor  of  the  note  had  removed  from  the  citj, 
but  retained  his  sign  at  his  old  place  of  business  and  his  name  in  the  dtj 
directory,  AeW,  that  the  notary  being  ignorant  of  his  removal,  he  was 
properly  treated,  in  the  protest  of  the  note,  as  still  a  resident  of  thatdty. 
Beier  v.  Strauss  (Md.),  990. 

19.  Ratification  —  promise  to  pay  forged  note.]  One  whose  name  is  eigoed 
to  a  note  by  another  as  surety,  without  his  knowledge  or  authority,  is  ^^ 
rendered  liable  by  his  promise  to  the  payee  after  transfer  to  psy  <'• 
OfMley  v.  PhUipa  (Ky.),  256. 

20.  Signing  note  after  delivery  — Judgment  —  estoppel.  J  A  note  signed  bj  • 
principal  and  a  surety,  both  apparently  prindpals,  was  signed  by  the  de- 
fendant two  months  after  its  execution  and  delivery  for  value,  at  the 
request  of  the  payee,  for  his  accommodation.  The  payee  afterward  re- 
covered against  the  three  by  default  and  consent.  One  of  the  origio^ 
makers  having  paid  the  judgment,  sued  the  defendant  for  contribotioo. 
Held,  (1)  that  the  defendant's  signing  imposed  no  liability;  (2)  that  he  was 
not  precluded  from  setting  up  that  defense  by  the  judgment.  MeM(tMfi 
V.  Oeiger(Mo.\  489. 

21.  Transfer  after  maturity  —  equities.]      A.,  owning  a  negotiable  count  J 
bond,  deposited  it  with  a  bank  for  safe-keeping.   S.,  owning  another  wn 
of  the  same  series  and  like  amount,  pledged  it  as  collateral  secunty 
his  note,  and  tlie  pledgee  deposited  the  bond  and   note    with  B.  lO^ 
keeping.     S.,  having  obtained  possession  of  A.'s  bond  without  the  w 
edge  of  A.  or  A.'s  depositary,  took  it  to  B.  and  exchanged  it  for  hisow 
bond  on  deposit  with  him.     This  was  more  than  five  years  after  t 
turity  of  the  bonds.     Hdd,  that  A.'s  ownership  was  superior  to  the  « 
of  S.'s  pledgee.     Oreenioell  v.  Haydon  (Ky.),  234. 

5"^^  Partnership,  290. 
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^EVIDBIICB. 

NOTARY  PUBLIC. 

XJUktoWtf  for  UaiMe  ccrtificato.]  A  noUrj  pablie  is  not  limUo  in  dimigM  lor  a 
false  certificate  of  acknowledgment  unlesB  the  plaintiff  affinnAtivelj  aad 
clearly  ahowa  an  intentional  dereliction  of  dntj.  OarnmanwioUh  ▼• 
Baine$  (Penn.  St.),  805. 

NOTBS. 

Sank  —liability  for  fraud  of  ofioem,  760. 

National  —  forfeiture  for  usury,  liow  availed  of,  477. 

Bankmptoy — '*  fiduciary  character/'  722. 

Bomidary  —  side  of  road,  805. 

Bnrial — right  of  husband  as  to  wife's  interment,  407. 

Oorporatlon — compensation  of  officer,  170. 
Constructive  notice  to,  822. 

Offiminal  law  —  Assault,  712. 

Confessions  of  third  persons,  644. 

Fraud  in  election.  813. 

Once  in  jeopardy  —  discharge  of  jury,  426. 

Statute  extending  time  for  prosecution  of ,  offenses  wlxmdf  barvedyOTY 

Suspension  of  sentence,  551. 

X>amageB  —  counsel  fees  on  dissolution  of  injunction,  18. 

Bstoppal  —  certificate  that  mortgage  is  valid,  678. 

Bridenoe  —  Almanac,  416. 

Burden  of  proof  of  contributory  n^ligence,  511. 

Dying  declarations  in  exculpation  of  accused,  89. 

Memorandum —  printed  report,  42tf. 

Telegram,  350. 

Fraud  —  constructive  —  acquiescence,  250 

OUft  —  savings  bank  deposit.  310. 

Qnaranty  —  notice  of  acceptance,  when  necessary,  221. 

Limitation,  statute  of  —  disability  arising  subsequently  to  its  attaching,  184' 
Payment  by  joint  debtor,  418. 

BfaKcious  prosecution  —  termination  of  criminal  proceeding,  382. 

Marriage —  divorce  —  reduction  or  revocation  of  alimony  on  remarriage,  37. 

Blaster  and  servant  —  action  by  servant  against  co-servant  for  negligenoey  4ISL 

Municipal  corporation —  notice  of  defect  in  street,  84. 

Negligence  —  of  wharf -owner,  337. 

Contractor's  —  when  employer  liable  for,  464. 

Negotiable  instrument  —  By  partner  in  firm  name  for  individual  debt,  906. 
Evidence  to  vary  liability  of  indoreer,  116. 
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NOTES  —  CanHnued. 

Indoraemeut  before  utterance,  657. 
Signing  by  agent,  299. 

Nuisance  —  private  burial  ground,  10. 
Blacksmith  shop.  707. 

Notice  — .  lis  pendens,  487. 

Office —  competency  of  woman  to  hold,  36. 

Partnership  —  good  faith  in,  461. 

Surety —  for  faithful  conduct  —  former  default  of  principal,  1S6L 

Taxation  —  exemption  of  cemetery  —  assessments,  735. 

Trade-mark  —  '*  snowflake  "  crackers,  290 

Trost  —  enforceable  in  part,  748. 

Use  — religious,  738. 

Wager  —  horse-racing  —  premium,  775. 

Will —  devise  —  life  estate  or  fee,  318. 
Bequest  —  charity,  453. 
Rule  in  Shelley's  case,  688. 

NOTICE. 

IAb  pendens  — conveyanoe  pending  contest  of  wiU.]  A  conveyance  by  heir  oc 
devisee,  of  lands  devised,  pending  proceedings  to  contest  the  validity  of 
the  will,  is  subject  to  a  subsequent  judgment  in  such  proceedings, 
although  no  notice  of  the  pendency  of  such  proceedings  has  been  filed  as 
required  by  the  statute  in  actions  based  on  an  equitable  right,  claim  or 
lien,  designed  to  affect  real  estate.    Mcllwraih  v.  Hollander  (Ma),  484. 

Of  acceptance.]    S6e  Guaranty,  220. 

To  corporation.]    See  Corporation,  319. 

Of  defective  street]    See  Muntcifal  Corporation,  79, 98. 

Of  loss.]     8^  Insurance.  816. 

NUISANCE. 

1.  Planing-mlll  and  cotton-gin  —  ii^nnction.]    The  erection  of  a  planing-mill 

and  cotton-gin  will  not  be  enjoined,  at  the  suit  of  one  dwelling  in  the 
vicinity,  on  account  of  the  anticipated  noise  and  increase  of  peril  by  fire. 
Dorsey  v.  Alien  (N.  C),  704. 

2.  Private  burial  ground.]     A  private  burial  ground    near  dwellings  is  not 

necessarily  a  nuisance,  and  its  use  can  only  be  enjoined  on  clear  proof  of 
probable  injury.     Kingsbury  v.  Flowers  (Ala.),  14. 

Profane  swearing.]    See  Criminal  Law,  713. 

See   Highway,  361;   Municipal  Corporation,  771;   Watbr  and  WaTBR- 

COURSE.  785. 

OBSTRUCTION. 
See  Highway,  361. 
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OFFICE  AND 

Pablic  —  liability  for  negligence  —  s( 

The  plaintiff,  a  scholar  in  a  public  8( 
jared  hy  falling  into  an  excavation  ( 
by  workmen  in  repairing  the  ache 
ordered  by  the  school  trustees  of  i. 
were  under  the  direction  of  the  aup 
personal  negligence  was  shown  ii 
neither  the  trustees  nor  the  superin 
Alpin  (N.  Y).  649. 

ORDlNi 

See  Constitutional  Law,  208 ; 

89e  Bank,  689;  Contbact,  17;  Corf 

TiON,  127 ;  Nota 

PARTNI 

1.  ACasonic  lodge.]  The  members  of  a 
partners.     Aah  v.  Ouie  (Penn.  St.), 

2.  Note  of  firm  made  by  one  partnei 
sues  a  firm  on  a  note  executed  to  I 
ners  for  his  indiyidual  debt,  he  ca 
other  partners  without  affirmative 
thority  or  a  ratification  by  the  ot 
Insurance  Company  v.  Biehardson 

8.  Partner  secretly  bn3riog  assets  on 
ship  were  sold,  on  dissolution,  at  ; 
quently  conveyed  them  to  one  of 
arrangement  made  before  the  sale 
and  bid.  Held,  that  the  parchasii 
therefor,  as  if  no  sale  had  taken  pi 

Woridng  land  on  shares.]  See  Landlo 

PAYI 

Bee  Limitation,  47,  417 ;  N 

PHYS 
N«gllg«ioe  oL\  See  Criminal  Law,  1 

PLEi 
See  Animals,  70 ;  Nsoa 

POl 

See  "JijxjinciP^L  < 


POUND. 
8ie  MiTKiciPU.  CoRPOKATian,  HL 
PREFERENCE. 
r  JiiiltiiiMir  J  Bit  HoRTSAsx,  S21. 

PRESUMPTION. 
Sm  Statdtb,  S40. 

PBINCIPAL  AND  SURBIT. 
8m  SoRVrT. 

PBITILEGGD  COMUUNICATIOH. 
Bm  SusDBB  ASH  Ldibl,  884, 4M. 

PROFANITT. 
Bet  dtmnrAL  Law,  71& 

PROMISE. 
lb  MMft]  &•  NaaoTiABLE  iNSTRHHSKT,  49a. 

Bee  Bakkruftct,  408. 

PROMISSORY  NOTE. 
fiM  Nbootiable  lEirrBDMnn. 

PROTEST. 
8m  NC0OTUBI.E  iHBTKtncKirr. 

PROXIMATE  AND  REMOTE  CAUSE. 
For  iiHllriniii  tajory  to  biuliMH.]  A  deduction  aUtod  that  tfM  dilndHk 
ialTU;f  looauod  the  iuJIe  from  tha  shoe  of  »  home  whldi  bs  bad  abod, 
with  intoit  to  Indnoe  the  owner  to  believe  th>t  the  plaintiff  had  done  tba 
work  badly,  and  to  lajare  him  in  bin  tnde  of  bUekamHh,  irtunlif  tbft 
plalntiffloat  the  cnatom  of  tha  owner.  Hdd  to  abowa  oatHeol  Mlk& 
A^i '  V.  Melhiutugh  (Vroom),  803. 

See  MuMiciPAL  Corpobatkhv,  W. 

PUBLIC  POUCY. 

Set  COHTRACT,  17,  SIS. 

RACING. 
Set  Waubr.  774. 


mi 

RAIL 
Aw  Gabbibb,  787 

BATIFI 

ifiiwNBeOTIABLX 

BSaULATION 

6iB  OOMBlTrUTJ 

RBPI 
Gee  SuK 

RBHC] 
BmDbbtob  an 

RESPONDED 
Bee  MuHiciPijj  ( 

REST!*] 
SmIhba 

BB9TRAIN1 
SeeCowi 

BmiavmascEf 

REVCX 
Seels^ 

Si 

1.  JMIolal-olMB^«ofponenioD.]  G 
Judgment  debtor  with  the  uaderst 
\ff  pejing  the  Jndgmeiit.  HM^  i 
by  aenbeeqQent  judgment  credii 
(Penn.  St),  726. 

ft.  ]iB]ilied  wamnty  of  title  —  ecooi 
the  price  of  personal  propertj,  it  i 
covered  after  the  sale  that  the  vei 
with  Boit  by  the  true  owner,  paid 
ent.    Matheny  ▼.  Maeon  (Mo.  ),  5 

Of  liilinioitfog  Bquois  by  otdb.]    S. 

See  Kqu 


SCH 
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SEDUCTION. 

ft 

See  Grihinal  Law,  61QL 

SENTENCE. 
Biqxlnitlon  oC]    See  Criminal  Law,  610. 
Suspeiurion  oC]    See  Criminal  Law,  547. 

SLANDER  AND  LIBEL. 

1.  Privileged  oommunication.]  A  professor  at  the  United  States  Na^ 
dem^  at  Annapolis  placed  his  written  resignation  in  the  hands  of  the  su- 
perintendent of  the  academy,  to  be  forwarded  to  the  secretary  of  the  navy. 
The  superintendent  being  required  bv  law  to  indorse  his  opinion  thereon, 
indorsed  his  opinion  stating  why  he  thought  the  resignation  shoold  be 
accepted.  Hetd,  that  this  indorsement  was  presumptively  but  not  abao> 
lutely  a  privileged  communication.    Maurice  v.   Warden  (Md.),  384. 

2. .]  A  libellous  letter  written  by  a  minister  to  an  association  of  ministeia 

of  which  he  is  not  a  member,  concerning  one  of  its  members,  is  not  prlv- 
Ueged.    Shurtleff  v.  Parker  (Mass.),  454. 

3.  Unauthorized  repetition.]    One  who  utters  a  slander  is  not  leBponsiblB 

for  its  unauthorized  repetition.    Id. 

See  Corporation,  d06. 

SOMNAMBULISM. 
See  Criminal  Law,  213. 

STATUTE. 

!•  Bztra-territorial  force.]  An  administrator  appointed  and  soing  in  Ken- 
tucky cannot  maintain  an  action  for  the  death  of  his  intestate  by  negli- 
gence in  Indiana,  such  action  being  maintainable  under  the  Indiana  statute 
but  not  under  that  of  Kentucky.  Taylor^a  Administrator  v.  Pennti^wJmiiaL 
Company  (Ky.),  244 

ft. .]  A  statute  of  Maine,  enacting  that  the  holder  of  a  railway  ti<^et 

.  shall  have  the  right  to  stop  over  and  that  the  ticket  shall  be  good  for  sis 
years,  has  no  extraterritorial  force.  Carpenter  v.  Orand  Trunk  BaUwof 
Company  (Me.),  340. 

S  Presomption.]  The  law  of  other  States  will  be  presumed  to  be  the  con|* 
mon  law.     Id, 

4.  Oonstruction  —  ^  occupation  "  —  woman  as  master  in  chancery.]  Under 
a  statute  providing  that  no  person  shall  be  precluded  or  debarred  from  any 
occupation,  profession  or  employment  on  account  of  sex,  a  woman  may 
be  a  master  in  chancery.     Schuchardt  v.  People  (III.),  34. 

Oooatniction.]    See  Insurance,  497. 

See  Civil  Damage  Act;  Evidence,  ITD. 


STATUTE  OF  FRA0DS. 
See  ExKcuTOR  and  Administratob,  134. 


STATUTE  OF  LIMITATION. 
See  LrwiTATiON. 

STOPPAGE    IN  TRANSIT. 


SL'BSTITDTION. 

See  Contract,  478. 

SUNDAY. 
B«plevln  for  property  deliTerad  under  coatract  on.]    Tbe  piirchaaer  of  prop. 
ert]r  dellTeiiMJ  to  him  wiiliout  pajmtnt,  uodera  contract  made  on  Sunday, 
may  tnaintain  replevin  tor  1'  if  (lie  seller  retakes  it  without  bia    conaent, 
witbout  paying  or  offering  to  pay.  Kiiuiey  v.  MeDermoHlawa),  191. 

SURETY. 

1.  Dlacharga  —  givii^tiinatoona  of  two  Jolntmakeraof  note.]  AneitenaioD 

of  the  time  of  payment,  granted  by  Ihe  payee  of  a  note  toone  of  two  joini 
maken,  without  the  knowledge  or  consent  of  the  other,  who  ie  in  fact  a 
Burety  but  not  known  aa  such  to  the  payee,  does  not  release  th«  non- 
consenting  joint  maker.     MulUndort  v .   Wtrtz  (Ind.),  155. 

2.  Elxeoutory  agreement  to  compromise  with  piinclpal.]  An  agreement  by 
acreditor  to  accept  &  certain  percenloRe  within  a  speciRed  time.  In  full  of 
hia  claim,  butcontainiug  no  stipulation  for  delay  or  extension,  and  never 
complied  with,  does  not  discharge  &  surety  for  the  debt.  Milkr  v.  Hileh 
(He.),  346. 

3.  For  faithful  condnct  —  formsr  default  of  principal]  One  who  at  the 
request  of  the  principal,  and  without  the  knowledge  of  the  obligee,  signs  a 
bond  for  the  principal's  faithful  conduct  as  an  Insurance  agent.  Is  not 
released  by  the  principal's  previous  neglect  in  the  same  employment  to 
make  payments  promptly,  which  were  subsequently  made  good  ;  dot  by 
the  obligee's  continuing  him  In  bis  employment  after  such  default ;  and 
if  the  surety  allows  his  name  to  remain  without  protest  after  learning  of 
such  default,  he  is  liable  In  future.  Borne  InauTance  Company  v.  HMieay 
(Iowa),  179. 

4.  Ooardlanand  ward — fcandulant aettlMnent  —  acquleaoence. ]  Acquies- 
cence by  a  ward,  tor  four  years  after  majority,  inasettlement  made  by  him 
with  bis  guardian,  precludes  him  from  Impeaching  it  for  fraud  as  against 
the  surety,  although  the  guardian  was  insolvent.  Aaron  v.  Mendel  (Ey.), 
248. 

6  liability  for  amount  geoared  by  principal's  assignment.]  A  creditor 
having  received  a  po«ion  of  tia  claim  under  hia  debtor's  general  assign- 


^  INDEX. 

SURETY  ~  ConHnued. 

mend  oumot  afterward  asaen  a  claim  for  tliat  portion  agiunat  a  sowtj 
ibr  tbe  debt.    Bank  v.  Alexander  (N.  C),  702. 

ifiM  Ubdry,  150. 

SURFACE  WATER. 
See  liunioiPAL  Ck>BPORATiON,  185 ;  Watbb  ASD  WATBB-OOiniaKi 

TAXATION. 
Bqwdity.]    See  CoMBnTUTiONAL  Law,  273. 
Of  psodnota  of  otlier  Skatea.]    See  CoNariTirriONAL  Law,  8B4. 

See  Burial  Place,  732. 

TELEGRAPH. 
See  EviDKNCB,  170. 

TENANT. 
See  NiBGLieBNCB,  508. 

TONNAGE  DUTY. 
See  GonsTiTUTtONAL  Law,  379. 

TRADE.MARK. 

*Iniiinuioe  00."]    "  Inaaranoe  oil "  is  a  valid  trade-maik  for  an  UlmniBatinff 
noo-ezploaiTe  oiL    Ineuranee  Oil  Tank  Companp  y.  SeaU  (La.  AbilX  M- 

TRESPASS. 

L  Aooeaaion  —  poaaeaaion — ownerahip. J  One  who  cats  and  ataoka  liaj  on 
another's  unindoaed  land,  without  permission,  cannot  maintain  an  actkm 
for  its  destmction.    Murphy  v.  S.  C.  <k  Pae.  R,  €h.  (Iowa),  175. 

flL  Wzongfal  attachment— idamagea  —  offer  to  retnm  piopeity.]  In  an 
action  of  trespass  for  wrongfully  attaching  and  seising  goods,  damages 
cannot  be  mitigated  by  proof  of  an  offer  to  return  the  property  in  the 
condition  on  the  next  day.     Carpenter  v.  Dreeeer  (Me),  887. 

TRUST. 
iBMoral— atheistical  books.]    See  Will,  741. 

See  Will,  349. 

USAGE. 
See  Agency,  70S. 

USE. 
BflUglona.]    See  Will,  736. 


USURY. 

I.  Bf  ^[Mit.]  A  lout  mmde  through  the  lender's  *geiit,  the  lender  understutd- 
Ing  th«t  the  »gent  ia  to  charge  the  bonowst  for  the  k^nt'n  ■ervieea  in 
procurlDf;  the  Io&d.  in  uldition  to  hiwful  iDterest,  uid  the  agent  lecelving 
p«j  therefor  accordiuglf,  la  uaarloua.     Payne  v.  JStteannb  (III.), 60. 

8.  Smety  — jutirlotui  ooaaid*t«Uon  for  «xtauion  of  tlma  of  paymant.]  The 
'pajinent  of  nsuiiouB  inlereat,  for  time  nlready  elapsed  conetitutea  m  valid 
con^derfttion  for  the  extenaion  of  the  time  of  pay ment  of  u  obligation 
to  pay  rnonej,  although  under  the  law  the  debtor  or  hia  auretles  may  re- 
coup the  amount  aopAid;  and  such  a  payment  diBcbaiges  the  Imiomnt 
■orety.  Lentmonv.  WhUman{Iiid.),150. 
Ste  Bask,  474. 

VENDOR  AND  PUSCHABEK. 

L  Oontrkot.}  On  a  oontraet  to  convey  "  about  aixty-Sro  acrea,"  the  vend*e  ia 
not  bound  to  accept  thirty  or  thirty -aii  acrea.  Baitimort  Pvrmanent 
BuiUing  and  Land  SoeUty  v.  Smith  (Hd.),  374. 

a.  BridMioa— "  about"]  In  anacUonby  the  TeodeetorbToachof  auch  aeon 
traa  parol  evidence  la  iuadmiaalble  to  prove  a  aale  of  aixty-five  acrea,  or 
thevaador'a  repreaentationa  that  there  were  at  leaat  aixty-Bvn  acrea.     Id. 

3.  HMunra  ct  damagaa,]  In  such  an  action,  the  vendor  having  acted  in  good 
fattb  and  without  fault,  the  meaaore  of  damagea  ia  the  parchase-mooey 
paid,  with  interest,  and  the  expensea  of  the  plidntIS  for  travel,  board,  and 
eoanael  fsea  while  attending  to  the  execution  and  fulSUment  of  the 
contract.     Id. 

WAGER. 
■on»raotiig  —  prominm.]     A  check  given  loan  agricultural  society  to  enable 
the  drawer  to  enter  his  borse  In  competition  in  "  a  trial  of  speed  "  at  an 
ezhlUtton,for  a  premium  offered  by  the  society,  ia  void  under  the  atatnt* 
agklast  wagera  and  harB».tadDg.    Comlg  v.  BMtgau  (Peon.  St,),  774. 

WAIVER. 
Bet  iRBtm&NCE,  S5T. 

WARRANTY. 
a<tttl*.]    Sm8alk,541. 

Set  iNauuANCE. 

WATER  AND  WATEH-COURSE. 
tsnllng  atraam  —  cnatom.]  A  coal  mining  company  fouled  a 
natnral  stream  of  water  by  pumping  wat«r  from  its  miues  into  It,  to  the 
damageof  a  riparian  proprietor.  Ueld,  that  the  act  could  not  be  justified 
either  by  the  SmporUtnce  of  the  Industry  or  by  general  eoatom.  P«nn< 
fyimnfa  Coal  Co.  v.  ^ndfrmn  (Penn.  St.l,  785. 

■S*e  JIOSICIP*.!.  CORPOW.-iTlOS.  185. 
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WHARF. 
See  Nbqligencb,  321. 

WILL. 

I.  Oancellation  of  legacies  —  alteration.]  A  testator  after  execution  of 
will  drew  his  pen  transversely  across  the  words  creating  some  of  the 
legacies,  and  in  another  instance,  hy  means  of  visible  alterations,  substi- 
tuted a  less  sum  than  that  originally  provided;  several  codicils  were 
added.  After  probate  of  the  whole,  and  in  the  absence  of  proof  that  the 
alterations  were  made  after  the  last  codicil,  A^,  that  the  former  legacies 
were  cancelled  and  the  latter  not.     LinnarcTs  Appeal  (Penn.  St.),  753. 

d.  Oonstructicn  —  rule  in  Shelley's  case.]  A  testator  devised  lands  to  his 
grandson  James,  *'  to  hold  during  his  life-time,**  and  if  he  should  ha^e 
heirs,  **  to  them  or  any  of  them  that  he  may  think  proper,"  and  if  he 
should  die  without  issue,  "  for  the  land  to  be  equally  divided  among^  all 
my  grandchildren."  At  the  testator*s  death  James  was  unmarried,  bat 
he  afterward  married  and  had  children .  At  the  date  of  the  will  the 
testator  had  other  grandchildren.  Held,  that  James  took  only  a  Jife 
estate,  and  the  remainder  vested  in  his  children  in  fee.  Patrick  v, 
Morefiead(S.  C),  084. 

8.  Devise  —  life-estate  or  fee.]  A  testator  bequeathed  and  devised  property 
to  his  wife,  "  with  the  right  to  use,  sell,  or  otherwise  dispose  of  the  same, 
and  the  income  and  increase  thereof,  according  to  her  own  will  and 
pleasure,  during  her  life-time.  And  so  much  of  said  estate,  with  the 
increase,  income  and  proceeds  thereof,  as  might  remain  unexpended  and 
undisposed  of  by  her  at  her  decease,"  he  gave  to  others,  //eld,  that  the 
wife  took  only  a  life-estate.     Stuart  v.  Wator  (Me.),  811. 

4.  Bztrinsic  paper  referred  to  —  admission  o(  to  probate,  after  wilL]  A 
paper  referred  to  in  a  will,  and  containing  directions  for  the  disposition 
of  the  estate,  but  not  executed  or  witnessed  as  a  will,  should  be  admitted 
to  probate  as  part  of  the  will,  if  it  was  in  existence  at  the  date  of  the  will 
and  is  clearly  identified  ;  and  when  omitted  by  mistake  at  the  probate  of 
the  will,  it  may  be  afterward  admitted ,  although  the  time  for  appealing 
from  the  decree  of  probate  has  elapsed.  Newton  v.  deaman^s  FHend 
Society  (Mass.).  433. 

6.  Trust  —  uncertainty  —  charity  —  **  deserving.'']  A  bequest  to  executors 
in  trust  to  *'  distribute  to  such  persons,  societies,  or  institutions  as  they 
may  consider  most  deserving/'  is  void  for  indefiniteness.  NieTwU  v. 
AUen  (Mass.),  445. 

6. A  trust  provision  in  a  will  for  "the  purchase  and  distribution  of 

such  religious  books  or  reading  as  they  shall  deem  best,"  is  for  a  public 
charity,  and  not  void  for  uncertainty.     Simpson  v.  Welcome  (Me.),  349. 

7*  —  immoral  —  public  library  —  atheistical  booka]  A  testamentaiy 
provision  in  trust  for  founding  and  endowing  a  public  library  is  not 
avoided  by  the  direction  to  publish  books  written  by  the  testator,  averred 
to  be  atheistical,  nor  by  a  direction  that  the  trustees  shall  not  exclude  ^nj 


IN] 

WILL  — ( 

book  '*  on  account  of  its  differenc 
opinions  on  science,  government, 
former  not  being  a  condition  precec 
ative  recommendation.  Manner 
(Penn.  St.),  741. 

8.  ReUgiona.]    '  *  Religious  "  means  " 
849. 

fii  Use  —  reUgiooa — masses  forsoiols 

in  masses  for  the  testator's  soul  is 
(Penn.  St.).  736. 

Zlzpectation  of  pa3rmeiit  by,  for  servi 

WITl 
XYon-expert,  as  to  Uood-stains.]    ^S^  < 

See  CONSTiTun 

WOl 
As  master  in  chancery.]    See  Statut 

WO] 
••About."]    See  Vkndob  and  Pubcha 
••  Deserving. "]    See  Will,  445. 
"  Fiduciary  character."]    See  Bankr 
**  Good  repute  for  chastity."]    See  Cb 
••  Qrain.'*]    See  Insurance,  174. 
"  Immediately."]    See  Evidence,  170 
"  Insurance  oiL"]    See  Trade-mark,  f 
"  Means  of  support'']    See  Civil  Da 
"  Occupation."]    See  Statute,  34. 
"Religious."]    ^e  Will,  849. 
«'  Side  of  road."]    See  Boundary,  903, 
'*  Vacant  or  unoccupied."]    See  Inbu 
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